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X  HE  following  work  is  offered  to  the  public  atf 
part  of  a  plan  in  which  the  Editor  has  engaged  for 
giving  to  the  profession  the  earliest  information 
concerning  the  decisions  of  the  Court'  of  King's 
JBenchy  and  occasionally  or  other  Courts,  together 
with  aa  Abridgment  of  the  Statutes  as  they  are 
passed,  and  also  some  other  articles  on  legal  subjects 
of  a  miscellaneous  nature.^  While  the  Erf/Vor  feels 
grateful  for  the  encouragement  which  his  plan  has 
hitherto  received,  he  is  not  unsolicitous  as  to  the  re- 
ception of  thisjpartof  his  work,  now  that  it  assumes 
the  form  of  a  Volume  of  Reports  to  be  continued 
annually  ;  in  which  character  he  ventures  to  sub- 
mit it  to  the  candour  of  a  liberal  profession,  in 
the  hope  that  they  will  receive  it  with  that  favour 
which  they  usually  bestow  on  every  endeavour  to 
be  useful,  and  that  indulgence  which  has  been  al- 
ways granted  to  the  well-mtcndcd  labours  of  every 
early  candidate  in  the  profession. 


*  These    are    published    monthly  «ndcr  tUe  title  of  the  Law 
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ii  PREFACE. 

The  nature  of  the  work  apd  the  manner  of  its 
execution   will  doubtless  be  ascertained  the  most 
accurately  by.  the  perusal  of  .it,  but  it  may  yet  not 
be  improper  in  this  place  to  state  the  editor's  own 
design.    Were  it  possible  consistently  with  other  re- 
quisites to  give  the  reader  in  all  cases  the  same  ad- 
vantages with  him  who  hears  the  decisions,  it  would 
be  desirable  to  relate  every  thing  aa  it  passed,  and 
to  record  every « word   fts   it  was  delivered.     But  to 
do  this  in  all  cases  would  be  obviously  inconvenient, 
and  many  times  wholly  unnecessary.  A  medium  must 
therefore   be  adopted,  and    the  editor  has  studied 
brevity    at    the    same   time   that  he    has   endea- 
voured to   attain   accuracy  and  perspicuity.     With 
this  view  he  has  abridged,  as  much  as  he  could 
safely  venture  to  do,  the  statements  of  the  cases  ; 
which  are  takep  from  the  paper  books  or  records  of 
the   court,  where  that  could  be  done,  and  where 
not,  as  in  cases  of  new  trials,  the  facts  have  been 
collected  from  the  briefs  and  from  short-hand  notes 
\  of  the  statements  made  upon  the  motion  and  of  tlie 
leport  of  the  Judge.     The  arguments  of  the  counsel 
are  stated  very  shortly  in  most  casesi  and  in  some 
wholly   omitted.      The  judgment  of  the  court  is 
related  very  much  at  length,  not,  in  all  cases,  ac- 
cording to  the  words,  which  no  reporter  has  ever 
yet  had  the  hardihood  to  profess,  but  rather  accord- 
ing to  the  spirit  and  subsUnce. 

If  these  rules  have  not  been  invariably  ob- 
served, the  expeditious  modejof  publication,  monthly^ 
must  afford  some  excuse,  and  it  may  be  said  of  a 
long  case  as  Howel  once  said  of  a  long  letter, 
that  the  writer  had  not  time  to  make  it  shorter. 
An  apology  is  also  due  for  some  anonymous  cases, 
and  in  future  it  will  be  the  Editors  endeavour  to 
insert  the  names  of  ths  parties  in  every  case  re- 
ported- As  to  the  order  of  reporting  them,  some 
cases  have  been  inserted  out  of  their  chronological 
order,  because  the  necessary  papers  were  procured 
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first  in  point  of  time ;   md   it  is  presumed)  there 
id  no  real  inconvenience  to  the  reader  in  this. 

As  these  reports  may  probably  fall  into  the  handd 
of  many  yonng  students,  some  observations  by  way 
of  caution  in  the  use  of  them  may  not  be 
deemed  unnecessary,  since  they  equally  concern  the 
improvement  of  the  reader  and  the  reputation  of 
the  editor. 

In  stating  thejudgmentsof  the  courts  the  greatest 
accuracy  is  certainly  requisite,  but  to  be  infallible 
does  not  belong  to  human  nature;  and  if  Judges  are 
supposed  to  have  erred,  it  has  most  frequently  been 
because  reporters  have    misunderstood  and  conse- 
quently misrepresented  them.  Indeed  in  deciding  par- 
ticular cases,  it  must  be  observed,  that  it  is  very  diffi- 
cult both  for  the  Judge  to  lay  down,  and  the  reporter 
testate  with  accuracy  the  general  rules  and  principles 
which  lead  to  the  decision,  with  all  the  qualifications 
which  ought  to  be  attached  to  them.  These  can  only  be 
collected  from  a  due  consideration  of  the  nature  and 
all  the  circumstances  of  the   case.     It  is  therefore 
very  seldom  if  ever  safe  to  take  up  a  garbled  sen- 
tence, or  an  obite?*  dictum  as    an  authority.     It  is 
always  rash  to  do -so  without  reference  to  the  subject 
matter  to  which  it  is  applied.     An  error  by  which 
the  peryerseness  of  some  understandings,  and  the 
subtilty     of   others,    may   be  l^d  into   the  Mildest 
absurdities.      Acts    of    parliament   may    be    dis- 
cussed upon  the  literal  meaning  of  every  word  as 
it  stands  in   the  context ;  for  the  makers  of  them 
have  regard  to  general  cases,    and   every  possibi- 
lity of  event  is   presumed  to  be   foreseen  by    the 
legislature;    but    cases  are,    in  general,    decisions 
upon  particular  ciicumstanccs,  \^hich  it  frequently 
happens  cannot  be  safely  extended  into  very  ge- 
neral rules.    The  nature  of  the  two  subjects  therefore 
points  but  a  difference  in  the  mode  of  construing 
them,    and    the   reporter  can  do  but  little  for  the 
advancement  of  science  if  his  readers  do  not  mi- 
nister to  themselves  in  weighing  th^  whole  facts  uf 
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each  case,  rather  than  the  literal  expressions  of  par- 
ticular sentences,  with  perspicacious  judgment  and 
cautious  discretion. 

Tte  editor  has  only  to  observe,  that  he  has 
been  assisted  with  the  cases  in  the  Court  of  Chan* 
eery  by  afriepd  on  whose  accuracy  he  has  the  greatest- 
reliance,  and  whom  he  should  be  happy  to  thank 
publicly  by  name,  but  that  at  present  he  is  re-s 
strained.  The  reasons  for  publishing  these  Reports, 
it  is  not  now  necessary  to  state  ;  they  have  been  ex- 
plained before;  but  it  may  be  convenient  to  have 
two  accounts  of  decisions  to  confirm  each  other;* 
sottie.  cases  will  be  found  not  reported  by  any  co* 
temporary  reporter;  and  the  nature  of  the  publi- 
cation in  which  they  were  originally  inserted,  and 
will  in  future  be  continued  monthly,  is  different 
from  any  which  has  previously  been  attempted. 


Serjeants  /«»,  Fleet  Sii'ceiy 
November  13,  1804. 
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CASES 

ARGUED  A^V  DETERMINED 

In  the  Court  of  King's  Bench, 
IN  MICHAELMAS  TERM, 
In  the  44th  Year  of  George  III! 


BuNX  {Executor  ofBvvv)  against  Guy,  and  others.'^ 
Monday^  November  7. 


^^  agreement  to  relinquish  to  others  the  buiiness  of  am  attorney 
odtoIidtoTy  and  permit  them  to  use  the  name  of  the  person  so 
r^mhing  business^  he  not  intermeddling  therewith^  is  valid  in 

las. 

^^.vkere  there  are  several  considerations  mentioned  in  a  deed, 
*^ghoneisbadf  thedeed  is  good  for  the  rest ,  nnkss  where  the 
^d  is  rendered  void  bif  act  of  parliament,  i^nv 

|H[2)  was  a  case  sent  for  the  opinion  of  this  court  o«tt       Gvy. 
of  the  high  Court  of  Chancery,  as  follows : 

Mr.  Charles  Carpenter  having,  before  and  on  the  6th 
of  December,  I797j  been  an  admitted  and  practising  at- 
torney and  solicitor  of  the  seyeral  courts  in  London, 
agreed  with  Mr.  John  Bunn,  since  deceased,  and  Mr. 
iohn  Guy,  who  had  also  been  previously  admitted  as 
sa  ch  attornies  and  solicitors.  And  were  at  that  time  prac- 
^isi  ng  in  those  characters,  in  consideration  of  the  sums  of 

^oney,  and  annuity,  and  other  considerations  after  menr 

▼OU  J.  B 


Cases  in  B.  R.  in  Michaelmas  Terih^ 

1803.        tioned,   to  relinquish   and  "make    over  his  practice  ari< 
BuNN       business  to  them  upon  the  terms  and  conditions  speciBei 
wrttt*       in  the  stFticles  of  agreement  herein  after  set  forth.     Ac 
cordingly,  on  the  6tli  day  of  December,  n\)ly  by  article 
of  agreement,  duly  stamped,   sealed,  and-  executed    bj 
the  said  Charles  Carpenter,  in  consideration  of  the  seve 
ral  sums  of  money  and  annuity  herein  after  mentioned 
to  be  paid  and  secured  to  him,  agreed  that  he  would^  oi 
the  25th  day  of  the  same  month  of  December,  relinquisl 
^d  make  over  unto  the  said  John  Bunn  and  John  Guj 
all  benefit  and  advantage  of  bis  business  as  an  attorney, 
solicitor,  and  conveyancer,  so  far  as  respected  his  prac* 
^  tice  intheprofesfcion  of  the  law>  within  the  city  of  Lon« 

don,  and  the  distance  of  250  miles  fronn  thence,  and  all 
the  business  of  the  said  Charles'  Carpenter,  'as  agent  foi 
any  attorney,  solicitor,  or  conveyancer,  in  this  kingdom* 
That  he  the  said  Charles  Carpenter  would  not,  afk;er  the 
'  *  said  25th  day  of  December,  practice  as  an*  attorney, 
solicitor,  or  conveyancer,  or  as  agent  for  any  attorney, 
solicitor,  or  conveyancer,  witliin  the  limits  aforesaid ; 
and.  tliat  he  would  endeavour,  by  every  means  in  his 
power,  to  infiueuce  and  induce  as  many  of  the  clients  of 
the  said  Charles  Carpenter  as  he  could  (whose  business  he 
thereby  agreed  to  give  up  and  relinquish)  to  become  the 
clients  of  the  said  John  Bunn  and  John  Guy :  that  he 
would,  by  pi^rsbnal  application.  Writing  circular  letters, 
x>r  otherwise,  introduce  the  said  Jolm  0unn  and  John 
Guy  to  the  business  of  all  such  clients  of  the  said  Charles 
Carpenter Yis  aforesaid;  and  also  would  permit  them  to 
practice  as  attornies,  solicitors,  conveyancers,  or  agents, 
.  under  the  style  and  firm  of  Carpenter,  Bunn,  and  Guy, 
for  the  space  of  one  year,  aiid  after  the  expiration  of 
that  year  for  one  year  more,  (but  no  longer)  if  the  said 
.John  Bunn  and  John  Guy  should  deem  it  essentia]  to 
their  interests  to  continue  so  long  to  use  the  name  of  Che 
9aid  Charles  Carpenter  'in  such  firm :  that  the  said 
•Charles  Carpenter  would  not  claim  or  demand  any  share 
?n. the  profit,  or  advantage  to  arise  by  such  business,  cx- 
pppt  th^  advantage  to  be  derived  from  attendance  by  the 
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firm  of  Carpenter,. Bqnn^  and  Guy,  on  account  of  or 
incident  to  any  actions  or   suits  which  might  be  trans- 
acted for  the  proprietors  of  Drury-hme  Theatre  during 
ihe  ose  of  tBe  said  Charles  Carpenter's  name,  he  being 
indemnified  against  all  losses  and  risks  to  arise  therefrom  ; 
nnd  that  the  said  John  Buna  and  John  Guy  should  carry 
OD  such  business  totally  independent  of    the  said  Charles 
Carpenter:  and,  in  consideration    of  the   said  premises^ 
thesaidJohn  Bunn  and  John  Guy,  jointly  and  severally 
agreed  with  the  said  Charles  Carpenter  for  the  payment 
toliim,  on  the  said  25th    day  r.f  December,  of  the  full 
sum  of  lOOOl.,  and  for  effectually  securing  to  him  the 
/flrllier  sum  of  lOOOl.  on   the  CiotMay  of  June,   1800, 
f^ith  interest '  half-yearly,  until  the   principal  should  be 
paid:  and  also,  that  they   would   grant   and  eflectually 
^^core  unto  the  said   Charles    Carpenter*  his  executors 
^nd  assigns,  it  clear  annuity  or  yearly  sum  of  6OOI.  for 
the  term  of  seven  years,  to  commence  from  the  said  25th 
day  of  December,  17y7>  and  to  be  payable  half-yearly 
daring  such  term :   and  that  they  the  said  John  Buna 
uid  John   Guy,  so  long   as  they  should  use   the  said 
C.  Carpenter's  name  in  the  firm,  would  indemnify  bion 
from  all  losses  and  risks,  and  particularly  would  oot  draw, 
^cept,  indorse,  or  negociate  any  bill  or  note,  or  become 
l>ail  or   surety  for  any  person,   and   that  if,  contrary  to 
^uch  agreement,  they  should  become,  or  undertake  to 
become  bailj  the  general  partnership,  fund,  and   pro- 
perty of  the  said  John  Bunn  sfnd  John   Guy   should  be 
considered  as  primarily  liable  to  make  good  to  the  said 
Charles    Carpenter   all   losses   and  expences  which   he 
loight  incur  by  reason  thereof;  and  all  the  other  property 
of  the  said  John  Bunn  and  John  Guy  should  be  seconda- 
rily liable  to  make  good  the  same  ;  and  it  was  by  the  said 
vticlcs  declared  and  agreed,  that  if  the  said  John  Bonn 
tnd  John  Guy  should  make  default  for  twenty-one  da)** 
in  payment  of  the  sum  of  lOOOL  so  agreed  to  be  paid 
on  the  «4th  day  of  June,   l5^0(),  or  the  interest  thereof, 
or  the  said  annuity  of  600I.,  on  the  days  and  in  the  man- 
ner tbereia  mentioned,  then,  and  iti  any  or  either  QfthofC 
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180S.  cases  it  should  be  lawful  for  the  said  Charles  C^rpenter^ 
U^^,^,  By  giving  one  month's  previous  notice,  again  to  resufne 
the  business  therein  a|^r]^ed  to  be  relinquished,  and  to 
conduct  and  carry  on  the  same  for  his  own  use  and  bene- 
fit, exchisive  of  the  said  Juhn  Bunn  and  John  Guy,  as 
it'  the  said  agreement  hiid  not  been  made. 

In  pursiuince  and   execution  of  the  said  articles,  the 
said  John  Biinn  and  John  Guy,  together  with  Benjamin 
Uann  and  Tliomas  Winsloe,  their  sureties,    by  bond  or 
obh'gatioHs    dated  the  said  6 ih  day   of   December,  1797^ 
became,  and  were  severally  and  jointly  bound  to  the  said 
Charles  Carpenter  in  the  pen.il  sum  of  l0,4()0l.,  with  a 
condition  to  be  void  on  pert'ornuiuce   by»  the  said  John 
Bunn  and  Join]  Guy,  their  heirs,  executors^  or  admioi- 
itrators,   of  the  covenunti  and   agreements  in   the  said 
articles   conraiiietl  :    and  the  same  parties,   by  another 
bond    or  obligadon    dated   the  27th    day  of  Decembefi 
17y7,  became  jointly  nnd   severally  bound    to  the  said 
Charles  Carpciiter  in  a  like  penal  sum   of  lO,400l,  with 
a  condition  to  be   void  on   payment  to  the  said  Charles 
Carpenter  of  the  sum  of  lOOOl.  on  the  ^4th  day  of  June^ 
ISOO,  with  interest,  half-yearly,  until  paid.;  and  also  for 
the  payment  to  tne   siid  Charles  Carpenter  of  the  .'fur- 
ther snm  of  4,2^^0].  hy  half-yearly  payments   oV!504h, 
euch,  heiiiif  tlni  ii:.ir  yearly  payments  of  the  said  annui* 
H  of    600l.,  in  the  said   articles   of  agreement    roen- 
,lionod.     A   lar<:c  part  of  the  money,   stipulated  by  the 
baid  iirticlos  and  bonds  to  be  paid  to  the  said  Charles  Car- 
penter, remaining;  unpaid, 

Tl)e  qiicslion  referred  by  the  Lord  Chancellor  to  this 
court  is,  Avhcther  such  contract  or  agreement  is  good  in 
law,  so  that  the  said  Charles  C^irpenter  could  recover 
such  money  in  an  action  against  the  said  John  Bunn  and 
John  Guy? 

This  case  was  argued  in  h'rt  Trinity  term  by  Martin 
for  the  plaintiffs,  and  M  aruy  at  for  the  defendants. 

JrgumenU  for  the  p/aintiff.— The  question  for  the 
Courtis,  whether  this  be  a  legal  debt,  for  if  so,  it  will 
take  place  of  all  other  demands  upon  the  estate.     But 
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tbeoontiact  opon  which  it  is.  fft^ncled  is  voidj.  fovit 
being  one  enttre  cootract,  though  consisting-  of  three, 
ptru,  if  either  of  Uiem  he  bad  the  whole  is  void,^  There 
are  three  things  included  in  this  contract,  namely^ 
1st,  the  relinquishment  and  sale  of  the  business;  ttdly^ 
the  authorizing  of  the  parties  to  practise  in  the  name  of 
CirpeDter  and  Co.;  and  3dly^  tlie  recommending  them  to 
Carpenter's  clients.  It  is  clear,  that  the  first,  if  it  s^ood 
slooe,  is  not  a  good  consideration  for  an  assumpnit*  It 
is  not  like  the  sale  of  a  trade  and  shop,  because  that,  maj 
WeaQi£/ea/  value    attached  to  it  on  account  of  the 

siUiatioD,  Here  the  personal  character  of  Carpenter  ia 
^Qv\j  inducement  for  the  clients  to  employ  him;  bat 
tktht  cannot  transfer,  and  therefore,  by  relinquishing 
ibe  busiuessj  he  gives  nothing  as  a  consideration  for  the 
promise. 

[Lord  Ellenborouoh,  C.  J.  "  But  the  relinquish- 
ment of  the  business  raises  at  least  a  consideration  of  in- 
cooveoience  to  one^  party,  ivhich  is  sufficient  to  creatt 
ao  assumpsit,  although  it  produce  no  advantage  to  th^ 
other  party."] 

In  tbat  view  it  may  be  sufficient  to  raise  an  assumpsili 
yet  it  is  void  upon  the  general  principles  of  common  law, 
and  that  upon  grounds  of  public  policy,  it  being  against 
the  interest  of  riie  public.  And,  though  the  decisions  oa 
that  bead  have,  mostly,  been  in  equity,  yet  the  principle 
is  equally  good  at  law  ;  Collinz  v.  Blanitrn.*  Lord 
C.  J.  Wilmot  cites  the  Digest,  lib.  5.  tit.  5./  and  says, 
thaf  a  contract  to  tempt  a  man  to  transgress  the  law, 
to  do  that  is'hich  is  injurious  to  tfie  community,  is  void  by 
the  common  law,  and  the  reason  why  the  common  law 
sajssuch  contracts  are  void,  is  for  the  public  good.*' 

The  authorizing  a  party  to  practise  generally  as  an 
attorney  in  his  name  is  unJawfu^  because  there  can  be 
oo  general  authority  to  an  attorney  to  practise  in  the 
Dame  of  another,  but,  in  every  particular  suit,  there  must 
W  a  written  authority. 

•  3  JVibim  341;  and  see  15  Fta.  Mr.  264,  &c. 
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tWL  (Lord  Ellrn BOROUGH.    *'  Is  tfiere  riny  other  p^r-     I 

^^J^       lliidsion  thafi   to  practice   under  the  firm  of  Carpenter,   ^ 
vtrsvi       Sunn  and  Giiff    Now,  howevef  that  tiiaybe,  yet  they 
Cfftfifdt  pat  those  names  upon  the  records  of  the  coUrt,  a< 
th^  name^  of  the  attornies  In  any  cause."] 

Tl)en  it  is  ifl^gal  on  another  ground,  for  it  is  contrary 
to  the  policy  of  the  law  to  receive  money  for  the  inter- 
est of  any  on)6  in  procuring  an  office  of  trust  for  an- 
other, which  the  business  of  an  attorney  clbsely  re- 
fcmbles.  Morris  v.  M'Cutfock,*  and  other  cases.  And 
here,  as  appears  from  tliat  case,  it  would  be  Within  the 
statutes  jth  andCth  Edward  VI.,  If  it  were  not  fot  the 
necessity  of  going  through  the  ceremony  of  admission. 
This  is  also  a  bad  consideration  on  account  of  the 
fraud  which  it  induces  the  parties  to  practise;  for,  if 
Carpenter  is  to  regommend  Bunn  and  Griy,  that  could 
only  be  avttilable  by  representing  theni  as  fit  persons  to  be 
llitrustfed  ;  and  although  they  should  be  so  in  fact,  yet 
it- is  not  their  merit  Bndfitnesi  which  operates  as  the  in* 
dticementto  Carpenter  for  recommending  them,  but  the 
mere  pecuniary  consideration  and  the  coippulsiou  of  the 
a;greement  into  which  he  has  entered,  and  from  which 
he  cannot  retract. 

[Lord  Ellenborottgh,  C.  J.  '*^  Must  it  not  be  pre- 
sumed that  the  agreement  is  with  this  limitation,  that 
they  shall  continue  worthy?  If  they  had  misbehaved 
themselves,  would  it  not  have  been  ad  answer  to  aa  ac- 
tion for  not  recottamending  them  .?'*] 

In  Blackford  v.  Preston,f  it  was  said  by  the  court, 
that  no  money  consideration  ought  to  influence  the  re* 
commendation  of  persons  to  public  offices  of  trust. 

jlrguments  for  the  defendants, — This  is  a  case  of  great 
general  importance ;  for  the  doctrine  contended  fbr,  on  the 
partof  the  plaintiff,  is^ipplicable  to  almost  all  kinds  of 
engagements  between  man  and  man.  The  argument 
against  this  contract  is,  not  so  much  that  it  is,  DCNcessariiy 

•  dmbkr^  432.  *  3  Tern*  Rep.  89* 
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Iic7i8iid^  iherefore,  bud ;  but  that  it  19  pWfble  to  repckr  U 

so,  hyabusiug  ii.  Tbie  consequence  pf  holding  tbi»  a  9uf< 

fidcnl  cause,  for  vacating  contracts  would  b^,  that  i(       ^* 

woald  be  apupc^si^fy  foe  this  le^ial^uis  tp  interfere  in 

;^aojca$e9  wbatsoevq*^  for  the  reitraining  of  contracts  oper 

xaiiog  in  anj  wise  against  puhlip  policy  ;  anc)  the  courtf 

of  lav  would  supply  the  pUce  of  the  legislature >  upon  ^\ 

cases  of  public  policy.    Sat  thi3  is  by  no  me^n^  ivitbii) 

the  power  of  a  court  of  law  ;  for  Uiere  are  njany  things^ 

i\uch,  tbougb  obvionsly  agaii^st  pi^^lic  pplif^y,  are  ye| 

permitted  to  be  doqe  by  law>  because  they  are  not  forbid^ 

<ko  bj  auy  positive  st^tutea;  whilst  (here  are  pany  others, 

/or  the  restraining  pf  ifbich  it  has  been  thought  necessity 

to  enact  particular  statut^^  ;  such^  for  instaucej,  as  p^agtf 

fAda^  the  recovery  of  qioney  wpn  a^  pl^y,  and  otbeir 

tilings  of  the  lik^  natprc,    Bpt  thesp  statutes  would  hav^ 

been  unueces^ry,  if  ^he  argument  on  publip  policy  werf 

carried  to  the  extet^t  contended  for.     In  this  #grfte(nf  ql^ 

there  is  nothing  which  the  courts  consider  as  fra(idi)lanL 

lliere  is  neither  $uppre$sio  veri  nor  espremo  falsi.    Th^ 

sale  or  the  good-will  of  a  business  has  always  b^^p  aU 

lowed,  and  good-will,  ex  vi  lerwitJii,  necessarily  iqupliea 

the  recommendatiGk)  or  gopd  of^ces  of  the  person  retifing 

from  businesSi  and  dp  objeption  has  been  e^eripade  to  it 

aa  that  acwunt.    lo  Cretpig^if  y.  WiUenotrnf'^  i\  was 

held  that  lin  annuity  granted  in  consideration    of  Ibe 

grsQtee's  giving  up  his  business  of  aprnc^or>  which  is  ftfjf 

«imilar  tP  that  of  an  attorney,  was  good- 

[Lawrbwck,  J.  **That  case  lurped  wholly  ppoq  the 
cQDttrnciton  of  the  annuity  act;  and  th? point  m^h^4 
was  not  then  agiuted/'] 

[Lord  EtLEKaonouqtq,  C,  J,  '' Heif^  the  party  re- 
tire%  and  yet  hojds  it  out  tq  the  worlct  that  he.stiU  opiv* 
tiouesin  the  basine99>  which  U  tp  a  ^irtain  degree  a  dih 
ception  upon  tlic  pub}ic."] 
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In  MiicKell  v.  Reynolds,  Park**,  C.  J .♦  in  his  fourth 
^^^  reason  for  the  judgment  of  the  coart,  goes  very  fully  into 
•ersvi  the  grounds  for  supporting  bonds  and  agreetnents  for  the 
good-will  of  a  business,  and  his  reasoning  applies  very 
strongly  to  thi^  case*  That  was]a  case  of  abaker^  whicbi 
though  not  a  trade  which  is  of  equal  importance' in  all 
respects  to  the  profession  of  an  attorney,  is  yet  of  great 
importance  to  the  public.  For  a  brewer  or  baker  tnay 
upon  the  very  same  principles  which  apply  to  an  attorney 
be  said  to  enter  into  an  immoral  contract,  when  he  agrees 
to  recommend  another  to  business ;  for  skill  is  requisite 
in  those  businesses,  and  the  pjublic  may  be  greatly  pre- 
judiced by  the  want  of  skill  and  honesty  in  the  persons 
exercising  them.  But  this  agreement  does  not  compel 
fcim  to  pvevL  false  recommendation  :  for  supposing  Car'^ 
pentery  had  been  asked,  whether  the  pafties  were  ac- 
quainted with  the  course  of  business  in  parliamehti  or 
before  the  commissioners  of  sewers,  it  would  not  have  been 
B  breach  of  the  agreement,  if  he  had  answered  that  he  did 
not  know  whether  they  had  ever  had  any  business  of  that 
kind. 

[LoHB  Ellen BORoupii,  C.J.  ''  But  he'is  to  hp  con- 
sidered as  acting  when  in  fact  he  does  not/*] 

That  also  often  occurs  in  the  caselof  a  banker  ;  yet  it 
has  never  been  thought  a  fraud  upon  the  public  to  continue 
the  name  of  a  man  in  the  firm,  though  be  i«  dead,  as 
lias  been  the  case  in  Chiid'^  house  for  many  years, 
lieither  does  it  make  any  difference,  that  the  banker,  in 
sach  casesj  is  responsible  for  monies  lodged  with  the  house 
while  bis  toame  is  in  the  firm  ;  for  Carpemttr  would  be 
respbnsible,  in  like  manner^  for  the  mismanagement  of  the 
£rm  of  Carpenter,  Bunn  and  Guy. 

[Lord  EllbnborouvHj  C.  J.  ''  As  far  as  p^coBiary 
indemnification  ^oes  he  may  be  answerable  ;  but  does  he 
not  hold  out  a  deception  to  the  client  who  confides  in  bis 
skill  ?"] 

•  I  P.  WilUams,  181,  ipi-  See  Colmer  v.  CtorA,  7  Mod.  230  j 
and  Davii  v.  Masoity  6  Term,  Rep.'\l%, 
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Sd;oiie  banker  may  gire  better  ad vke  respecting  the       'i808« 

laying  out  of  money  than  another.     And^  rn  most  cases 

of  retiring  from  bnsinessj  the  $emors,  who  are  the  most 

skilfol,  are  those   who  retire ;  but  yet  it  has  never  been 

objected,  that  they  practise  fraud,  by  contirtuing  their 

names  in  the  firm.     In  the  case  of  an  attorney,  tbeve 

is  even  less  reason,   than  in   other  cases^  to  apprehend 

mischief  from  bts  want  of  skill,  because  he  is  compelled 

to  go  through  a  regular  clerkship,  and  to  be  admitteii 

befoie  the  judges;  and  ttie  statute,  d  Geo.  I.  c.  23.   s.  6 

tti  8,  prescribes   also  an   examination.    So  far  from 

oie attorney's  acting  in  the  name  of  another  being  ud* 

'avfoJ,  the  penalty  only  attaches  upon  the  giving  liberty 

of|vactisiog  to  one  who  is  not  admitted.    To  return  to 

tile  ground  of  policy,  Huiion  v.  Lewis^  was  a  case  upon 

tiieaDnaity  act^  where  a  schoolmaster  sold  his  business, 

yet  no  objection  was  made  to  the  contract,  although  the 

coirt  would  be  very  careful  of  tlie  morals  and  education 

of  children.  That  was  an' argument  upon  demurrer,  and 

though  the  case  was  decided  principally  upon  the  an- 

Diiity  act,  yet  it  might,  even  in  error ^  have  been  argued 

a&d  decided  opon  this  general  ground  of  pdlicy,  if  the 

contract  had   been  illegal.      All  the  cases  that  have 

hitherto  occurred  bave  turned  either  upon  the  5th  and 

^  Edward  VI.,  or   upon  the  ground  of  tlie  .contract 

being  an  infringement  of  some  private  contract  affecting 

the  party. 

la  Blackford  ▼•  Pruton,X  there  was  a  bye»law,  and 
^  a  charter-party,  by  which  the  plaintiff  had  precluded 
hiaiself  from  filling  the  office  of  eaptain.  Other  cases 
went  upon  the  deceit  practised  on  the  crown,  ^i  where  a 
nast^oiner  in  one  of  the  dock  yards,  had  procured  himsellf 
to  be  superseded,  when  he  was  not  in  a  situation  to  require 
it  There,  two  objections  were  made  :  first,  if  he  was  not 
>&pfnedable,  it  was  not  a  good  consideration  ;  and,'  if  he 
*ai  supersedable,  there  was  no  consideration  movingfrom 
^;  ParwHi  v.  Thompson.f  If  the  possibility  of  abuze  is 

*  ^Tena.  itep.  $39.     f  8  Term:  Rep,  89.   t  t  /f-  Black.  3^9. 
'OL.  I.  c 
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IMS.        sufficient  to  vacate  the  contract,  it  would  opel*afe  equally 

'    against  the  nale  of  advowtouSy  which  is  always  allowed. 
v^rnu  For  the  plaintiff,  in  np/j/.     If  the  argument   were  ad- 

^^^'  mitted  in  its  full  extent,  that  courts  of  justice  should  not 
decide  merely  upon  groundsof  public  policy,  because  it  is 
an  interference  with  the  province  of  the  legislature,  it 
would  follow  that  the  courts  could  not  restrain  any  con- 
tracts whatsoever,  upon  grounds  of  public  policy',  except 
such  as  come  ander  the  special  provisions  of  some  act  of 
parliament.  But  in  Garforth  v.  Fcaron;^^  which  was  the 
•  case  of  an  agreement  to  appoint  such  a  deputy  as    should 

be  nominated  by   Qxirforth,  the  court  held,  that  it   was 
not  only  within  the  statutes,  but  was  bad  at  common  law. 
That  case  was  upon  assumpsit,  and,  here,  tlie  question  stands 
precisely   as  if  an  actiou  of  assumpsit  had  been  brought. 
.Here   the  contract  is  in  itself  immoral,  because  Carprn* 
ter  holds  out  to  the  world  that  he  is  to  act  in  the  finn  and 
exercise  bis  skill  as  an  attorney,  when  he  agrees  with 
.    the  firm  not  to  act  at  all.     In  this  there  is  sotnething  of 
fraud,  with   respect  to  third  persons,    in  Harrington  v. 
Du  Chattl,^    Lord  Rochford  was  desirous  of  making  t 
provision  for  a  person  who  was  his  tutor,  and,   for  an  an- 
nuity granted  to  him,  recommended  a  person  to  be  a  page 
of  the  presence.    Lord  Thurlow,  C.  in  giving  judgment, 
expressed  doubts,    whether    it    might    not  bave^  been 
made  a  defence  to  an  action  upon  the  bond  at  common 
law,   and   though    he  admitted   that  it  was  not  within 
,    the  statute  of  Edicard  VL,  yet  he  treated  it  as  bad,  upon 
grounds  of  public  policy,  and  instanced  the  case'of  mar- 
riage brokage  bonds.     There,  it  was  not  pretended,  that 
the  person  recommended  was  unfit  to  fill  the  office.     In 
the  case  of  a  banker  retiring,   he  is  still  liable  for  any  pe- 
cuniary loss,  and  therefore  there  is  no  fraud  :  but  here 
the  confidence  is  placed  upon  the  attorney  for  that  skill 
which  be  does  not  exercise.     He  was^procceding  to  argue 
that  recommendation  itself  had  never  been  considered  as 


.  »  Bro.  €han,  124.  t  1  H.  BliKk,  327. 
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a  coDsiderationy  and  was  putting  the  case  of  a  person 

recommended  to  service  from  a  reghler*office,  when  the 

ooart  interposed. 
Lawrbkcb'^  J.    **  How  does  the  question,  of  the  want 

of  consideration  arise,  when  the  contract  is  by  deed  r" 
Le  Blanc,  J.    ''  It  is  open  to  you  to  raise  the   qo^s- 

tioo,  upon  a  bad  consideration,  but  not  to  sny  that  there 

is  DO  consideration."  ^ 

Lord  Ellenborough,  C.J.     *'  Here  is  not  only  Uie 

consideration  of  recommendiug  the  parties   to  business, 

Wt  also  that  of  relinquishing  himself  the  benefits  to 
^bichthey  are  to  be  recommended.  Here  is  a  bond  for 
^he  payment  of  the  money,  and  unless  ihe  consideration 

is  bad  by  statute,  the  bond  is  good  if  any  part  of  the  con- 

sfderation  be  good."* 

Cur.  adv,  vuU. 

And  afterwards,  in  Michaelmas  term,  the  Court  re- 
tomed  the  following  certificate  to  the  Lord  Chancellor.     . 

This  case  has  been  argued  before  us  by  counsel.  We 
bare  considered  it,  and  are  of  opinion,  that  the  contract 
or  agreement  of  the  6th  of  December,  1797>  stated  in 
tbe  case,  is  good  in  law,  so  that  the  said  C.  Carpenter 
conld  recover  the  money  therein  mentioned,  in  an  action 
sgaiast  the  said  ,/.  Bunn  and  J.  Guy.     Nov.  1,  1B03. 

Ellenborough. 
N.  Grose. 
S.  Lawrevce. 
S.  Le  Blanc. 


♦  WaUiM  Rc-p.  574 ;  L9€  V.  CoUskill ;  Cro,  Eliz,  529  J  Norton 
».  Sym$.  A  di&linction  is  there  taken  between  covenants,  or  con- 
ditions, void  by  tbe  coninon  law,  and  thubc  which  are  void  by^ 
statute,  it  is  said,  when  some  covenant^  in  an  indenture  are 
Toid  by  the  common  law,  and  the  others  good,  a  bond  for  the 
peiforniance  of  all  the  covenants  may  be  good,  as  far  as  respects 
tbe  covenants  that  are  good  ;  but  otherwise,  if  any  of  the  cove- 
nants be  void  by  the  statute,  there  the  bond  is  void  in  toto.  See 
slsol  3fotf.  35,  5t?VR«t  V.  G'«W.T5,  per  BvHtr,  J.-; -^  Term 
Hep.  129. 
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GftANT  versus  Fag  an. — Same  day. 


Practice.  TIME  reused  to  he  enlargcdyfor  the  hail  to  surrender  the  prin-, 
eipalf  where  he  is  detained  in  a  foreign  amtttry  Ly  atder  itfthe 
government  there* 

Gbant       TEKYLL  moved,  on  behalf  of  bail,  that   ibey  might 

Iao!ui.  ^  allowed  further  time  to  surrender  the  defendant, 

or  that  an  exoneratur  might  be  entered  upon  the  bail- 

Jiece,  on  the  ground  that  the  defendant  went  to  France 
uring  the  last  peace,  that  he   was   preparing  to   return 
,  home  and  surrender  in  discharge  of  his  bail,  when  he  was 
detained  as  a  prisoner  of  war  by  the  ^French  government, 
and  thereby  the  bail  were  prevented  from  complying  with 
the  conditions  of  the  bail-bond. 

He  endeavoured  to  shew  a  resemblance  between  this 
case  and  the  cases  of  bail  being  exonerated,  upon  the 
Murrendering  of  the  principal  becoming  impossible,  by 
the  defendant  being  made  a  peer,  or  being  ordered  to  be 
sent  out  of  the  kingdom  under  the  acts  of  parliament 
relating  to  aliens. 

But  by  thb  court.  Those  were  cases  ariaiog  upon 
acts  done  by  our  own  government;  but  this  is  entirely 
owing  to  an  act  of  a  foreign  government.  The  defend- 
ant has  bad  the  benefit  of  his  enlargement  ever  since  the 
first  arrest,  and  the  bail  might  have  kept  him  from  going 
out  of  the  kingdom.  Indulgence  is  never  given  to  bail, 
even  in  case  of  the  sickness  of  the  defendant,  which  is 
at  least  equally  hard  upon  both  the  defendant  and  the 
bail.  There  was  a  case  formerly  moved  by  Mr.  Mingay^ 
where  the  defendant  lay  sick  at  Chelsea,  and  had  fallen 
tU  on  the  very  day  of  making  the  motion,  yet  the  coori 
would  not  interfere. 

l^AYiK\am%cu9  curia,  mentioned  also  the  case  of  Wynn 
T.  Petty,*  in  last  term,  and  the  Master  also  referred  to 
some  others.  Rule  kisi  refusep. 

*4£M^«Rep.lO!S. 
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NoN^  versus  PowsLX.,«— JWovem&er  S8«  ,^**** 


WHERE  money  U  deposited  xoith  the  sheriff  w  Heu  of  bait,  smder  Ifoaej  ptid 
the  statute  43  Geo,  III.  c.  46.  *.  2.,  the  court  vdll,  upon  baU  •"**•  ^^ 
kmgput  in  amd  pesfected,  order  k  to  be  repaid^  to  the  bml^  m 
suf  other  person  hf  whmnit  was  actuaUjf  depossUdp  insteud  ^tio 

^SMdaal^ 

^  RULE  was  obtained  on  the  behalf  of  one  Tompkins      Ntn»» 

calling  upon  the  sheriff  of  the  county  of  Lancaster^  pJJJ^t, 
toshew  cause  whj  the  sums  of  l77l*  and  15l.,  deposited 
mhis bands,  under  the  statute  43  Geo.  HI.  c.  46.  %.  2, 
inKeu  rf  bail^  for  the  appearance  of  the  defendant, 
f^M  not  be  paid  ov^  to  bim,  the  defendant  having 
pot  in  and  perfected  special  bail,  and  having  surrendered 
in  discharge  of  his  bail* 

Bj  Ibe  affidavits,  it  appeared  that  it  was  the  money  of 
T^npklw  which  had  been  deposited  for  the  above  purpose, 
fiat  it  also  appeared,  from  the  affidavit  oiPomcU,  that  be 
was  arrested  as  drawer  of  a  bill  of  exchange  on,  and  ac* 
cepted  by  Tompkim  and  one  Schrader,  ht«  partner,  for 
goods  purchased  by  Pomell  for  their  use,  and  delivered  to 
tbeia.  He  therefore  iniisted  upon  an  equitable  olaim  io 
this  money* 

TomjAsstt,  the  plmntif,  and  the  defindasU  appeari> 
edeacb  by  their  respective  counsel,  £it8Kiii>K,  Gabrovp, 
lad  Andrews,  to  support  their  claims.  And  it  waa 
vged,  OD  behalf  of  the  defendant,  that,  by  the  words  of 
the  act,  '^  upon  perfecting  bail,  the  money  so  deposited 
shall,,  by  order  of  the  court,  upon  motion  made,  be  re^ 
psidtosuob  defetsdasUf*  and  therefore  the  court  couM 
kok  only  to  him  ae  the  party  interested  in  it. 

But  bt  the  cotjrt.  The  act  means,  that  it  should, 
bonot  fide,  be  repaid  to  the  person  who  has  actually 
deposited  it;  tOxhim  whose  property  it  really  is.  As  to 
the  other  claims  upon  the  money,  we  cannot  enter  into 
them  upon  the  present  application. 

RVLB  ABSOi-UTB. 
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Shaw  and  Another  (atsignces  of  Hill,  a  hanhrvpt^ 
f^cr5ti«  Jakbman. — Nor.  19- 


Bsakrapt. 
Settlcrocnt. 


9«AW 
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JK  agreement  made  before  marriage^  and  a  deed  of  eettlement 
ffurwani  thereto  after  marriage^  wiUkmdthe  creditors  in  ease  of 
the  battkrvptcy  of  the  husband ;  but  there  being  a  mistake  in, 
the  articles  and  settlement  in  this  case^  which  were  altered  htj 
the  consent  of  all  parties^  and  re-executed  without  a  new  stamps 
^er  the  bankruptcy^  hdd^  tiat  the  alteration  being  not  even  in 
pursuance  of  a  parol  agreement  before  marriage,  did  not   bind 
the  creditors  ;  and  yet  that,  notwithstanding  the  alteration  and 
•    re^xecution^  the  deed  and  articles  were  good,  as  to  their  original 
stipulations  ;  for  they  could  not  be  avoided,  mthout  the  consent 
of  the  feme,  who,  by  reason  of  her  coverture,  could  give  no  con^ 
sent. 
npHIS  was  fin  actioD  of  assampsit  for  money  bad  and 
received  to  the  use  of  the  bankrupt  Hill,  and  also 
for  other  money   had  and  received  to  the  use  of  the 
assignees.    At  the  trial  before  Lord   Ellenborough, 
C.  J.  in  the  sittings  after  last  Easier  term,  it  appeared  In 
evidence,  that  the  bankrupt  Hill  had  married  the  daugh- 
ter of  the  defendant.    And  previous  to  the  marriage,  (dd 
August  180£,)  an  agreement  in  writing  #as  etitered  into 
between  the  bankrupt  and  Ib6  defendant,  whereby,  after 
Inciting  the  marriage   which  was  intended  to  be  bad,  it 
was  agn*ed,  that  the  sum  of  3401.  3  per  cents.^  belonging 
to  Hill,  should  be  transfered  to  trustees,  and  settled  on 
ihe  wife  aad  the  children  of  the  marriage.   The  marriage 
'  afterwards  took  place  on  the  £3d  of  August.    A  deed  <>f 
•ettlement  was  drawn  according  to  the  terms  of  the  agree- 
ment, in  which  the  defendant,  and  another  person,  who 
bad  married  Hill's  sister,  were  made  the  trustees,  and  it  was 
executed  on  the  29th  of  November  following.     Hill  ab- 
sented himscilf  from  his  house  from  some  day  early  io 
September  until  the  Ulh    of  December,  and    thereby 
eonmitted  an  act  of  bankruptcy.    After  the  execution  of 
the  deed,  it  was  found  that  there  had  been  a  mistake  com^ 
mitted  by  the  attorney  in  the  amount  of  the  stock  to  be 
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enmsferred.    It  was  the  intention  of  Ae  parties^  that  the       24^. 
whole  of  Hitts  stpck  in  the  3  fier  cent.  comoU,  should  be       sh^w 
settled  on  his  wife  as  above;  bat  when  he  gave  instruo       ^^'''^ 
tion  for  the  deed,  he  represented  it  as  only  340l.j  mean- 
ing that  it  was  worth  that  sum  in  sterling  money>  where- 
ss  in  fact  his  actual  stock  was  considerably  more,  yiZ> 
4501.  9  per  etnis>    In  order  to  rectify  this  mistake,  an 
alteration  was  made  both  in  the  arUcles  and  the  deed* 
and  they  were  re*exeGttted>  about  five  or  six  days  after 
the  original  execution  of  the  marriage-settlement.    This 
alteration  was  with  the  privity  and  consent  of  all  partief . 
The  act  of  bankruptcy  was  found  by  the  jtiry  to  be  commit- 
edoo  the  C^th-day  of  November  1803,  and  a  verdict  was 
tafen  for  the  plaintifis  in  the  amount  of  the  value  of  the 
whole  of    the   4501.  stock,    subject  to  the  opinion  of 
^e  court  upon  the  following  questions  :  1st,  Whether, 
as  the  deed  was  altered  in  an  essential  point  ^s  to  the 
mooey  secured  thereby,  it  did  not  require  a  new  stamp  to 
reoder  it  a  valid   iostruipent :   and,  2dly,  Whether,  by 
tlie  alteration,  it  was  not  wholly  void^  even   as  to  the 
svmof  money  origt»a%  conveyed  to  the  trustees  under  if. 

For  the  purpose  of  deciding  these  points,  a  rule  was 
obtained  in  Trinity  term,  calling  upon  the  plaintiffs  (o 
show  cause  why  there  should  not  be  a  new  trial. 

GxBBsand  MARUTATybr  the  plaintiffs,  *'  This  being 
an  agreement  before  marriage,  and  a  deed  in  conse- 
quence thereof,  executed  after  the  marriage,  it  was  con- 
tended for  the  plaintiff  at  the  trial,  that  the  alteration 
being  made  with  the  consent  of  all  parlies,  the  deed  was 
good,  even  for  the  4501.  stock.  But,  at  the  lime  when  it 
was  altered,  every  thing  which  Ilill  the  bankrupt  h^d 
was  vested  in  his  assignees,  whose  consept,  then,  becao^e 
necessary,  and  without  it  there  could  be  no  interest  con- 
veyed to  the  trustees  in  this  sum  of  450l.  stock.  And  in 
Mailer  v.  Miller*  it  was  held,  that  an  alteration  in|a 
note,  by  accelerating  the  day   of  payment,  rendered  it 
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roii  ahinitio.  Pot,  it  it  were  not  so^  a  maa  trbo  in- 
tended by  such  an  alteration  to  eommtl  a  fraud,  or  what 
the  law,  though  it  be  not  done  malA/ide,  calls  a  frand^wonld 
Tun  the  chance  of  gaining  by  it,  without  any  risk  in  cate  of 
its  being  detected.  But  if  this  couM  b^  tlone  with- 
out ibe  consent  of'  the  assignees,  there  should  have 
be^  a  new  stamp  upon  tlie  re-execution  of  tbe  deed, 
otherwise  it  could  not  be  giren  in  evidence ;  for  it  ii 
a  perfectly  new  deed,  ^ince  the  first  agreement  wai 
made  to  operate  upon  only  3401.  three  per  cent,  eon- 
tob.,  but  this  is  made  to  operate  on  4501.  And,  for  the 
like  reason,  as  there  is  no  evidence  in  writing  made  pre- 
Tiously  to  the  marriage  for  more  than  3401.^  this  deed 
cannot  be  Talid  for  more  than  that  sum.  For  by'  the 
$tafuie  of  fraudi,^  '  no  action  shall  be  brought  where- 
by to.  charge  any  executor,  fcc.  or  to  charge  any 
person  upon  any  agreement  made  in  consideration  of 
marriage,  8cc«  unless  tbe  agreemeirt  upon  which  such 
actipn  shall  i>e  brought,  or  some  memorandum  or  note 
thereof  shall  be  in  writing,  and  signed  by  the  party  to  be 
tclu^rged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorised/  Here  *  the  parties  to  be  charged' 
were  the  assignees,  who  have  signed  no  agreement,  and 
the  plaintiffs  are  therefore  intitled  to  retain  the  verdict, 
either  for  the  whole  sum,  or  for  the  difference  between 
tbe  worth  of  the  4501.  stock,  and  the  3401.  stock.'' 

EadKiNEand  Gaerow,  for  the  defendants*  ''This 
is  not  an  action  upon  the  agreement,  nor  upon  tbe  deed; 
but  in  assumpsii,  which  is  an  equitable  action,  and  the 
assignees  of  the  bankrupt  can  only  take  his  estate,  subjt:ct 
to  all  the  equities  to  which  he  is  liable;  and  if  At// could 
not  recover,  neither  can  the  plaintiff,  as  his  assignee* 
This  was  a  bona  fide  agreement  entered  into  with  the 
father,  whb  refused  to  let  Bill  marry  his  daughter  unless 
he  would  settle  the  whole  of  his  money  in  the  funds  upon 
his  intended  wife  and  her  issue^    And  this  agreemeot 
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b^'ng  made  before  the  bankruptcy  and  not  in  cobtempla-  1803. 
tton  of  bankruptcy,  will  bind  the  assignees.  It  was  in-  s^Tw" 
deed  argued^  that  the  conveying  nearly  all  the  bankrupt  c"*"* 
was  worthy  in  settlement  upon -his  wife,  was  6f  its)tlf  art 
actof bankruptcy  ;  but  the  findirfg  of  ihejnry,  that  it 
was  not  in  contemplation  of  bankruptcy,  i^  n  Sufficient 
answer  to  that  argument.  The  nlleralion  in  the  deed 
was, to  make  it  according  to  the  truth  ;  and  there  was  no^ 
attempt  to  defraud  any  of  the  piirtics.  On  the  contrary, 
they  all  consented,  hut  in  fil aster  \.  AJU/er*  thert  was 
aa  intention  io  defraud,  ami,  therefore,  this  is  c}enrly  tfis- 
tiogflishnble  ftom  that  case.  The  actultl  agreement,  prior 
to  the  marriage,  was  for  the  whole  of  the  stock  to  bef 
transferred,  and  not  a  specific  sum  ;  afid  whether  a  mis* 
take  was  made  by  Hilfy  or  the  attorney,  a  court  of  equity 
woaM  have  compelled  a  specific  (Jerformaitce  of  this  agree- 
nent,  if //i// bad  continued  solvent.'* 

The  court  doubted  as  to  the  powerof  the  \irife  to  con- 
seat  to  the  altering  or  annulling  of  the  deed  and  agree- 
nieat ;  and  took  time  to  consider  how  far  she,  or  her 
trustee^  could  be  affected  b}'  what  had  been  done. 

On  the  next  day.  Lord  Ellendorough,  C.  J.  deli- 
vered the*  opinion  of  the  court  to  the  following  effect: 
"The  question,  in  this  case,  is.  Whether  the  plaintiff^ 
who  is  the  assignee  of  /i/i//,  a  bankrupt,  shall  be  per-- 
mtttedto  recover  from  the  defendant  the  value  of  the 
stock  in  his  name,  which  he  has  received  of  him,  and  liolds 
as  troslee  for  the  benefit  of  the  wife  of  the  bankrupt  ? 
L  poo  the  evidence  it  appears,  that  //i7/ received  the  pro* 
duce  of  the  stock,  and  delivered  it  to  Jakeman,  uponihe 
trusts  stipulated.  Those  trusts  were  evidenced  by  article* 
of  agreement  entered  into  before  marriage  ;  but  it  is  said, 
that  these  articles  were  destroyed  by  the  consent  of  all 
ihe  persons  for  whose  lienefiith^y  were  made,  and  new 
articles  were  entered  into,  after  marriage,  which  were  void 
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1803.        for  want  of  a  Stamp,  and  (he  whole  fails.     Tliis  could  noC 
be ;  because,  at  the  time,  one  of  the  parties  chiefly  interest- 
ed>  namely,  the  wife,  was  incapacitated,  by  her  coverture, 
from  giving   her  consent  to  the  annulling  of  any    agree- 
ment made  for  her  benefit ;  so  that  the  instrument,  if  de- 
stroyed without  her  consent,   and,  as   we    have   seen,  no 
such  consent  could  have  been  given  by  her)  would  be  set 
up  in  equity.     For,  at  the  time  when  the  marriage  articles 
were  executed,  there  was  a  good   agreement  subHisting, 
even  under  the  statute  of  frauds,  evidenced  by  writing, 
and  made  in  consideration  of  marriage,  which  would  be 
binding  against  the   creditors  ;  for   the  assignees    of  the 
bankrupt  would  only  have  the  same  interest  in  the  stock 
which  the  bankrupt  himself  had.     In  the  case  of  Tj^rrel  v. 
Hope/^  the  master  of  the   rolls    held,   "   that   a    note, 
under   the    hand   of  the    husband,  ought  to    be   Iook« 
ed  upon    as    part  of    the    marriage   agreement,   and, 
consequently,  a    part  of  the    settlement  ;  and,    as   the 
wife  would  have  been    relieved,  if  she    had   brought  a 
bill  against  the  husband,  equally  so  as    brought  against 
the  assignee,who  slandsin  his  place."  "  The  assignees,"  he 
tays,  ''can  be  considered  no  otherwise  than  as  the  bankrupt 
himself,  because  what  has  been  done  upon  the  marriage  is 
in  the  nature  of  a  trust  only  fur  the  wife,  and,  therefore,  if 
the  husband  is  only  a  trustee  for  the  wife,  the  assignees,  of 
course,  must  be  trustees,  in  the  same  manner  as  the  hus- 
band  was."  Perhaps  even  a  parol  agreement,  made  before 
marriage,  and  fulfilled  by  the  marriage,  would  be  a  charge 
against  the  husband  and  his  creditors  :  for  she  is  induced 
to  marry  liim  by  means  of  the  agreement ;  and  (ii«  mar-    , 
riage  is  a  part  performance  of  it,  which   probably   would    | 
take  it  out  of  the  statute  of  frauds.     Dundasv.  Dutens^f    I 

♦  2  Aikjffis,  558.  j 

i  Dundas  v.  Dutcns^  \  Vescy^j^n,  196.  In  that  case  a  set- 
tlement  was  made  subsequent  to  tiib  marriage  by  indenture,  re* 
dtingaparol  agreement  btj ore  the  marriage^  to  settle  the  proper- 
ly of  the  wife,  lOOOl.  three  per  cent,  consols;,  and  other  stock 
and  monies,  and  accordingly  settling  it. on  the  wife  and  childreu; 
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Bat  the  trustee  Jakeman  cannot  be  intitled   to  more  than        *«»• 
tbe  3401.  slock,  which  wa^   agreed  to  be  settled   on  the       ijeiw 
wife,  by  the  articles  before  marriage.     For,  allhoagh  it  is    »  ****** 
said,  that  the  deed  executed  by  ihe  bankrupt  on  the  29th 
of  .YornwAfr,  was  made  in  orderto  correct  a  mistake  in 
the  former  articles,  by  settling  the  450l.  stock,  originally 
intended  to  have  been  settled  on  the  wife,   instead  of  the 


tsto  lOOU  pcranttum  to  ihe  wife  for  her  separate  use  for  life, 
aodthe  surplus  proceeds  to  the  husband  for  life,  then  to  the  wife 
for  life,  and  afterwards  to  the  chiidrtMi,     In  the  argumeut,  the 
cr)aR5el  for  the  children  cited  Cro    Jac*   454,    Dame  Griffin  t. 
Stanhope^  where  a  settlement  after  marriage,    founded   upon  a 
promise  of  the  husband  before  marriage,  upon  which   reposing 
confidence,  she  married   him,  was   held  to    be    not   fraudulent^ 
even  as  against  creditors  :  and  also  1     Ventr.    194,    Sir    Raipk 
B^jfcei/'s  case,  and   2   LevinZf    145,  where,    though  the    settle- 
ineoc  was   determined  to  be  fraudulent,  yet,  by    the     fourth 
resolution,    it  would   have  been  diflfereiit,   if    there    had   been 
an  agreement  or  promue     before  marriage.     Lord  Chancellor 
Thcklow.      *'  If  the  husband  made   an    agreement  that  he 
would  settle,  and  then,  in    fraud  of  that  agreement,  gut   mar- 
ried,  would  not  he  be  bound  by  it  T*,  1  thought  there  was  a  case 
io  point  for  that.     What  the  settlement  might  be,  if  made  upon 
himself  after  roarriafi;c,  is  another   question.     But  in   Kq.   C(M, 
Ah,  where  there  wa*(an  agreement  before  marriage,  and  the  fa« 
iherdrew  the  man  in,  and  was  privy  to  his  having  married  with- 
OQt  any  €xerK//u«  (of  the  instruments),  and  then  refused,  relief 
was  given.     If  in  this  case  there  was  an  agreement  befoiD  mar* 
ritge,  and  afterwards  he  drew  her  in  to  be  married-,  and  then  re* 
fiiaed  to  perform  it,  it  appears  to  me  to  be   that  kind  of  frauti 
which  this  court  will  relieve.     If  there  is  a  parol  agreement  for 
a  settlement  upon   marriage,  after  marriage,  a  «tf/V,  upon   the 
groandofpart  performance,  would  not  do,  because  the  statQte 
is  expressed  in  that  manner.     Bu  t  is  there  any  case,  where  in  the 
settlement  the  parties  recite  an    agreement  before   marriage,  in 
which  it  has  been  considered  wiihrn  the  statute  V 

^  Tn  case  of  fraud/ equ it j  would  relieTC.  Lad^  McHtacute  v.  Mastoell, 
^  P.  Will.  6f0 ;  but  not  where  oo  fnud ;  but  the  partv  onlv  relied  on  pre- 
m*h  hraonr,  &g.  ibid. 


^ 
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Shaw 
vtr$HM 


9^1.  Slock,  which  wa^  a  mistake  for  J40l.  priacipal  mor 
;)cy,  yet  there  is  no  f  yidence,  even  by  parol*  of  any  agree- 
ment,to  settle  0ia,t  sum,  made  hefore  marriage  ;  and  there- 
fore the  qourt  are  not  now  sufiiciently  j^uthprize^  to  giv^ 
eflipct  to  such  a  purpose.  If  the  wife  of  the  bankrupt  ha$ 
/my  right  to  set  up  tha t deed,. upon  tlie  ground  .of  s^  mis- 
^tnu^in  Ibe  ^nicies,  her  fcmedy  mu$.t  Jbe^n  e(C|uity.  J^t 
present,  we  think  that  in  this  action  of  assumpsit  the  de- 
fendant, the  tijuslee,  is  only  intttled  toretnin  to  the  extent 
of  the  d40i.  stock;  and  tlie  verdict  must  therefore  be  rcr 
.duced  to  the  kmount  of  die  diflfereiice  between  that  sum 
and  the  400K  slock.*' 

VeaDlCTJ:0A   THE    PLAINTIFF    ACiPORDI  NQLY. 


,CoxE  and  Others  v.  Harden. — Nov  A  I. 


Trow.    Bill 
of  liicUnp* 
Stoppage  in 
transitu. 


C*OXB 

HAilI>B>. 


A' purchases  and  skips  gopds  for  B.f  and  §cnds  a  hiU  pf  fading, 
unindorsed^  to  hitn.  T^egoodp  ar^  receirvdlfj^  B.,  v:ho  send*  the 
bill  of  lading  to,C,^  (o  pafis/'y  a  de^t ;  he  gcff  posaession  of 
them  :  B.  then  beiOffttfig  Ifankritpt^  A,  sends  the  bili^  ofiaJing 

•  indorsed  to  his  correspondent^  to  secttft  the  amount  of  the  bill 
drawn  on  B.  on  aixovnt  of  the  got  ds  ;  //<»/(/,  th^t  B.  has  onljf 
fhe  right  of  stdpping  in  transitu,  and  the  indorsee  of  thf:  billi 
of  lading  cannot  Maintain  jro.vpr /or  the  goods.  Bills  of  lading 
pass  the  property  in  ggods,  only  ulten  fuf  a  valuable  consider  a- 
fion,  and  icit hunt  notice  of  a  prior  claim^  and  art  not  analogowi 
in  all  respects  to  bills  of  exchange.  An  agent  who  purchases 
goods  for  another  he^s  tffc  satfie  right  of  stopfAt^g  in  iraiidJtu  as 
the  original  seller, 

rpHIS  i^as  ap  aclion  of  ifoyer,  to  recover  the  value  of 
eighteei^  lA&its  of  /lax;  the  defendants  pleaded  the 
genejral  issue,  not  gaiUif ;  and  at  ihe  trial  of  the  cause 
before  ihe  rjgh.t  hono,uriible  Lord  Ellcnqobopgh,  at  ih< 
sittings  atGutldhall,  after  last  Easter  term,  a  verdict  wa$ 
found  for  the  plaintiffs  ior^G6h  7ii,  subject  to  tbje  opinion 
of  the  pourt  upon  the  follovilig  case  ;  * 

fn  the  montbof  Fcbruaryi  1802^  th.e  flax  in  questipp 
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was,  by  order  of  Messrs.  Oddy  and  Co,  of  London,  pur-  ^^•S- 
chued  by  Messrs.  Browne  and  Co.  of  Rotterdam,  and 
shipped  by  them  from  thence  for  the  said  Messrs.  Oddy 
and  Co.  on  board  ihe  ship  Frow  Jannetjcy  being  a  ge* 
neral  ship  for  the  port  of  London.  On  the  l£th  day  of 
February,  1802,  J^rowne  emd  Co.  wrote  and  sent  the  £oU 
loiring  letter  to  Oddy  and  Co.  inclosing  an  invoice  and  a 
bill  of  lading  to  the  order  of  Browne  and  Co.,  the  ship* 
per,  bat  which  was  not  indorsed. 

^  Having  none  of  your  esteemed  favours,  we  have  the 
pleasure  of  sending  you  bill  of  lading,   and  in  voice  of  the 

ifmaader  of  the  flax  we  purchased  for  3'our  account,  by 
order  of  M  r.  Oc?r/y,  consisting  of  eighteen  mats,  which 
are  skipped  by  the  Vrow  Jamietje,  Jacob  Purlevet,  mas- 
ter, for  your  place,  the  amount  being^.  S376  10  at  exch. 
V  317la  Os.  lOd.  We  have  this  day  drawn  on  yonat  two 
ssances,  in  favour  pf  S.  £•  Laton,  Fisher,  and  Co.^  no 
doubting  will  meet  due  honour.  We  close  this  account 
in  course/' 

For  the  amount  of  the  said  eighteen  mats  of  flax, 
Messrs.  Browne  and  Co.  drew  a  bill  upon  Oddy  and  Co. 
which,  owing  to  embarrassment  in  their  circumstancea, 
they  did  not  accept.  Messrs.  Oddy  and  Co.  became 
hankrupis  on  ihe  ^:id  of  Ftbruary,  1  $02,  and  a  few  days 
before,  delivered  the  aforesaid  bill  of  lading,  without  in* 
dorsement,  to  the  dcfetidants,  on  uccouot  of  a  debt  ante* 
cedently  due  to  them  from  Oddy  and  Co. 

The«aid  ship  and  flav,  on  the  £9th  of  February,  1802, 
were  sold  by  th«  brokers  of  the  i/r/i;iiela»is  ,*  and  the  fol- 
Ipjriog  acconnt^sales  thereof  was  rendered  by  the  de* 
feodants  to  Messrs.  Oddy  and  Co. 

^ccoiiz/tsa/csof  eighteen  mats  of  flax, sold  for  account 
Af  Messrs.  Ilarden  and  Craik,  London^  6th  i\pril,  ISOg, 
per  VVm.  Purdy  aqd  Hon* 

c  «•  * 

To  Walker  and  Sons,  70  cwt.  1  qr.27lb..nett 

nt8'28.  .  -  -  -  £89    0    3 

Discount  9^  per  cent,  r  -  -     7    4    (i 

m  l^   9 
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i«05  £.    I.    i. 

CoiE  Brooght  forward    •  esi  15    9 

Charges. 

Cartage  C2s.    64.  housing   9s.     1   U     6 
^^'eighing  ys.  rent  155.  yd,         14     9 
£rokerage  ll. percent.        •      €  17  10/ 
Freight  -  -  7     9    0 

Lighterage  IQs.  cartage  12s.  2d. 
•  and  entry  14s.  6d.  *       2     5      S 


15  8    y 


Nttt  proceeds  carried  for  the  present  to  the 
credit  of  Mtasrs,  Oddif  and  Co.  though 


vow  under  litigation,  -  -  26G    7    0 

The  cnptain  of  the  ship  Vrow  Jannetje^  signed  three 
bills  of  ladingfor  the  said  flax,  all  to  theorderof  Browne 
and  Co.  the  shippers^  wi>o  transmitted  one  of.  the  bills  of 
lading  to  the  plainfijsp  with  an  indorsement  upon  it, 
making  the  contents  deliverable  to  them,  for  the  pur- 
pose of  securing  the  amount  of  their  said  hill  ifpon  Oddy 
find  Co.  11ie  plaintijs  on  the  6th  of  March,  whilst  the 
flax  remained  in  the  warehouses,  and  unsold,  and  also 
before  the  commencement  ofthis  action,  demanded  it,  un- 
der the  last^mentioned  indorsed  bill  of  lading  from  the 
defendants,  and  forbade  the  sale  of  it ;  but  the  defen- 
dants, refused  to  deliver,  and  afterwards  sold  it.  No  ten- 
der of  money,  in  respect  of  the  freight  or  other  charges 
paid  by  the  defendants  was  made  to  theoK 

The  question  for  Ihe  opinion  of  the  conrt  is.  Whether, 
under  the  circumstances  above  stated,  the  plaintifi^s  are 
iniitled  to  recover  or  not  ?  If  the  conrt  shall  beofopi- 
tiion  that  they  are,  the  verdict  is  \o  stand  ;  if  not,  a  non- 
suit to  be  entered. 

G\hz^  for  the  plaintiff^.  "The  pJaintiffs  claim,  un- 
^er  a  bill  of  ladingy/ir/oriftf  to  them  by  firorn/c  and  Co., 
the  original  owners  and  consignors  of  the  goods,  and, 
therefore,  must  now  stand  in  their  place.  The  defen- 
ianfs,on  the  contrary, have  got  the  possession  of  the  goods 
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ffrongfuUjf ;  and  whether    their  original  posseuion   was       i803. 

Jawful  or  Dot,  yet  the  subsequent  sale  of  the  goods  is  an  ' 

absolute  conversion.    This  renders  that  part  of  the  case,        t^riw 

in  which  it  is  slated   that  no  tender  was  made    of  the     WA«i>i». 

freight,    perfectly    immaterial.     The   property  in  these 

goods  could   only   pass  from  out  of  the  consignors   by 

means  of  a  bill  of  lading,   regularly  indorsed    by  them* 

For  a  bill  of  lading  does  not  pass  the  property   in   goods 

bj  the  mere  delivery  of  it,  as  a  bill  or  draught,  payable  to^ 

btanr^  passes  the  right  to  the  contents;  but  nfvust  be  in* 

dorsed  ;  and  therefore  the  captain,  by   whom  the  goods 

irenesent,  might  have  made   a  good  defence  to  an  aclion 

of  trorcr,  brought  against  him  by  any  person    claiming^ 

asOi^andCo.  did,  under  a   hill  oj  lading   unindorsed. 

The  defendants,  therefore,  who  received  the  goods  from 

Oddy  hud  Co.,  a  few  days  before  their  bankruptcy,  at- 

tbough  for  a  debt  antecedently  due,  have  no  title  to  tl)e 

goods,  since  they  claim   from  Oddy  and  Co.,  who  had 

none.     And  besides  the  account  of  sales,  whicl>  states, 

"  the  nett  proceeds  to  be   carried  for  the  present  to  the 

credit  of  Oddj/   and  Co.,  though  now  under  htigalioa," 

plainly  shews  that  the  defendants  took  them  for  the  piir^ 

pose  of  selling  them  on  their  account,  and  not  byway 

of  a  fair  sale,  or  absolute  conveyance  of  the  property  to 

themselves." 

[Lawkencb..  J.  "  The  account  of  sales  proves  nothing  j 
for  it  only  states,  that  the  nett  proceeds  are  carried  for 
xh^  present  to  tlie  credit  of  Oddtf  and  Co,,  because  they 
ire  now  under  litigation." 

Le  Blanc,  J.  "  Suppose  they  were  now  io  th« hands 
of  Oddy  and  Co.  ?"J 

'^  Then  Uiey  could  have  no  property  in  the  goods;  for 
the  bill  of  lading  was  only  sent  tothem,  f/pon  t/ic  condi* 
^te/iof  their  accepting  the  hills  of  exchange  ;  and  they 
have  not  done  so." 

MARRYAT,ybr  the  defendants.  "The  party  bringing 
anactionof  ^rorfr  must  have  some    title  to    the  gorxls 
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1803.       exiher  general  ox  special ;  but  the  plaintiff's  here  have  no 
"^^77      **^l®  whatever.    A  title  has  been  assumed,  but  it  is  not 
proved.    What  is  stated  in  the  case  is  sufficient  onlj  to 
give  them   a  mere  authority  to  demand  the  goods  for 
Browne  and  Co  ;  much  like  the   authority  given  to  an 
attorney's  clerk,  when  he  is  sent  to  demand  payment  of 
a  debt.     For,  here,  it  is  not  stated  that  Browne  and  Co. 
have  indorsed  the  bills»  even  for  a  valuable  consideration » 
hnijmere\y,for  the  purpose  of  securing  to   themselves    the 
payment  of  the  bills  of  exchange  ;  hut  this   no  more   con- 
veys the  properly  in  the.  goods,  than  an  authority  lo  de- 
mand them  in  right  of  another,  conveys  a  right  to  bring 
an  action  for  them  in  the  name  of  the  party  to  whom 
that  limited  authority  of  mere  demand  is    given.    The 
custom  of  merchants,  as  to  the  indorsement  of  billsof  lad- 
ing, is,  that  it  mubt  be  before  the  voyage  is  completely 
performed  ;  and  it  is  done  merely  to  enable  the  party  to 
whom  the  goods  are  consigned  to  sell  them,  before  thej 
may  have  arrived.     The  mere  indorsement  does  not  con- 
vey an  absolute  property  in  the  goods  ;  and  certainly  it  is 
not  the  only  mode  of  conveying  property  in  ihcm.     If  it 
were  so,  the  inconvenience  would  be  great :  for  by  the 
revenue  laws  the  duties  on  several  articles  are  to  be  paid 
within  twenty-one  days,  or  some  other    specified  time  ; 
and  it  might,  therefore,  often   happen,  that,  for  want  of 
the  bill  oflading,  the  party  really  intitled  to    the  goods 
could  not  get  possession  of  them  in  due  time.     In  this 
<:ase  Browne  and  Co.  had  purchased  for   Oddy  and  Co. 
they  were  the  actual  owners ;  they   had  an  iniipediate 
right  to  the  goods,  without  a   bill  of  lading   indorsed  to 
them  ;  except  that  Browne  and  Co.  had  the  same  right  of 
stoppage  in  transitu,  as  the  original  sellers  to  them  would 
have  had.     Oddy  and  Co.,  thei^fore,  were  at  the  risk  of 
the  voyage  ;  and  then  had    the   property  in  the  goods, 
liable  oaly  to  be  divested  out  of  them  by  the  act  of  the 
shipper,  during  the   course  of  the   voyage.     As  tq  the 
letter  giving  them  only  a  conc/iVioW  right  to  the  goods, 
iq  case  the  bills  of  exchange  i^ere   accepted,  it  contains 
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no  such  terms  or  conditions.    And    as  to  the   zrgn*       isos. 
meot  drawn  from  the  mode  of  crediting  for  the  nett   pro-       ^ 
ceeds,  tbey  were  delivered  over  for  a   previous  debt  of       v€r*v§ 
0%  and  Co.     But  if  they  had  beeii  delivered  to  them    fi^""* 
merely  as  the  agents  of  Oddjf  and  Co.,  they  ^would   ne* 
vertheieis  have  a  right  to  the  goods,   there  never  having 
been  a  recaption  or  stoppage  tit  transitu  by  the  shipper* 
daring  the  voyage." 

Giles,  in  reply.  ''  The  argument  for  the  defendant 
proceeds  upon  the  ground,  that  the  plaintiff's  are  merely 
Agents  of  Browne  and  Co.  making  a  demand  for  them  ' 
after ihey  have  ti'ansferred  the  property  in  the  goods  to 
^edefendants  ;  but,  i:i  fact,  they  have  now  no  property, 
for  it  has  passed  to  the  p/ai/t/t^s  by  the  bill  of  lading. 
Tbat  is  not  a  mere  authority  to  receive  ;  it  goes  further — 
it  conveys  an  absolute  property  in  the  goods.  The  ad- 
mission that  Browne  and  Co.  might  have  stopped  the 
goods  in  transitu,  is  suflScient  to  negative  their  being  the 
Djere  agents  of  Oddy  and  Co. ;  for,  if  they  were  mer^ 
agents,  and  the  goods  stood  ut  the  risk  of  Oifefy  and  Co./ 
they  never  could  have  stopped  the  goods  in  transitu." 

*  [Lawecncb,  J.  *^  Do  you  mean  to  say,  that  if  a 
ptrty  shi)>  goods  at  the  risk  of  another,  yet  he  has  no 
nght  to  stop  them  lit  transitu  ?"] 

"  The  right  of  stopping  in  transitu  implies  an  antece- 
dent right  of  possession  ;  and  these  persons  are  not  the 
consignees,  and  cannot  claim  the  goods,  without  the  in* 
dorsement  of  the  bill  of  lading  by  the  shipper." 

[Lawbencf.,  J.  '^Supposing  the  ship  had  been  lost^ 
who  mnst  have  stood  to  that  loss,  i"] 

'  Browne  and  Co.— for  not  having  indorsed  the  bills 
of  lading,  they  were  the  only  persons  who  could  have 
sued  the  captain  for  the  goods.  Oddy  and  Co.  must 
have  sued  the  captain  in  the  name  of  Browne  and  Co. 
for  there  was  nothing  by  which  the  property  could  be 
transferred   to   them.    All  the   cases,  as  to  stopping  in 
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1805.        iranuCu,  or  making  a  claim,  arc  when  a  title  go«  wllh 
"c^Tm       ^^^  possession,  and  the  bill  of  iudiog  is  indorsed." 

IUhdk*.-.         Lord  Ei.LEVBnRouCH,  C.  J.     '^  If  it  were  neceiisary 
to  decide   the   question,    Whether    or  not  the  plaintiff 
have  such  a  property  in  the  goods  now  in  litigation  as  Id 
enable  them  to  maintain  an  action  of  trotrr,   \  am  pre- 
pared now  to  say^that  they  could  not   maintain  such  an 
action.     For  they  claim  under  a  bill  of  lading  indorsed  Id 
them  by  the  consignors  of  the  goods,  Browne  and   Co.  ; 
but  there  is  no  case  which  has  yet  gone  the  length  of  de- 
termining any  thing  further   than  this,  namely,  that  an 
assignment  ofa  bill  of  lading,   by  indorsement,  for  a  va- 
luable   consideration,   without  notice   of   a  prior   right, 
passes  the  property  in  the  goods  to  the  indorsee.     In  this 
case,  it  does  not  appear  that  any  valuable  coDsideratioft' 
actually  passed  between  the  plaiutifTs  and  Messrs  Browne 
and  Co. ;  nor  docs  it  appear^  when  the  indorsement  of  the 
bill  of  lading  was  made.     An  analogy  has  been  attempted 
to  be  raised,  in  the  course  of  the  argument,   between  A 
bill  of  lading  and  a  bill  of  exchange  ;  but  it  has   beea 
carried  much  too  far.     Some  resemblance  there   may  be 
between  them  ;  but  a  strict  analogy  I  cannot  admit  to  ex- 
ist.    Upon  this  subject  I  accede  entirely  to   the  autho- 
rity of  Litkbnrrow  v.    Mmon,^  as  decided  in  tbia  court; 
from  the  statement  of  this  case,  lean  only  consider  the 
/)/a///^/^s  as  the  agents  of  Messrs  Browne   and  Co.f  em- 
.  powered  by  the  bill  of  lading  to  act  for  ihem  ;  and   evea 
J]- 0  ri/r  and  Co.  themselves  were,  as  to  the  purchase  of 
these  goods,  agents  for  Messrs.  Oddtf  and  Co.  Soppcising 
however,  that  the  plaintiffs  have    any  other  rights  than 
thoaeof  mere  agents,  how  do  those  rights  atand  i    The 
goods  are  shipped  by  the  consignors  for  Oddy  and  Co,  ; 
and  had  they  stood  at  the  side  of  the  ship  when  the  hid^ 
.    ing  was  put  on  board,  Browne  and  Co.    would  have  been 
divested  of  all  right  in  them.     For  it  was    for  Oddtf  and 
C«.  that  they  were  purchased,  and  at  their  risk  that  they 

♦  2  Term   Rep.  6%.     5  Term  Rtp.  367  and  683.     6  Term 
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pr€if  shipped  ;and  they  must  have  stood  to   the  loss  of      -^HH^r 
tbem  daring  the  vqyage.     The  captain  indeed  conld  not        Coim 
have  been  compelled  to  have  delivered  the  goods  to  Oddy     H*Jf]i*V 
and  Co.,  without'the  production  of  a  bi!i  of  lading  pro- 
perly indorsed  ;  but  the  goods. Laving  l>een    received  un- 
der a  bill  of  lading,   fairly  transmitted  to  tliem  by   the 
eoDsignor,  the  property  in  the  good:»  is  become  com[»letcly 
Tested  in  them.     Whether  thecapt  via  can  be  mrle  liable 
to  Messrs.   Browne  and     Co.  for  dehvering   the   g<)od« 
Vithoutthe  authority  of  a  bill  of*  lading  properly  indorsed, 
is  another  question,  entirely  between  tiiem  and  the  cap- 
tain ;and  however  it  may  be  decided,  will  riot  affect    this 
case.    Here  is,  in  fact,  a  delivery  made  Ip  the  very  per- 
jons  to  whom  the  consignors  transferred  the  goods  ;   the 
persons  at  whose  risk  they  were  shipped,  andat]whose 
risk  tbey  continued  during  the  voyage.     And    the    eon. 
si|[nors,  after  delivering  them  to  the  captain,  had  no  fur- 
ther right  in  them,  than  that  of  stopping  them  during  the 
progress,  and  before  they  werp  landed,  in  case   the  con- 
signors became  insolvent,  or  did  not  fulfil  the  engagement 
ioto. which  they  had    entered  in  respect  of  them.     But 
there  eoald  be  no  such  stoppage ;  for  the  goods  arrived 
ftQd  camQ  to  the  appointed   hands,  to  whom,  as  betweea 
the  vendor  and  vendee,  they  were  destined.    As  to  the  id 
Asrence  which  has  been  attentpted  to  be  drawn  from  th^ 
entry,  io  the  account  of  sales,  of  the''  nett  proceeds  car« 
ried  to  the  account  of  Messrs.  Oddy  and  Cp.,"  that  the 
itftndanU  consider  themselves  as  only  the  agents  of  Odn 
^  and  Co.,  and  acting  as  brokers  fprthem;  that  infer- 
ence really  cannot  be  raised.    The  entry  is  hi  terms  ex- 
pressed, that  they  are  carried  to  their   credit  only  provi- 
sionally, because  it  is  a  matter  in  litigation,  and  because 
they  coBsider,  tliatif  they  are  divested  of  the  property  in 
the  goods,  OdJy  and  Co.  must  be  accountable  to  them  for 
the  amount  of  the  value  and  nett  proceeds  of  them.     We 
are  therefore  of  opinion,  that  the  plaiutiffrt  are  not  intitled 
U>  maintain  this  action  oi  trover,  because,  at  the  moatth<e^y 
rannot  have  a  better  title  than  Messrs.  Browne  and  Qo.  ; 
and  they,  at  the  time  of  ^the  indorsement  of  the  bil)  «#fjf 
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VM'       lading  to  the  plaintiffs,  had  only  a  right  to  stop  the  goods 
Cox«       *'*  tratisiiu;  but   Oddy  nn4  Co.  having  received  those 
w"^*"*^      goods  under  their  authority,  even  that  right   was  gone, 
and  the  plaiutifTs  can  have  no  title." 

GaosB,  J.  ''  In  order  to  en  title  the  plaintiffs  to  reco- 
ver in  an  action  of  trover,  there  must  not  only  be  a  pro- 
perty in  the  goods  vested  in  the  plaintiffs,  but  there  must 
have  been  a  wrongful  conversion  of  them  by  the  drftPid" 

'  ants.  Asto  the  property  in  the  plaintiff's,  what  is  it,  and 
bow  has  it  been  derived  to  them  ?  There  was  at  the  time 
of  shipping  the  goods  by  Browne  and  Co,,  a  delivery  of 
them  .in  point  of  law  to  Messrs.  Oddy  and  Co.,  but  the 
property  conveyed  by  that  delivery  was  still  liable  to  be 
divested  out-  of  them  by  seizure  in  transitu.  Has  this 
•eisure  been  made,  and  has  the  property  been  so  divest- 
ed i  The  propertythat  has  been  supposed  to  be  con- 
veyed  to  ihe plaintiffs  could  have  passed  only  by  the  bill 
of  lading  indorsed  to  them.  Bat  the  bill  of  lading  might 
have  been  indorsed,  for  anjr  thing  that  appears,  after  the 
goods  had  arrived  at  the  hands  of  the  consignees ;  besides^ 
it  should  have  been  upon  a  valuable  consideratioti ;  and 
it  does  not  appear  to  have  been  made  for  a  valuable  or 
isny  consideration.  It  therefore  does  not  appear,  that 
the  property  has  been  divested  out  of  the  consignees^ 
Messrs.  Oddy  and  Co.,  by  any  thing  which  has  been 
done.  And  the  property  was  vested  in  them,  from  the 
£rst  shipping  of  the  goods,  for  their  own  account.    They 

^  might  haye  insured  the  goods  -during  the  voyage,  and 
have  recovered  of  the  underwriters,  in  case  they  had  been 

.  lost  ;  and  if  not  lost,  they  would  have  been  liable  either 
to  the  merchants  of  whom  they  were  purchased,  or  to 
Messrs.  Browne  and  Co.  for  the  price  of  them.  The 
|r/ffin<t^s,  therefore,  are  not  entitled  to  recover  in  tb^* 
action.^ 

Lawrence,  J.     "  It  is  not  necessary  to  decide  in  this 

case  how  far  a  bill  of  Jading  indorsed   to  any     person 

conveys  a  property  in  the  goods,  or  wh'iether,  accordingi 

.  to  the  custom  of  merchants^  it  can  be  effectually  indorsed 
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«ficribc   good^   arrive   at  the  warebou«e.     CerUinly,-      IMS. 

bowtver,  the  analogy,  tliat  has  been  pressed  so  much  be-       '     ■  - 

twcen  bills  of  exchf^pge  and  bill*  of  lading  has  been  car-:       ^^ 

ried  loo  far.    Tbeindoc^ementof  the  bill  of  lading  has  not      ^'*«w'M- 

tbeeffeclof  transferring  the  property  in  the  goods;   it  is 

only  an  authority  to  take  from   the  captain   those  goodi 

?hen  they  arrive  at  the  por^  of  destination.    And^  in  this 

case,  it  is  only  qecess^ry  to  consider  what  wa%  the  actual 

parpose,  as  it  appears  f^om  the  statement  of  the  case,  for 

which  the  bill  of  lading  was  indorsed.     U   was  indorsed 

^fi^t  plaint iff'%  for  the  purpose  of  securing  the    amount 

ciBrmKC  and  Co.'s  bill  of  exchange  upon  Oddy  and 

Co,    It   was  indorsed  to  the  plaintiffs  as  the  agents  of 

Browne  c^ad  Co.,  with  a  view  to  their  executing  the   right 

wbtch  they  had  of  stopping  the  goods  in  transitu,  and 

compelling  the  performance  of  the  engagemeqts  of  Oddy 

and  Co.  io  pay  for  the  goods.     The  captain,  therefore, 

might  very  well  haye  delivered  the  goods  to  the  plaintiffs 

ooder  tbia  autliority^  as  the  agents  of  Brqwnc  and    Co^, 

fpr  the  plaintiffs  meant  only  to  act  as  their  agentJi.    Yet 

sapjiosiog  they  did  intend  to  act  otherwise  than  as  mere 

agents^  they  cannot  now  recover^  for  the  goods  were  put 

on  ship  ^ard^  without  any  restrictions,  at  the  risk  and  for 

the  use  of  Oddy  and  Co.,  subject  s;till  to  a  stoppage  in 

transitUfhy  Browne  aiid  Cq.,  or  their  agents.    But«  during 

the  passage,  they  did  not  attempt  to  stop  their  goods.  They 

suffered  them  to  arrive,  and  afterwards  tried  to  get  pos* 

session  of  then^  by  demanding    them  of  the  defendants. 

Now,  though  they  might  have  got  possession  of  them 

from  the  captain,  or  at  any  time  l>efore  the  delivery  either 

to  Messrs.  O^dyand  Co.,  or  to  the  </^f/iJaiifs  deriving  title 

under  then),  yet  they  can  have  no  title  to  the  goods  after 

they  have  arrived  into   their  possession,    and   therefore 

cannot  maintain  this  action.'' 

Le  Blanc,  J«  ''  The  difficulty  oF  this  case  has  arisen 
from  taking  into  consideration  the  liability  of  the  cap- 
tain, and  what  he  ought  to  have  done  with  respect  to  hit 
shippers ;  whether  he  ought  to  have  delivered  the  goodi^ 


Habocv. 


so  Caui  in  B.  JS.  in  Michachnat  Teffn, 

^  ssos.  to  any  one  but  the  person  who  produced  the  bill  of  lading 
CoxT  properly  indorsed^  which  is  entirely  beside  the  present  case. 
As  it  stands  now,  the  question  in  this  case  is  merely  be* 
tween  Brorcnt^itkA  Co.  or^  supposing  the  plaintiffs  have 
derived  a  good  title  from  them,  between  the  plaintiffi  and 
-the  defendanU,  on  account  of  whom  the  goods  were  pur- 
chased, and  at  whose  risk  they  were  shipped.  For  it 
appears,  by  the  letter  o( Browne  and  Co.,  that  they  were  so 
purchased  and  shipped  for  Oddy  aqd  Co.^  and  that  b>lif 
were  drawn  upon  them  for  the  ralue.  Therefore,  with- 
out any  bill  of  lading,  and  whether  indorsed  or  not,  they 
were  liable  to  the  loss,  if  any  happened,  during  the 
Toyage,  The  right  of  the  consignorsj^  whether  they 
were  the  real  owners  of  the  goods,  or  mere  brokers  actiD^i; 
for  Oddy  and  Co,^  was  only  to  scop  the  goods  in  tran- 
$itu.  And  whenever  the  goods  get  into  the  actual  pos- 
session of  O^fdfy  and  Co.  or  their  assignees,  that  right  is 
determined.  Whether  they  get  into  their  possessioa 
wrongfully  or  not,  as  far  as  respects  the  captain  is  not 
material;  there  is  still  norightin  Sroir/iraDdCo.,ortheir 
agents,  or  persons  deriving  title  under  them,  to  obtain 
possession  of  the  goods  after  the  tramitus  is  ended,  by 
the  complete  arrival  of  the  goods.  Nothing  rests  upon 
the  memorandum  in  the  account  of  ialcs,  though  it  ha$ 
been  pressed  a  good  deal.  That  is  clearly  only  provi» 
sional.  The  defendants  had  a  claim  made  upon  the  goods, 
and  until  that  claim  was  settled,  they  could  only  carry 
them  to  the  credit  of  Oddy  and  Co.,  liable  to  thfit  claini, 
if  it  should  be  made  good.  The  ground  of  my  opinion 
IS,  that  the  goods  were  originally  shipped  for  Oddy  aofl 
Cd.,  and  that  having  got  them  into  their  hands,  neither 
Browne  and  Co.,  nor  any  persons  claiming  under  theiBj 
have  any  rig^t  to  them.'' 

POSTEA  TO   THB   ^mLV»AnX^. 
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Tbe  King  vcrttu Joseph  NoTTiNCHAK.  ■ 

nursday,  Nov.  10.  ^^ 


WHERE  $n  indictment  has  bten  originally  prtferttd  and  found  *   .. 
flf  a  itmumsfQr  a  city^  and  removed  into  the    court  ^  King's  Certiorari.  U^ 
Bead  iy  tvnf  ^certiorari,  and  then  sent  dawn  to  be  tried  bjf  J^S^'^JSq 
ujtry  of  tie  count jf  atlarge^  it  is  not  neceuary  that  the  party  J»  cit,  i.  !<• 
remning  it  should  enter  into  a  recognizance  in  the  sum  of  40/« 
fader  the  statute  SS  Geo.  tlt.c.  52.  s.  VI. 
^mSwa«   an  indictment  against  the  defendant  for  ab 
amolt^    originally  preferred^  and  found  at  the  sessions 
for  the  dty  and  county  o^the  city  of  Lincoln,  which  was 
aAenrards  removed  by  c^r/iorart  into  this  courts  and  tried 
ia  the  city  of  Lincoln,  at  the  assizes  for  the  county  $  and 
tbe  defendant  was  found  guilty. 

RsAftER  DOW  moved  for  a  rule>  to  shew  canse^  why  the 
coovictioD  should  not  be  qua^lied,  upon  the  ground,  that 
by  iheSdth  Geo.  IIL  c.  52,  s.  12,  it  was  required  that, 
before  the  trial  could  be  had  in  the  adjoining  county  to 
vheie  the  offence  was  committed,  the  pany  should  enter 
iato  a  recognizance  "  in  the  sum  of  40l.,  conditioned  to 
]tt;  the  extra  costs  attending  the  prosecution  for  such 
offence  in  the  nexta^oining  county."  And  in  this  case 
BO  such  recognizance  liad  been  entered  into. 

Lawbence^  J.  ''That  clause  does  not  seem  to  apply 
to  the  present  case  of  a  removal  by  certiorari,  but  only  to 
cases  of  offences  committed  within  the  jurisdiction  of 
courts  of  a  limited  jurisdiction,  where  the  indictment  is 
immediately  preferred  before  the  jury  of  the  county  next 
adjoining,  under  the  particular  provisions  of  that  act. 
He  then  read  the  2d  and  Sd  clauses  of  the  act,  and  said 
that  there  was  nothing  in  tbea\  which  applied  to  the 
(resent  case  of  a  removal  by  certiorari  into  the  court  of 
King's  Bench,  in  order  to  send  the  indictments  down  to  b 
tried  at  the  assizes." 

Bbadbr  then  submitted,  that   the  12th  clause  of  the 
*ct  ^plied  to  the  whole  of  the   former  clauses  ;  that  iq. 
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isol.        the  first  clause  the  case  oFa  removal  by  certiorari  i%  men- 

'^        tioned,  and  that  in  the  proriso,  in  the  l«th,   there  it  a 

wmts       reference    also    to    that    case^    the    words  being,  that 

KottmoMiM.  «jj^^l,jjjg   jj,   ^he  act  should  extend>  to  enable  any  per. 

son    to    prefer  any  bill,   or  to  rc^ore  any  indictmeati 

8cc.  except  the  person  preferring  such  iikiictmeut,  or  ap- 

plying  for  such  rtmoval,  shall  enter  into  a  recognizance/' 

&c. 
But  BY  THE  COURT.    That  only  relates   to  removals 

from  courts  ofoj/er  and  Urminer,  as  mentioned  in  the  act. 

Otherwise  it  would  considerably  abridge  this  court  of  ill 

authority  to  remove  by  certiorari  * 

RULE    NISI    RBFUSB0. 


***  This  sutute  enacts,  that  from  and  after  the  passing  of 
**  the  act,  in  every  action,  whether  the  same  be  transitory  or 
**  local,  which  shall  be  prosecuted  or  defended  in  any  of  his 
"  miijesty's  courts  of  record  at  jratminster;  and  in  every  in- 
•*  dictment  removed  into  his  majesty's  couit  of  King's  Bench  by 
•'  writ  oicertiorariy  and  in  every  information  filed  by  his  majesty's 
**  Attorney  or  Solicitor  General^  or  by  the  leave  of  the  court  of 
**  Kifig*s  Benchf  and  in  all  cases  where  any  person  or  persons  shsH 
•*  plead  to  or  traverse  any  of  the  fticts  contained  in  the  return  to 
*'  any  writ  of  mandamus,  if  the  venue  in  such  action,  indictmentf 
"  or  information,  be  laid  in  the  county  of  any  city  or  towu  cor* 
**  porate  within  that  part  of  Great  Britain  called  England,  or  of 
'*  such  a  writ  of  mandamus  bellirected  to  any  person  or  (>ersons, 
•*  body  poUtic  or  corporate,  it  shall  and  may  be  awful  for 
*'  the  court  in  which  such  action,  indictm^^nt,  information,  or 
•*  other  proceeding  shall  be  depending,  at  the  prayer  and  in* 
•*  stance  of  any  prosecutor  oi  plaintijf^  or  of  any  defendant,  to 
**  direct  the  issue  or  issues  joined  in  such  action,  indictment, 
••  information,  or  proceeding,  to  be  tried  by  a  jury  of  the  county 
•*  next  adjoining  to  the  county  of  such  city  or  town  corporate 
*'  and  to  award  proper  writs  of  venue  and  distringas  accordingly» 
*'  if  the  said  court  shall  think  it  fit  and  proper  so  to  do* 

2,  <*  Tharit  shall  and  may  be  lawfiil  for  any  prosecutor  or 
**  prosecttlorsto  prefer  his,  her,  or  their  bill  or  bills  of  indict- 
**  roentforany  offence  and  offences  committed,  or  charged  to  he 
•*  committed,  within  the  county  ofaujcity  or  town  corporate,  to 
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1803. 

Ta?pzudey^  and  Others  (Assignees  of  Blikkhorn  and      

i/w/M^Jr^rs/isBcKGESS. — Saturday,  November  12. 


THOSE  'jsho  are  parties  and  privies  to  an  assignment  of  all  a  Bankruptcy. 
,  Assignment  ot 

trader's  ejects,  cannot  sue  out  a  commission  upon  it  as  an  act  etfectsto  crc« 

of  bankruptcif  ;  but  a  commission  being  sued  out  b^  a  person  ^^^'*' » 

noiprivf/  to  the  assignment,  they  mat/  be  chosen  assignees, 

A  trader  agreed  to  execute  an  assignment  of  alt  his  effects   to 

trustees  for  the  benefit  of  creditors ,  zchich  Toas  accordingly  pre^ 

fared  and  executed  by  him^  and  agrsat  part  of  the  creditors : 

ik  bankrupt  executed  the  deed  with  an  intention  of  carrying 

itbUo  effect:  but  the  creditors  had   previously  concerted 

saangsi  themselves^  that  it  should  be   used  only  for  the  pur* 


'*  the  jury  of  the  coanty  next  adjoining  to  the  county  of  such 
"  city  or  town  corporate,  sworn  and  charged  to  inquire  for  the 
''king  for  the  body  of  such  adjoining  count/ at  any  sessions  of 
"oyrr  and  terminer  ^  or  general  gaol  delivery;  and  that  every 
"  sttch  bill  of  indictment,  found  to  be  a  true  bill  by  such  Jur^', 
"  shall  be  valid  and  effectual  in  law,  as  if  the  same  had  been 
"  found  to  be  a  true  bill  by  any  jury  sworn  and  charged  to  inquire 
"  for  the  body  of  the  county  of  such  city  or  town  corporate. 

3.  •*  That  if  it  shall  appear  to  any  court  of  oyer  and  terminer , 
"  or  general  gaol  delivery  for  the  county  of  any  city  or  town  cor- 
**  porate,  that  any  indictment  found  by  any  grand  jury  of  the 
"  comity  of  such  city  or  tovin  corporate,  or  any  inquisition  taken' 
"  before  the  coroner  or  coroners  of  the  county  of  such  city  or 
"  tovrn  corporate,-or  other  franchise,  is  iit  and  proper  to  be  tried 
"  by  the  jury  of  any  next  adjoining  county;  that  it  shall  and 
"  may  be  lawful  for  the  said  court  of  oyer  and  terminer ,  qr  gene- 
"  n\  gaol  delivery»  at  the  prayer  of  any  defendant,  to  order  such 
"  indictment  or  inquisition,  and  the  several  recognizances,  cxa- 
''  minationsi  and  depositions  relative  to  such  indictments  and 
"  inquisitions,  to  be  filed  with  the  proper  officer,  to  bo  by  him 
"  kfpt  among  the  records  of  the  courts  of  oi/er  and  terminer  and 
*'  gaol  delivery  for  such  next  adjoining  county,  and  tocausc  the 
'*  dtffendant  or  defendants  in  such  indictment  to  be  removed  by 
**  k/tbeas  corpus  to  the  gaol  of  such  next  adjoining  couuty,  which 

VOL.  1.  F 
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.  1803.  pose  of  making  Mm  a  bankrupt^  and  did  not  communicate  thai 

^■""•^  inientitm  to  him  ;  another  creditor^  who  had  never  assented  to 

the  decdy  sued  out  a  commission.    Ihld^  that  this  was  an  act  of 

batdcruptcif  in  the  trader  ;  the  purpose  of  a  fraudulent  eonvey^ 

once  being  effected  bjf  him  at  far  as  it  teas  in  his  power  to  do  H, 

Tappkhdik   TT his  was  an  action  by  the  plaintiff:*,    as  the  assignee* 
♦  •'^  af  the  bankrupts,  for   monevhadand  received  to  the 

BuKOHss.  use  of  the  bankrupts.  It  was  tried  be r<^e  Lord  Ellen- 
fi0R0UG»,  C*  J.  at  the  sittings  after  last  Trinity  term, 
and  a  verdict  was  taken  for  the  pl.-iintiffi  fur  780l.,  with 
leave  foe  tlie  defendants  to  move  to  set  it  aside  and  enter 
a  nonsuit,  tn<cai$e  tl)e  court  should  be  of  opinion  that  they 
were  not  entitled  to»  recover,  upon  the  following  facts, 
which  appeared  upon*  his  iordship*s  report.. 
^  Nothing  turned  upon  the  diate  of  the  commission  an<# 
assignment*  The  petitioning  creditor  was  F,  Tappcnde/^, 
to  whom  the  bankrupts  stood  indebted  in  the  sum  of  6]Ol. 
In  the  middle  of  Jamtary ,  1802,  the  bankrupts  found 
themselves  in  insolvent  circum!<kimces,  and  a  general 
meeting  of  their  creditors  was  called  on  the  first  of  Febru- 
ary, 1802  ;  when  it  was  proposed,  that  an  assignment  of 
ibe  bankrupts'  elTects  shouid  be  made  in  trust  for  the 
benefit  of  the  creditors.  Another  meeting  was^  afterwards^ 
had  on  the  ICZth  of  February ,when  the  business  was-further 


"  wrirthe  said  court  is  hereby  directed' and  uulhorized  to  issuee 
*♦  if  such  defendant  or  defendants  he  in  ihe  prison  of  such  city  or 
*'  town  corporate  \  and  if  h«,  she,  or  they  be  not  in  5uch  pnsoii>. 
**'  to  commit  such  defendant  or  at^fcndants  to  the  gaol  ofsucb 
M  next  adjoining  county,  an<I  to  cause  the  prosecutor's  wicnesaicy 
"  against  such  defendant  or  did'endaiits  to  enter  into  a  recogni>- 
**  xanccor  recognizances  to  priisecutc  and  give  evidence  agahxst 
**  such  defendant  or  defendants  at  lliesesiiions  oi  oyer  an  J  terminer 
**  and  general  gaol  delivery  for  hucU  next  adjoining  county  ;  and 
*^  ^bat  the  same  proceedings  and  trial  shall  be  had,  and  the  same 
M  judgment  shall  be  given  in  such  last  mentioned  court  of  oyer 
*'  and  terminer  or  general  gaol  delivery,  as  would  and  mif^ht  be 
''  hau  and  given  in  cases  of  indictments  or  inquisitions  fur  the 
"  liie  ofteuGes  committed  witbiji  such  next  adjoiniug  counties." 
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considered  by  the  creditors,  and  dn  oi-der   Was  given    to        1803. 
thealtornej  lo  prepare  a  deed  bf  assignment  to  Tappenden  xafpindeii 
and  theH^t  of  the  plaJntiffs^  as  trustees  to  sell  the  stock  iti        f  «<• 
trade^  book  debts,   and  other  effects  of  the  bankrupts,  for     Bva«Eti, 
the  benefit  of  the  creditors.    This  deed  was  executed  by 
several  persons,  and  b^  all  the  trustees,  and  each  of  the 
plaintiffs  except  Tayptnitn.     But  upon    his  refusing  to 
cofflein  under  the  assignment,  the  rest  of 'the  creditors 
detennined  that  a  commission  should  be  sued  but,  dnd  the 
deed  was  executed  on  the  23d  of  March  with  that  intent  \ 
Wthe  baNkrapis  were  not  then  made  accjuainted  with  the 
intention  of  the  creditors,  and  executed  upon  the  belief 
tbatit  was  to  be  acted  upon  in  order  to  prevent  the  neces- 
sity of  a  commission.    This  deed  contained  a  proviso  that 
it  should  be  void  in  case  anyof  the  creditors  should  not  sign, 
it  was  expressly  in  evidence  *'  that  Tfppendcn  never  agreed 
to  execute  the  deed  of  trust ;  that,  when  the  deed  was  prc' 
ff4ferf,it  Was  not  intended  to  make  Btinkhorn  andCo.  bank- 
nipti,  in  case  all  the  creditors  should  not   come  in  ;    but 
that,  on  the  execution  of  the  deed  it  was  so  intended.**  Im- 
mediately afterwards,   Tappenden  sued  out  a  commission 
of  baakroptcy  against  Blinkhotn  And  Co.  and  was  chosen 
>»igaee,  together  with  the  rest  of.the  plaintiffs,  and  the 
^ignment  of  all  the  bankrupts*  efiects,  as  abovci  was  re- 
lied on  as  the  act  of  bankruptcy. 

Two  objections  were  taken.  First,  that  this  assignment 
vnderthe  above  circumstances  was  not  nn  act  of  bank- 
^ptcy.  Secondly^  that  the  action  could  not  be  main* 
^ined,  because ybi/r  of  the  plaintiffs  had  signed  the  deed, 

Erskine  andGcRNEY,ybr ///fp/fl/w/i/Ti.  *' The  first 
question  here  is,  whether  if  a  bunkrupt  agrees  to  assign 
*11  hiseffects  for  <he  benefit  of  h.is  creditors,  and  afterwards 
executes  a  deed  lo  convey  all  hi*?:  j  roperty  to  trustees  fof 
iheir  ose,  this  is  an  act  of  bankruptcy  ?  Tliis  has  been 
^«ld  80  ia  Uarman  v.  Fishftr,^  where  the  principle  of  the 
'iw  is  clearly  laid  down  by  Lord  Mansfield,  C.  J.    '  Be- 


♦Conyer,  123. 
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1803.        caase  this^  like  other  acts  of  l>aDkrapt9y;  is  a  symptom  of 
^~. —      insolvency  f  and  that  the   bankrupt  is  no    longer  able  to 
i  aU        carry  on  his  basiness  ;  and  notwithstanding  he  wishes  to 
BuroM».     ^^^  honestly,  yet  if  one  creditor  holds  ent,  and  has  a  debt 
of  a  sufficient  amount  to  make  him  a  bankrupt,  he   may 
sue  out  a  commission.'    This  has  been  further  considered 
and  acted  upon  in  the  cases  of  Bamford  v.  Baron,*  and 
Eckhardt  v.  Jfilson.f    The  distinction  set  up  here  is,  that 
the  deed,  although  executed,  was  not  intended  to  be  acted 
vpon,  but  was  merely  for  the  purpose  of  making  the  parties 
bankrupts.     But  it  is  part  of  the  report  of  the  learned 
judge,  that  although  the  first  purpose  of  the  creditors  was 
altered,  yet  when  the  deed   was  executed   by   the  bank- 
rupts it  was  without  any  knowledge  that  it  was  for  the  pur- 
pose of  making  them  bankrupt,  and  it  then  stands  merely 
as  a  deed  executed  by  them,  without  intending  it  as  an  act 
of  bankruptcy,  and  there  is  nothing  from  which  to  infer 
any  collusion  between  the  bankrupt  and  the  creditors. 
Tajipevden  never  was  a  party  to  this  deed,  nor  in  the  least 
assented  to  it,  and  was  not  prevented  from  proceeding  at  law 
against  the  bankrupts  ;  and  if  he  could   sue  at  common 
law,  notwithstanding  this  deed,  he  may   take  out  a  com" 
mission  of  bankruptcy  against  them  ;  and    cannot  be  in- 
jured by  the  acts  of  the  other  creditors,  to  which  he  was 
not  privy,  supposing  them  fraudulent  upon  the  bankrupts. 
As  to  the  other  objection,  that  the  plaintiffs,  who  were 
parties  to   the  deed,  could  not  maintain   an  action  ;  al- 
though they  may  not,  before  a  commission,  sue  the  bank- 
rupts at  common  law,  or  take  out  a  commission,  yet  here 
they  are  suing  not  for  themselves,  but  for  the  benefit  of  the 
creditors  at  large,  and  as  mere  trustees." 

WooD,/or  the  defendants,  here  stated,  that  there  was 
a  proviso  in  the  deed  to  make  it  void  on  the  refusal  of  any 
creditor  to  come  inunder  it. 

[Lord   Ellenborough.    "  But  it  is  to  be  valid  in  the 
♦  2  Term  Ref.  59^.  t  »  Term  Rep.  140. 
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neantime^  aod  that  is  exactly  the  same  thing  for  ihe  pur-       1803. 
f(m  of  this  argument/']  TaT^„ 

GiBBs, /or  the  defeudatUt.  "  The  execution  of  this.  *«*• 
deed  was  not  an  act  of  bankruptcy,  for  it  has  been  ob-  Bokoes. 
laiaed  by  means  which  amount  to  a  fraud  in  law  upon  the 
luflkrapts  ;  and  this  case  is  unlike  all  others  that  have 
been  as  yet  before  thecourt.  When  the  deed  was  delivered 
to  the  bankrupts  to  be  executed,  it  was  resolved,  that  the 
trusts  of  it  should  never  be  carried  into  execution,  but  that 
£.  and  Co.  should  be  made  bankrupts.  It  was  therefore 
lesolved,  that  the  very  execution  of  the  deed  should  make 
theo  bankrupts,  and  it  can  never  be  said  that  here  was  any 
tbioglike  a  fraud  even  in  law,  intended  by  the  bankrupts 
againstany  of  their  creditors  by  this  act.  On  the  con« 
trarj,  this  is  a  scheme  by  the  creditors  to  cheat  men  into 
an  act  of  bankruptcy,  and  when  they  did  it  they  had  the 
means  of  making  use  of  the  deed  either  for  the  purposes 
ofthe  trusts  or  to  convert  it  into  an  act  of  bankruptcy, 
Nowfoar  of  the  plaintiffs  are  parties  to  this  fraudulent 
conveyance,  and  they  cannot  take  advantage  of  it. 

Lord  Gllknbobough.  *'  They  cannot  become  pe- 
titioning creditors,  because  they  cannot  say  they  are  pre* 
jodiced  by  it,  and  the  petition  proceeds  on  the  supposition 
tbaiihey  are  prejudiced  by  it.  "J 

''  It  is  indeed  said,  in  answer  to  my  objection,  that  here 
the;  sue  as  trustees  ;  but  then  I  say  that  the  creditors 
<)aght  to  have  chosen  other  assignees  ;  for  if  this  deed  be 
confessed  by  the  trustee5  to  be  fraudulent,  the  evidence  of 
tue  declarations  of  trustees  is  conclusive  against  the  ce$iui 
fiK<rtti/<^  and  the  creditors  who  sue  through  them  are 
Iwond  by  their  acts.  In  Bauerman  v.  Radenim^  I  was 
Qonsuited  upon  that  ground ;  and  it  made  a  great  difierence 
10  the  argument,  whether  it  is  only  evidence  to  be  rebutted 
^1  other  evidence,  or  conclusive  evidence.^* 

[U  Ulanc,  J.  '*  Of  what  are  the  confessions  or 
acU  of  trustees  conclusive?*'] 

*  7  Term  Rep.  663. 
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1805.  GiBBs.    ''  That  riicy  arc  parties  to  the  fraud,  that  they 

TAvrBNDEK  ^^^  parties  also  to  the  fraudulent  deed,  and  shall  not  set  it 

fai,  up  as  the  means  of  fonnding  any  claim  upon  it." 
9uTo£«.  WooD^  on  the  $ame  side.  ''  In  order  to  make  an  act  of 
bankruptcy  there  must  be  a,  fraudulent  conveyance^  to  the 
inlent  that  the  debt  of  ihe  creditor  may  be  delayed.  There 
must  therefore  be  a  complete  ffaodnlent  grant ;  and  to 
make  the  grant  completie^it  is  necessary  that  it  shonid  not 
only  be  executed -by  the  grantors,  but  that  it  should  also 
h^  accepted  hj  the  trustees.'^ 

[Lord  Ellenbohough^C.  J.  **  Is  it  not  complete  if 
four  trustees  ont  of  fi?e  accept  it  ?''] 

Wood*    "It  does  not  so  appear  upon  the  evidence." 

[GRosift,  J.    '^  Did  not  the  four  trustees  sign  the  deed  V] 

[LoBD  Ellsnborough,  C.J.  ''They  accepted  the 
trust  for  all  the  uses  which  they  can  make  of  it ;  and  one 
of  those  uses  is  to  make  the  parties  bankrupt/'] 

Wood.  *'  Is  it  competent  for  men  to  insist  that  this 
is  9l  fraudulent  conveyance  to  which  they  are  parties  r" 

[Lord  Ellekborouoh,  6.  J.  "  Is  there  any  case  to 
iH&p  any  bat  a  petitioning  creditor  ?"'J 

Wood.  '*  There  are  no  cases  directly  decisive  of  that 
point,  but  I  submit  that  a  party  to  a  deed  cannot  insist 
upon  its  being  fraudulent  when  he  assents  to  it  by  sub-' 
mitting  himself  to  be  made  a  trustee  under  it?'* 

[La^yrencb^  J.  *'  How  is  it  so  when  be  contends 
that  the  deed  itself  is  an  act  of  bankruptcy  ?"] 

Lord  ELLfeHBOROuoH,  C.  J.'  *'  We  will  consider  6rst, 
the  objection  as  to  Tappenden  ;  had  he  beea  a  party  to  the 
ieed  he  could  not  have  availed  himself  of  it  to  be  a  peti- 
tioning creditor,*  because  he  could  not  say  that  be  was 
prejudiced  by  a  deed  to  which  he  was  a  party  and  gavehis 
dssent.  Bai  Tappenden  is  clear  of  that  objection,  because 
he  never  executed  the  deed  nor  assented  to  it.  Then  it  is 
said,  however,  that  the  objection  does  apply  to  i\\e  other 
assignees,  and  that  they  being  parties  to  a  fraudulent  pro- 

*  2  Bawfnrd  y.  Barony  2  Term  Rep.  594, 


In  the  Forty-Fourth  Year  of  George  III.  3Q 


cmementofaQ  aciofbankriiptcy^  shall  not  be  even  the       i803. 

hitrMmrnii  of  carrying  it  into  effect.    Bat  there  i»  no  case 

hitherto  which  has  gone  the  length  of  saying  that  a  ere*       4^  en. 

ditoT,  who  has  been  a  party  tathe  instrument  on  which  the     j^y^^u^ 

actof  bankruptcy  is  founded^  shall  not  be  an  assignee  to 

sae  for  the  general  benefitof  the  creditors;  and  it  most 

he  observed  also,  that  the  assignees  come  in  by  the  elec- 

tion  of  the  other  creditors,  and  need  not  necessarily  be 

creditors  themselves.     How  shall   they  then   be  disabled 

from  soing  in  that  character,  because   tliey   have  been 

parties  to  this  transaction,  which  I  do  not  consider  as  a 

fnuid,  because  they  might  have  acted  upon  the  deed  as  a 

cooreyaDce  to  them,  and  undertaken  the  trusts,  or  have 

considered  it  as  an  act  of  bankruptcy,  which  they  do  here. 

Bui  as  to  the  bankrupts,  their  purpose  of  fraud  in  law  waa 

complete  ;  they  intended  to  part  with  their  property,  and 

Ihey  effected  it  as  far  as  they  could,  and  but-for  the  act  of 

the  creditors,  would  have  done  that  which  would  have  ren« 

dered  them  unable  to  carry  on  their  business,  and   would 

hire  delayed  the  payment  of  the  debts  of  those  who  did 

notcojiir  in  under  the  deed.     It  only  rem<nins  to  consider 

the  personal  objection  to  the  trustees  suing  in  this  action  ; 

hot  there  are  no  cases  which  go  to  support  that  objection, 

and  there  would  be  great  inconvenience  if  persons    who 

are  elected  assignees,  and  with  whose  private  transactions 

the  creditors  are  not  acquainted,  should  be  prevented  from 

soiugfor  the  benefit  of  those  creditors   on  account  of 

some  personal  act  of  their  own.     It  seems  to  me,  there 

is  neither  justice,  nor  reason,   nor  policy,  in   determining 

tiiat such  a  perso/m/  objection  should  be   available  to  the 

defendants." 

6hose,J.  was  of  opinion,  that  the  act  of  bankruptcy 
was  complete  by  the  signing  of  the  deed  by  the  bankrupts; 
and  that  when  the  statutes  concerning  bankruptcy  thereby 
hegan  to  operate  against  them,  the  personal  objection 
which  bad  been  taken  to  the  asi^ignees  could  not  prevent 
those  statutes  from  taking  effect,  so  as  to  deprive  the  cre- 
ditors of  the  benefit  which  they  would  otherwise  have 
under  the  commission. 
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1801.  Lawrence,  J.     "The  argument  for  the  defendants 

'  has  ^one  a  great  deal  upon  confounding  the  case  of  a  pe- 

^*^aL^^  titioning  ci'editor  with  that  of  an  assignee.     The   former 


Vt'i's't/t 


indeed  cannot  be  made  the  instrument  of  suing  out  a 
commission  where  he  has  been  a  party  to  the  deed  which 
constitutes  the  act  of  bankruptcy  ;  but  the  same  objection 
does  not  hold  good  with  respect  to  the  latter,  and  there  is 
no  question  but  that  the  action  could  have  been  supported 
if  any  other  persons  than  the  assignees  bad  been  parties  to 
the  deed,  which  was  clearly  an  act  of  bankruptcy.  For 
Tappenden  was  entitled  to  apply  to  the  Chancellor  by  pe- 
tition, in  order  to  have  the  effect  of  the  commission,  and 
have  the  property  conveyed  to  the  assignees  for  the  benefit 
of  the  creditors,  for  be  never  assented  to  the  deed,whicli 
alone  could  have  barred  him  from  petitioning  in  order  to 
take  out  a  commission .  And  the  goodness  of  a  commission 
does  not  depend  on  the  choice  of  the  assignees,  but  upon 
the  act  of  bankruptcy  and  the  petitioning  creditor's  debt, 
which  are  in  this  case  both  sufBcient  to  support  it." 

Le Blanc,  J.  "Two  objections  have  been  made  in 
this  case.  First,  that  there  is  no  act  of  bankruptcy,  ^' 
cause  the  deed,  at  the  time  it  was  executed,  was  agreed 
not  to  be  carried  into  effect ;  and  secondly,  if  it  be  so,  yet 
the  present  plaintiffs  cannot  set  it  up  as  an  act  of  bank- 
ruptcy. But  I  think  the  act  of  bankruptcy  vfR^compUlc, 
notwithstanding  that  circumstance,  because  there  was  a 
fraudulent  conveyance,  in  which  di  fraud  in  law  upon  tbe 
creditor^  was  intended  by  the  bankrupt,  and  it  only  de- 
pended upon  the  creditors,  and  not  the  bankrupts,  whether 
they  would  give  effect  to  it.  But  as  far  as  concerned  the 
bankrupts,  they  could  not  have  prevented  it  from  taking 
full  effect,  and  therefore  with  respect  to  them  it  was  a 
complete  net  of  bankruptcy.  If  the  objection  which  ap- 
plies to  a  petitioning  creditor  should  be  carried  so  far  as 
to  prevent  the  persons  who  have  signed  a  deed  of  trustor 
letter  of  license  from  being  made  assignees,  it  would  be 
a  very  easy  thing  for  a  bankrupt  to  prevent  any  others 
frorti  being  chosen  assignees  if  a  majority  of  his  creditors 
in  number  and  value  had  come  in  ujader  the  assignoi^*^^ ' 
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aodtheo  although  a  commission  should  be  sued  out   by  iBoi. 

tbe  oUier  creditorsj  they  would  never  have  the  benefit  fj^TrKvoiyt 

of  it."  ♦  «'. 

Urd  £i.LBNBoaov6H,  C.  J.    ''  It  really  brings  the  bvaomu. 
quauoo  to  this,  that  the  commission  shall  be  good  or  bad 
acconiiiig  to  tbe  choice  of  the  assignees." 

BOLS  TO  BNTBR  A  NOVSUIT    DISCHARGED. 


Leicestkb  versus  Rose. — Tliunday,  Novw  24. 
4  CREDITOR  signs  a  deed  to  give  hit  tkbtor  time  fur  paymeni  I-etter  of  li. 
<ftheEkole  of  Mi  debiy  upen  having  security  for  part^  and  se*  JJ^^J  jgcuriij 
fcrd  ether  creditors  art  thereby  induced  io  sign  the  deed  ;  bul  to  creditor, 
at  the  same  time  he  secretly  obtains  the  security  of  a  third  per-  ^^  ^°*  ' 
Ma/or  so  much  as  stands  in  the  trust  deed  on  the  personal  se-- 
otfihf  of  the  debtor  alone  :  Heldy  that  this  is  a  fraud  upon  the 
other  creditors^  end  the  additional  security  is  void. 
StwAk.    The  case  of  Feist  v.  Randall!^  can  only  be  supported  on 
the  ground  that  ho  fraud  was  understood  to  have  been  effected 
OS  tbe  er^tors. 

•pHIS  was  an  action  in  assumpsit  upon  a  special  agree-    Lucmti* 

nent.  Nothing  turned  upon  the  form  of  the  action,  iiQ%£. 
but  the  substance  of  the  declaration  was  shortly  as  follows  ; 
A  certain  deed  of  trust  had  been  prepared,  dated  tbe  jth  of 
August,  1801,  whereby,  after  reciting  that  tV,  Thompioi^ 
aod  £.  Leadbeater^  being  unable  to  pay  all  their  creditors 
the  whole  of  their  debts,  had  proposed  to  pay  them  b^  in- 
stalments, that  is  to  say,  one-eighth  in  one  monll\,  one* 
eighth  b  three  months,one-eighth  in  six  months^one-^ighth 
in  l2months,two-eighthsin  18  months,  and  the  remaining 
two-eighths  in  two  years  ;  it  was  therefore  agreed  that  the 
1st,  2d,  dd,  and  4th  instalments  should  be  secured  by  the 
promissory  notes  of  jTAohisoa  and  Leadbealcr,  one  moiety 
thereof  to  be  made  payable  to  and  be  endorsed  by  Messrs.-^ 
aodSkar,  And  the  other  moiety  to  Messrs.  J3.  f*.  and  Co. 
&oie houses  having  agreed  to  become  security,  and  the 
two  last  instalments  by  the  promissory  notes  of  Thon^ifeon 
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aftd  Isaiheater  only.  That  at  the  iimeof  the  making  of  the 

Xiioi^tTtB  agieement  afr^r-meotioncd,  ThompM^n  and  Leadhcater 
Euttk  ^^^  iqdebted  to  the  plaintiff  i»  1 76  jl.  and  by  an  agreement 
on  the  3d  of  September^  ]801>  reciting  th^  tru^t  deed^ 
&c.  and  that  the  plaintiff  having  be^n  fipplied  to  to  exe- 
cute it,  had  refused,  conceiving  they  had  a  Hcurify  ;  the 
defendant,  in  order  to  induce  the  plaintiff  to  sign  the 
trust  deed,  undertook  and  promised  that  he  would  within 
six  weeks  give  sufficient  security,  to  the  satisfaction  of 
the  plaintiff,  lo  secure  the  latter  instalments  agreed  in 
the  indenture  to  be  paid  by  tlie  notes  of  Thompson  and 
Lcadbcater  only.  That  the  plaintiff,  relying  upon  this 
promise,  executed  the  trust  deed  accordingly  ;  and  the 
breach  wa3,  that  the  defendant  did  not  within  six  weeks 
give^  nor  yet  had  procured,  to  the  satisfaction  of  the 
•plaintiff,  or  in  any  other  manner,  security  for  the  two  last 
'  instalments,  oreither  of  them. 

This  cause  was  tried  before  Lord  Ellrn  borouoHji  C.  J. 
at  the  sittings  for  London  after  the  last  term,  when  the 
'  plaintiff  proved  his  case.  J.  Thompson  proved,  that  h^ 
applied  to  the  plaintiff  to  sign  the  deed  of  composiliam, 
which  he  refused  unless  he  could  get  the  two  other  instal- 
ments secured  al^o.  The  other  creditors  would  not  sis$n 
until  he  did.  Afterwards  he  signed^  and  then  three  other 
lipuses  at  Livei^pooil,  who  had  refused  to  i|iga  unless  he  did, 
signed  the  deed.  When  the  iniitalment  became  due  for 
which  Rose,  the  defendant,  had  agreed  to  procure  secu* 
rity,  the  note  of  Thompson  and  LeadbeaUr  was  not  paid, 
and  .Rose  refused  to  take  it  up  or  give  security.  Upon 
these  facts  his  lordship  directed  a  nonsuit,  on  the  ground 
of  fraud  being  practised  upon  the  creditors,  and  leave 
was  given  to  move  to  set  it  aside  and  enter  a  verdict. 

Accordingly  a  rule  to  shew  cause    was   obtained  bj 
^RSKiNRon  the  10th  Nov.  who  cited  Feist  v.  Rpndali*  , 
to  shew  that  when  the  collateral  security  leaves  the  iosol*  , 

Tent  in  the  same  condition,  the  case  does  not  come  withia 

i 
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fterde  adopted  in  Cockthoii  t.  Bennet,*  and  the  other 
cittsfdied  npon  by  the  defendant. 

GiHBow,  GiBBs,  and  LAWEs,/©r  thr  defendant.  ''The 
case  is  shortly  this.     Thompson  and  Leadbeater  enter  into 
an  agreement  with  their  creditors  that  their   debts  shall 
bepiidby  six  instalments :  The  four  first  are  to  be  seonred 
bj  certain  bouses  in  trade^  who  are    to  be  supplied  with 
tbe foods  by  T.  and  L.  but  with  respect  to  the  two  last 
iostabents,  the  body  of  the  creditors  are  to  be  contented 
with  the  single    security   of  the  debtors.    The  plaintiff 
iesiies  to  get  more  ;  he  says  all  applications  to  him  will 
le  fain  auless  they  give  him  other  security  ;  which  he 
obtaiofl.    This  case  therefore  goes  beyond  all  other  cases ; 
for  tbey  proceed  upon  the  ground,  that  other  creditors 
«oaldproia6fy  be  induced  to  sign  on   the   faith  of  the 
aignatore  of  the  ]>arty  obtaining  the  additional   security. 
Here  it  is  not  left  to  conjecture,  but  it  is  expressly  stated 
that  the  other  creditors  could  not  be  induced  to  sign  with** 
^  the  plaintiff  agreed.    This  was  held  out  as  an  in- 
dficeoieot  to  him  to  do.  so*  and  in  consequence  of  his 
(Uceisier*s)    signature    the   other    hooses  inmiediately 
signed  the  deed.    There  is  no  sense  in   the  distinction 
attempted  to  be  raised,  that  the  funds  are  to  come  out  of 
olhcf  hands,  and  that  therefore  the  situation  of  the  in* 
solvent  is  no  worse  ;  for  in  almost  all  cases  of  insolvency 
the  foods  are  made  up  out  of  the  benevolence  of  the 
iQaolfeat's  friends.    The  true  principle  is,  that  a  greater 
advantage  shaS  not  be  obtained  by  one  creditor  than  by 
Mother.    When  any  person  has  been  induced  to  enter 
iQto  an  agreement  as  security  for  another,  and  the  repre- 
sentations made  to  him  are  false,  the  agreement  is  void, 
Jackion  v.  Duchaire.f    If  in  h  case  of  this  kind  one  man 
gets  more  than  the  others,  it  is  afraud  upon  them;    for, 
had  they  known  it,  they  would  have  become   competi- 
tors with  him  in  endeavouring  to  obtain 'that  additional 
*curity.    AH  the  other  creditors  suppose  that  the  bank- 
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IKS.       nipt  has  exhausted  all  his  funds  for  thdr  beiiefit»  and  has 
procured  as  ipiich  as  be  cao  to  pay  them  with. 

[Lord  Ellen BOBOUGH,  C.  J.  "  It  is  admitted  by  the 
plaintiiT,  that  if  a  further  sum  was  to  be  obtained  it 
would  be  bad  \  but  this  is  only  to  give  a  beHcr  ucutUjf  foe 
the  same  sum.*'] 

'*  This  is  sornelhiug  which  the  banlcrupt  €oM  get  9i 
the  lime  in  order  to  pay  his  creditors,  or  secure  to  them 
the  payment  of  their  debts,  and   to  which  all  the  cre- 
ditors are  alike  entitled.    The  fallacy  of  tlie  distinction 
now  made  is,  that  it  looks  only  to  the  state  of  the  insol* 
Tent*s  affairs  after  the  agreement  is  fully  performed^  and 
supposes  that  it  will  be  performed  ;  and  then  all  the  cre- 
ditors being  paid,  none  would  be  injured.     But  at  the  Ikne 
of  making  the  agreement  thesituation  of  the  creditors  is 
diflerent.    They  expect  to  have  the  whole  of  their  money, 
tdey  agree  to  give  time  and  take  seeurity  for  the  pajroient 
of  part  of  it,  and  then  one  is  placed  iu  a   better  situation 
than  the  rest  by  having  security  for  the  whole.    Eyeo   in 
Feist  V.  Rindnlt^  the  principie4hat  one  creditor  abonld 
not  be  put  in  a  better  situation  than  another  is  clearly  ad* 
initted,  but  that  is  very  distinguishable  from  the  present 
case;   for  the  court  was  of- opinion  upon  the  fiicts  of 
that  case,  that  there  was  no  fraud  ;  but  here  a  fraud  upon 
the  creditors  is  expressly  stated.     For  it  cannot  be  doubted 
that  those  fx\\o  refused  to  sign  the  deed  until  the  plaintiff 
signed,  apparently  upon  equal  terms  with  them,  would  stiU 
i)ave  refused  to  sign  if  they  bad  found  that  he  obtained 
better  terms.f 
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iSoraeiHusion  washer^  made  toalettemrhicllhad  baeii  read» 
but  was  not  srtout  in  his  lordship'^  report,  from  which  it  waa 
inferred  that  the  plaintiff  had  considered  himself  a?  ddading  tfaa 
other  creditors.  In  this  letter  he  spoke  of  relyi^ig  upon  tbe 
defendiint's  honour,  whicb,  it  was  argued,  implied  «  dMra  for 
MCercy. 
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fa  Smitk  ▼.  Bromley*  Lord  Maosfield,  C.  J.  te\kd       wix 
mtxh  upon  the  gfonnd  of  oppression  upon  the  frteadsof  i^aj^ij^,^ 
^  buikmpt  or  faia  family^  b»  well  as  the  fraud  on  the 
citditon^  and  said^  U  was  taking  an  unfair  advantage  of 
fe  friends* 

EtSKiNS  and  Wood,  cojctrii.  *'  This  case  is  clearlj 
vitUnthfr^caae  of  Feise  ▼.  Rnndal/f  and  dijfers  from 
Amt  which  have  been  cited  ih  principle*  The  groand 
vpoQ  which  they  went  is,  that  in  this  sort  of  agreementt, 
tttlie  creditors  do  not  insist  upon  the  utmost  rigour  of 
^\a,  hot  are  disposed  to  take  less  than  their  just  de* 
>ttod%  a  person  who  comes  into  such  an  agreement 
ifcsflBot  recover  apon  a  subsequent  agreement  for  a 
gKilersQai»l)ecau8ethe  first  being  for  the  benefit  of  the 
mlventy  of  which  the  foundation  is,  that  he  shall  be  de- 
livered from  the  rigour  of  having  the  whole  demand  ex- 
acted by  his  creditors,  the  insisting  upon  more  is  a  fraud 
on  the  creditors,  and  a  contravention  of  that  agreement* 
But  that  it  not  the  case  here,  and  Smith  v.  Bromley%  does 
ootfaS  within  the  same  class  of  cases.  But  where  this 
question  has  come  directly  before  the  court,  that  bat 
been  the  principle  laid  down  and  adhered  to  by  Lord 
Keoyoo  at  all  times*  Sumner  v.  BradyS  does  not  affect 
this  case.-^Her<e  it  must  be  observed,  there  was  no  actu- 
al meeting  of  the  creditors  to  release  the  insolvent,  upon 
these  terms,  and  if  there  is  not,  each  man  may  make  a 
distinct  contract  for  himself. 

[Lord  Ellbnborough,  C.  J.  "  That  is  supposing  he 
iocs  not  thereby  induceother  persons  to  sign."] 

"  Hon  ennital,  that  Rae  enteredintothe  agreement  in 
consequence  of  any  communication  with  the  insolvent, 
ud  if  a  third  person  voluntarily  give  a  security  without 
the  request  or  coneurrence  of  the  insolvent,  there  would 
l)e]io  obligation  upon  him  to  pay." 

[Trb  Court.  *'  Would  not  the  friend  Rose  have  bad  an 
•ctioQ  afterwards  against  the  insolvent  for  money  paid  ^"] 
—      I  J         .  _ .         ' —  ■       ■  -    ■   ■        ... 

•Diwgt670,«.        +  ti  T.  it«y.  146.        I  Dougl.    670,  n. 
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^^^'  ''Then  still  the  debtor  is  in  a  better  situation  ;  for  be  b 

l.sicfctTtB  not  to  be  called  upon  for  immediute  payment ;  heisdeiU 
TeredfVom  the  severity  of  the  creditor,  and  pnt  npoD  tbt 
clemency  of  his  friends  ;  and  the  agreement  is  performed. 
But  it  would  be  extremely  hard  to  say  that  every  creditor 
must  sive  up  as  much  of  his  debt  as  another,  in  all  cases, 
in  order  to  put  the  benevolence  of  all  opoa  the  same 
level  ;  for  that  which  would  be  only  prudently  generoos 
in  one,  would  be  wrong  in  another.  Here  the<  plaintiff 
bas  a  better  right  to  security  than  others,  for  berefiisei 
to  sign  because  be  conceives  he  has  a  collateral  secorilr. 
Here  wasnoro'i^fr^  with  the  rest  of  the  creditors  wheo 
the  deed  was  signed  ;  and  in  CockihoU  v.  Bennett,  Lord 
Kenyon,  C.J.  dwelt  a  great  deal  upon  the  fraud  by  varj* 
ing  from  the  agreement  which  was  made  iu  c^Acerl  with 
the  rest  of  the  creditors." 

Lawrence,  J.  *'  Does  it  appear  in  that  case  to  be 
any  thing  more  than  implied,  from  all  the  creditors  sign* 
)ng  the  same  instrument :'' 

Lord  Ellkmborough,  C.  J.  ''Is  not  tb«fc  the  effect  of 
all  these  agreements  i  Hie  deed  is  signed  upon  the  tacit 
general  consent  of  all.  Rei  ipsa  loquitur.  The  act  of 
signing  the  trust  deed  implies  as  much  as  a  generai 
meeting  for  the  purpose.  I  was  in  Cocktkott  r.  Bcnnciit 
and  it  was  no  fact  in  the  case,  that  there  was  an  actual 
assembly  of  the  creditors.  Lord  Kenyoa  assumed  it  as  s 
probable  or  apparent  thing  in  the  nature  of  all  these 
cases. — I  own  this  is  a  case  on  which,  from  the  firs 
statement  of  it,  to  the  present  time,  1  never  entertaiaed 
one  particle  pf  doubt.  The  question  is,  whether  an  agree* 
Dienc  by  which  ope  creditor  is  to  obtain  for  bis  debt  a 
better  security  than  another,  when  he  has  entered  iotoao 
agreement  with  the  rest  of  the  creditors,  importing  ho 
equality  for  all,  is  to  be  considered  as  valid  in  law  f  Now 
as  the  debt  was  not  to  be  paid  in  monies  numbered  at  the 
time,  but  by  instalments,  it  made  an  essential  differeocei 
whether  it  was  to  rest  on  the  security  of  tlie  insolveot 
alone,  or  of  some  other  person  ;  and  that  difference  app^« 
reutly  is  between  payment  and  non-paym^t*    lo  ^^ 
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T.  SmMI  it  b  stated  that  there  was  no  fraucl,  and  ire       itos. 
most  therefore  take  it  so.     But  is  there  no  fraud  effected   i,r,c«m-h 
kcre?    Is  there  no  actual  purpose  of  fraud  ?    The  plain-       J^'^* 
tiff  is  told  at  the  lime^  that  the  creditors  will  not  sign 
QDWishedoes  ;  and  he  uses  it  as  a  means  of  enforcing 
{rom  theiosolvent'ii  friends  another  security*  and  then  he 
ligis  this  deed,  purporting  that  he  has  no  other  security, 
(be  other  creditors  at  the  same  time  signing  in   full  tim- 
flidt^t  and  supp<?9ing  that  all  are  alike.     In  many  of  the 
cases,  suci)  as  Jackson  v.  Duckairey   there  was   more  ob- 
tuned  from  the  debtor;  but  that  seems  an   immaterial 
distinction,  for  the  court  always    went  on  the  ground  of 
firaod  upon    the  rest  of  the   creditors,  who   relied  on  a 
motBaiityin  the  agreement.     Lord  Kenj'on   said    there 
(hat  'not   even  the   feelmgs  of  the  friends  should  be 
wrought  upon/     I  am  quite  satisfied  that  he  whose  mind. 
abounding  with  all  legal  knowledge,  was  yet  particularly 
well  informed  on  this  subject,  would  have  decided  this 
case  shortly;  and   I  am  quite   sure  we  should  not  have 
bad  the  benefit  of  hearing  this   argued  at    the  length  at 
which  it^has  been  discussed.     Feiu  v.  Randall  was  de- 
cidcdonly  on  motion  ;  and,  therefore,  ought  not  to  over- 
turn the  principles  which  were  before  relied  on  in  the 
other  cases.     I  do  not  go  on   the  gronnd  of  acting  on 
tbe  compassion  of  friends,  because  I  do  not  know,  in  that 
^^,  how  far  I  may  go,  since  it  is  difficult  to   say  what 
Ror  is  not  obtained  in  that  manaer,  when  any  security  it 
obtained  from  the  friends.     Bromley  v.  Smith  was  de- 
cided opon  the  ground  that  the  plaintifF  ought  to  have' 
done  that  without  any  pecuniary  indncetnent,  which  he 
Tefnsed  to  do,  unless  security  was  given   for   his  debt. 
JJotthis  isaf'-aud  upon  the  rest  of  the  creditors." 

Grose,  J.  *' The  question  is,  whether  any  fraud  was 
forked  upon  the  creditors?  Now  what  was  the  agree- 
ment between  the  whole  of  the  creditors  ?  They  agreed 
^  take  their  debts  by  instalments,  and  the  two  last  in* 
^taeatft  were  to  be  secured  by  the  promissory  noles^ef 
the  insolvents  ;  and  if  by  holding  out,  the  plaintiff  gets 
^i^tferifCtfrtVy^  this  I  think  is  a  fraud   upon  the  rest 
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1803.       ef  the  creditors,  because  tbej  woald  not  probably  have 
^  ^ —       consented  to  the  agreement  without  being  in  the  same 


situation.  Indeed,  was  it  erer  intended  by  the  agree- ' 
^'**  mentthat  be  should  have  been  in  a  better  situation  than 
the  rest  of  the  creditors  i  No—for  they  say  that  they 
will  not  sign  unless  he  has  signed ;  that  is,  they  will 
not  sign  without  being  in  as  good  a  situation  as  be.  Few 
▼•  Randal  went  off  merely  upon  the  first  motion  for  a 
new  trial,  and  Lord  Kenyon  in  that  case  did  not  conceive 
that  there  was  any  fraud ;  but  in  this  case  there  clearly  is 
iraud  ;  and  therefore  the  plaintiff  ought  not  to  recover." 

Lawrsncb,  J.  made  some  observations  on  the  facts 
of  the  case,  i^nd  said,  ''  U  is  clear  that  several  of  the 
creditors  would  not  have  signed  without  the  plaintiff  had 
signed.  In  Jackson  v.  Lomat,'*  Bvllbr,  J.  lays  down  as 
a  rule,  that '  a  secret  agreement  made  between  the  insoU 
Tent  and  son^e  of  the  creditors,  in  order  to  induce  the  re^t 
of  the  creditors  to  come  into  the  composition,  is  void.' 
Is  not  that  exactly  this  case  i  On  the  authority  pf  ^ht^t 
case,  the  trust  deed  might  be  considered!  a^  aq  agree- 
ment tliat  he  (the  plaintiff)  would  come  in  pas;i  pattfn 
with  the  rest  of  the  creditors,  and  this  agreement  wit(i 
the  defendant  is  a  secret  agreement  to  be  put  in  a  bette;r 
situation  than  they  were  ;  which  is  void  for  the  fraud.** 

Le  Blanc,  J.  ''It  is  admitted,  that  if  there  is  a  frau^ 
upon  the  creditors  in  this  case,  the  agreement  is  void  ; 
and  the  contest  has  been  merely,  whether  this  is  a  fraui^ 
it  not  being  an  agreement  to  obtain  more  money  than 
the  other  creditors,  but  only  to  obtain  security  to  be  paid 
the  same  sum,wbea  the  other  creditors  have  not  a  security* 
There  is  a  fallacy  in  stating  that  as  the  criterion  of  fraud. 
It  is  just  Uie  same  whether  he  (the  plaintiff)  is  to  receive 
more  money,  or  whether  he  is  to  receive  that  which  he 
thinks  likely  to  produce  more  money  in  the  end.  This 
agreement  is  not  strictly  a  deed  of  composition,  because 
the  party  is  to  pay  all  the  money  due ;  it  is  rather  a  letter 
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of  licence,  and  the  terms  of  it  are,  that  the  debtor  sliall  ^^^' 
giresecnrity  for  part  only  of  the  money  ;  but  still  the  LcfcsiTra 
same  priocipie  applies,  as  if  it  were  adeed  of  composition. 
ItisDOt  material  whether  the  creditors  signed  all  at  the 
same  rime,  at  ageneral  meeting,  or  whether  the  deed  was 
carried  rooad  to  each,  to  be  signed  separately  ;  for  they 
sario  either  case,  in  substance  this;  "  that  tliey  will 
not  sign,  nnless  all  the  creditors  agree  to  do  the  same/' 
There  appears  to  me,  therefore,  no  difference  between 
tliUand  the  other  cases,  in  which,  more  money  was  ob- 
tained of  the  debtor. — If  these  terms  are  not  complied 
with,  it  b  equally  within  the  principles  laid  down,  equally 
a  fraod  on  the  reit  of  the  creditors. 

This  certainly  clashes  with  the  opinion  delivered  in 
Feisc  J,  Randall,  but  if  that  case  had  been  presented  to 
the  court  with  the  circumstances  of  fraud  which  hare 
appeared  here,  the  opinion  of  the  court  would  have  beca 
Tcry  different.  Posteato  the  defendant, 


The  King  versus  Buckle. — Saturday,  Nov.  20. 


THE  ad  of  selling  a  single  piece  ofplaie  exceeding  Jix}e  pennjf^  Selling  p1ai« 
^ighisydoesnot constitute atraderwUhintheStaLSl  Geo.2.  s^'^sfGrlV. 
c  3.  f .  6.  f o  ai  to  subject  the  parttf  to  a  penalty  for  not  taking  c.  3.     « 
cut  a  licence. 

npHIS  was  a  case  reserved  upon    an  appeal  to  the    Tm  Kih^ 
^  quarter  sessions  at  Peterborough,   for  the  opinion  of     js^^, 
this  court,  on  the  following  conviction  before  twojusticcs. 
fiy  and  IJberty    of  Peterborough    in  the   County  of 
Northampton,  to  wit,  S^c.* 

—Barker,  supervisor  of  ea^cise,  as  well  for  his  majesty  as 
himself,  exhibited  before  \V.  S.  anrfF.  Vf.  two  justices,  &c. 


*  The  formal  parts  of  this  conviction,  are  omitted  at  each  placa 
where  the  d  cdera  occu  rs. 


gQ  Caus  in  9*  R.  in  Michaebna$  Tcn^, 

1003.  i^estding  near  to  the  place  where  the  offence  hereinafter 
"""~"  mentioned  was  cooimitted^  a  complaint  and  information 
venut  on  oatn,  ccc. 
BoccbB.  That  Samuel  Buckle,  after  the  fifth  day  of  July,  1759, 
|ind  before  the  day,  of  exhibiting  this  information,  ao4 
within  three  months  now  last  past,  to  wit,  on  the  23d  of 
October,  1792,  to^  wit,  vrithin,  &c.  did  presqme  to  vend 
and  sell  a  quantity  of  silver  plate,  exceeding  five  pennj'- 
weights,  in  one  separate  and  distinct  ware,  or  piece  of 
goods,  without  first  taking  out  a  licence  for  that  purpose, 
Recording  to  the  form  of  the  statutes  in  that  case  made 
and  provided,  before  he  so'  presunied  to  vend  and  sell 
such  piece  of  goods  and  ware,  contrary  to  the  form  of 
the  statutes  in  that  case  made  and  provided,  by  reason 
whereof,  and  by  force  of  the  said  statutes,  the  said 
Samuel  Buckle  hath,  for  his  said  offence,  forfeited  the 
sum  of  twenty  pounds,  of  lawful  money  of  Great  Britain. 
Whereupon,  &c.  And  afterwards  to  wit,  on,  &c,at,  8cc.  the 
said  5.  Buckle  having  been  previously  duly  summoned, 
&(;.  he,  the  said  Samuel  Buckle  appears  before  us^  &c. 
and  thereupon  the  said  Samuel  Buckle  says,  that  he  the 
aaid  Samuel  Buckle,  is  not  guilty,  &c.  whereupon  we  the 
said  justices,  do  now  here  proceec|  to  examine  into  the 
truth  of  the  said  matters  of  complaint,  &c. 

The  conviction  then  set  out  the  evidence ;  which  was, 

|hat  Buckle  had  spld  to  one  Abbott,  an  inn-keeper,  a 

•  single  tankard  for  eight  pounds,  being  the  price  set  upon 

%i  by  a  silversmith,  as  a  fair  price  between  them,  and  that 

\ip  offisred  seven  guineas  for  it  as  a  tradesman^  to  sell 

The  defendant  was  therefore  stated  to  be  convicted,  and 
the  conviction  concluded  with  an  adjudication,  that  the 
said  S.  B.  hath,  for  his  said  offence,  forfeited  the  sum  of 
sol.,  bat  we,  (the  said  justices)  do  mitigate  the  same  to  the 
sum  of  five  pounds  two  shillings  and  sixpence,  8lc. 

At  tbe^  gener^  qaavter  sessions  held  at  Peterboroiigbf 
onthe  12th  dayof  January^lSOS.  Before,  &c.  Samuel 
Buckle  entered  his  appeal  against,  the  abov^  QonvictioO/ 
and  the  same   was  afi^edj  subject  to  the  ojpioion  o( 
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tbecoortof  King's  Bench,  on  the  Tollowing  quedion  ;       tws. 
VVkclber  the  selling   one  single  article  of  silver  plate    .fJJ^Tcfw* 
above  the  weight  of  five  pennyweights^  and  under  the        vcrsut 
weight  of   thirty  ounces,  constituted  a  trader,   within     ^^*^*^** 
the  n»eaning  of  the  statute  of  the   31  Geo.  t.  c.  32.  $  6« 
soasto  subject  the  party  to  a  penalty  Cor  not  taking  out  a 
Bcence. 

This  case  was  to  have  been  argued  by  Wood,  for  the 
prosecution,  and  Reader  and  B.  Hart,  for  the  defeo<- 

dant; 

BtT  tflE  COURT,  mthdut  nrgument,  quashed  the  con* 
vicfioo,  on  tb«  ground,  that  the  selling  of  a  single  article 
did  oot  constitute  any  person  a  trader,  within  the  act*. 


The  Kino  versus  the  Inhabitants  of  Kino*s  VyoS^ 


dPAUPER  hiredforajfearatthextagesoji^s.^  and  two  pounds  j^anper.   Ser* 
^KoolyifMhebehaees'TceUj  is  dismissed  by  her  master  at  the  \^'  DUtolu- 
end  of  eight  months^  on  a  dispute  arising  between  them  ;  she  i^^^t 
^niies  to  a  magisiraie^  ttho  upon  hearing  the  mattery  orders  | 

that  the  master  shall  tsike  her  into  his  service  againy  or  pag 
^rayewf^B  wages;  the  servant  consents  to  return  ;  the 
meOer  refuses  to  take  her^  and  pays  the  wages  for  the  ^ar^ 
^houi  the  wooL  Sfte  afterwards  applies  to  be  hired  to  other 
fertons  within  the  ^ar  :  heldy  this  is  a  dissolution  of '  the 
loniracty  within  the  gear  ^  and  the  servant  gains  no  settiemesd 
under  it. 

THIS  was  a  case  upon  an  appeal  at  the  geneiTal  quarter    Tbe  Kir* 

sessions,  in  and  for  the  county  of  Hereford,  on  the  ,  .^f^^^t 
ulh  day  of  July>  43  Geo.  3, 1800,  against  an  order  by  Kmo'i  Prow, 
two  justices,  for  the  removal  of  AKet  ffheale,     single 
^«nan,from  the  parish  of  Weobly  to  the  parish  of  King's 
I^jK>atn  that  county. 


*  Ex  relatione,    B.  Hart. 
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1803,  The  case  stated,  that  the  pauper  was  hired  to  M.  Davits 

The  Kivo    ^^  King's  Pyon,  to  serve  him  from  Old  May*day,  1800,  to 
lertut       OidMay-day  following,  at  the  wages  of  forty-five  shillings^ 
KrKc'f  *Pf  oti,  ^^^f  'f  she  behaved   well,  two  pounds  of  wool  ;  that  slic 
jerved  him  until  the  Saturday  after  Christmas-day,  being 
aboBt  eight.months,  at  the  end  of*  which  time  a   dispute 
happened  with  h6r  master,  about  some  stockings  which 
had  been  burnt,  and  he  dismissed  her  from  his  service. 
'    That  she  applied  to  a  magistrate  for  the  county^   Mr, 
ITrotighton  ;  and  when  she  appeared  before  him,  she  was 
charged  by  the  master,  with  having  neglected  his  feedings 
pigs,  by  not  giving  them  water  ;  which  she  denied^and  also 
respecting  the  burning  his  stockings :  that  she  was  desicous 
of  continuing  in  his  service,  but  her  master  refused  ;  and 
the  said  magistrate  ordered  that  her  said  master  should 
take  her  back  into  his  service,  or  pay  her  the  v^olc  of  her 
wages.    He  refused  to  take  her  again,  and  paid  her  the 
whole  of  the  money,  but  not  the  wool.    That  the  pauper, 
from  the  time  she  received  her  wages,  offered  herself  as  a 
servant,  soon  after,  to  several  persons.    On cross-e«anii- 
nation,  the  pauper  admitted  she  had  worn  her  mistress's 
stockings  once  or  twice  when  she  was  wet,  but  that  no 
cliarge  was  made  against  her  on^  that  account  before  the 
magistrate.    The  same  magistrate  who  made  this  order  of 
adjudication,  joined  in  the  order  of  removal.    The  Court 
adjudged,   that  the  pauper's  said  master,  by  paying  her 
wages,  though  he  did  not  receive  her    again,  dispensed 
with  the  remainder  of  her  service,  and  therefore  confirmed 
the  order  of  removal. 

Williams,  Serj.  and  Clwz,  in  support  of  the  order 
of  removal.  "This  was  not  a  dissolution  of  the  contract 
between  the  master  and  the  servant,  but  only  a  dispensa- 
tion of  the  service  for  a  part  of  the  time.  A  contract 
between  two  persons  cannot  be  dissolved  by  the  act  of 
one  of  them  only;  both  must  consent  to  the  dissolution 
of  it,  or  else  the  contract  still  continues.  Here  it  is  stated 
inthe  case,  that  *'  the  servant  was  desirous  of  continuing 
in  her  service,"  and  therefore  it  cannot  be  presumed  that 
she  gave  her  assent  to  the  order  of  the  magistrate,  con- 
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aidenfig  it.as  a  dissolution  of  the  contract.    On  the  con-      .  ift^^3* 
tra^,  it  wa«  the  master  who  refaxed  to  take  ber  back  into    xhel^N* 
his  iervice.   haWne    before  wrongfully   dismissed    her*,  ,  ^'f""    ^ 

«^  .  ....         ,  .         ti.  .      .        lohubitants  of 

The  magistrate  should  then  have  ordered  him  to  take  ber  Kind's  Fyom* 

back.    Instead  of  which  he  made  a  wrongful  order  in  the 

alteniative.  either  that  the  master  should   receive  ber 

zpisk  into  bis  service,  or  pay  ber  the  whole  of  her  wages 

/or  the  year.     This  order  cannot  therefore  biud  the  ser- 

TSQt,  because,  although  it  was  submitted  to,  by  her,  it  was  .    ^ 

not  agreed  to.    Ashurst,  J.  in  the  case  of  the  King  v. 

SuPhiOip,  in  Birmingham*,  expressly  lays  it  down  as  a 

role,  that  **  although  an  agreement  between   the  master 

and  servant^  before  the  expiration  of  the  year  to  put  au 

eod  to  the  service,  will  defeat  the  settlement ;  yet  if  it  be 

not  a  volwUary  agreement  between  the    parties  to  put 

an  end  io  the  contract,  as  if  the  master  wrongfully  dis- 

chaiffies  the  sevrant  before  the  end  of  the  year,  that  will 

not  defeat  the  servant's  settlement,  and  then  he  proceeds  to 

ibcw,  that  in  that  case  there  was  a  wrongful  diicharge,  by 

themistiess  submitted  to,  but  not  agreed  to  by  the  servant.*' 

BuLLEB,  J.  considered  it  as  a  clear  case,  and  relied  upon 
be  payment  of  the  year's  wages,  as  shewiog  that  the 
mistress  there  was  convinced  that  she  could  not  dissolve 
the  contract  before  tlieend  of  the  year."  These  cases  are 
very  similar ;  the  chief  difference  is  only  in  the  length  of 
time  of  the  service  dispensed  with  ;  the  one  being  for 
ejghtdays,  and  the  other  for  four  months,  but  even  that 
ij  immaterial.  For  if  a  dispensation  be  allowed  for  any 
lime,  it  is  impossible  to  fix  a  limit,  and  Lord  Kenyon, 
C.J.  in  the  King  v.  East  Shefordf,  says,  "  I  wish  that 
those  who^used  such  an  argument^  namely,  that  the 
abicDceyin  one  case,  being  for  a  shorter  period  than 
another,  made  a  difference  in  the  case,  would  have  drawn 
tHc  line,  and  given  us  the  neplus  ultra." 

[Lawrence,  J.  *'lnthe  King  v.  Edit  Sheford,iht 
absence  was  at  the  beginning  of  the  year."] 


2T.Rsp.6^4.  +  4  T.  Hep.  804. 
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tw^  tVittiAMs     then    cited    ihe    King    t.    5^.  Maiy, 

TbeKivtt  Letmbeth.*  And  added^  that  seftvice  for  the  year  had 
inhuvJimti  of  ^"^^^  ^^"  required  iTith  the  same  atrictness  as  a  hiring 
Kisa't  rton.for  the  year;  because  the  master,  if  it  were  strictly  ne- 
cessary to  serve  the  whole  year,  wight  so  order  it  that  the 
servant  should  never  gain  A  settlement.  And  therefore 
ttnless  the  servant  consents  to  the  dissolution  of  the  con* 
tract,  the  settlement  does  not  fail  by  the  cessation  of  the 
service  within  the  yean 

Lord  Ellen fioHouGH, C.J.  without  hearing  the  cou^ 
ul  on  the  other  side.  **  Does  not  the  senrant  in  this  case 
acquiesce  afterwards,  by  oiFering  herself  to  another  person 
to  be  hired  i  Put  this  question-^whether  either  the  master 
or  the  servant  could,  after  what  happened,  in  this  case  hare 
compelled  the  performance  of  the  contract  within  the 
year?  If  we  were  now  to  lay  down  a  rulc>  perhaps  it 
would  be  better  not  to  admit  of  any  dispensation  with  the 
Jear*»  service,  considering,  that  under  the  words  of  tli€ 
statute,^  '*  continuing  and  abiding  in  the  same  service 
during  the  spacp  of  one  whole  year,*'  is  required  to  gain 
a  settlement.  Cases,  however,  have  occurred  too  strong 
lo  be  now  overruled,  that  actual  service  is  not  necessarti 
where  there  is  not  a  dissolution  of  the  contract  Bat 
Lord  Kenyon  has  clearly  laid  down  the  rule  on  that  head, 
tbat^  whether  it  is  a  dissolution  of  the  contract  or  not> 
depends  upon,  whether  either  party  could  afterwards  le* 
gaily  compel  the  performance  of  the  contract.  Whether 
liie  master  had  or  had  not  a  right  to  dismiss  the  servant 
on  account  of  his  misconduct,  in  this  case,  they  both 
chose  the  magistrate  as  an  arbitrator,  and  acquiesced  ia 
lis  decision  ;  the  master  paying  tke  wages  for  the  year, 
and  the  servant  applying  to  other  persons  lo  be  hired. 
The  cases  which  have  been  decided  on  this  statute  seem 
to  have  gone  upon  an  erroneous  notion^,  that  it  is  a  benefit 
to  the  pauper  to  acquire  a  settlement ;  as  if  she  might  not 
as  well  have  her  settlement  at  one  place  aa  another,  and 

•a T«rm  Rep.  255.  f  8  aad  9  WilL  3.  c  30. 
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i9  ifshe  woald  not^  in  all  ^Tents^  be  entitled  to  support,  as       tw$. 
ooe  of  the  casual  poor.    Atler  tliese  decisions  however^    TrntK™* 
Lord  Keojoo's  rule  is  the  propi^r  one,  and  we  will  not  .    «rr***    * 
ctrry  the  doctnne  any  further.  Kiho'«  Fva». 

GiosR,  J.  Lawrbnpe,  J.  and  Ls  Blanc,  J.  con^ 
eoircd  io  the  same  opinion^  and  s^id  ''  that  to  hold  this 
Dottobe  a  dissolution  of  the  contract  would  be  to  carry 
the  doctrine  of  dispensation  further  than  the  decisions  had 
Ulberto  gone.  11iat  the  circumstances  of  the  servant 
beiog  discharged,  and  applying  to  a  magistrate  after- 
wards to  settle  the  dispute  between  herself  and  master 
was  clearly  a  dissolutjoo  of  the  contract.  For  io  that  he 
muit  be  considered  as  an  arbitrator,  and  she  acquiesce^ 
iohisdeci^ioQ. 

PbPER  of  sessions  RETERSaO. 


Tkt  KitTKk-xfersui  the  lahabitants  of SunBRoos?.-** 
Samedajf^ 


J  PAUPER  setiki  at  SM  ajierwarth  hiredfor  ajfcarin  another  Pmpet. 
puith  ;  he  icrves  a  part  of  the  ^ear,  and  then  being  ta9iU<f  ScMmM. 
ajeverto  do  his  aork,his  mniterpays  him  his  whole^ear*s  vrages  Stdsant. 
end  he  quits  his  service  and  goes  to  an  hospital ;^  held^  this  is  a 
dits<^ion  of  the  contract^  and  that  no  settlement  is  gained, 

THIS  was  an  appeal  to  tlie  general  quarter  sessions^    ThcKna 

bold^n  attlK^city  of  liiiicido,  l6th  July,  against  an  iniJSbitantstf 
order  of  two  jastices  for  the  remoral  of  G.  Peacock,  and   Ss»s»s©«». 
ilnabefk  bis  wife,  a^d  Etizatitk  herdaogfater,  aged  two 
jeacs,  from  ibe  parish  of  St.  Michael,  in  the  city  of  Ii»- 
cob,  (to  th^  piijrish  of  Sudbrooke^  in  the  consty  of  Xiis- 
^ii>  upon  the  following  case: 

Gto.  Peacock,  i\\e  panper,  settled  at  Siid&roo£f,  abont 
^  beginning  of  May,  17§6,  hired  himself  to  Mr.  AVs- 
\»%K  of  Portland-place^   by  the  loontb^   at  monthly 


SODBROOXE. 


&6  Cauf  in  B.  it.  tn  MickatIma$Term', 

1808.       vagesj  under  which  hiring  he  served  near  three  months, 
The  Kmo     ^^^°  ^^^  master  9aid  he  should  wanUiim  for  a  contiouaDce ; 

versus  th^y  agreed  for  a  year,  at  twelve  guineas  wages.  The 
pauper  said  he  considered  the  first  contract  at  an  end|  al- 
though he  did  not  then  actually  leave  the  service.  He 
lived  with  Mr.  Fitzhugh  under  the  yearly  hiring,  till  about 
the  end  of  April,  1797^  when  being  too  ill  of  a  fever  to 
do  his  work,  bis  master  paid  him  his  whole  y^r's  wages^ 
and  he  left  hi^  master's  service,  and  went  down  into  the 
Lincoln  Hospital,  and  never  returned  to  the  service  of 
Mr.  Fitzhugh. 

The  case  being  removed  into  this  court,  Torkingtoic 
and  D'£wss  Cokz,  for  tlu  appeltanis,  vf  ere  caHedupon 
to  distinguish  it  fr6m  the  last,  which  they  endeavoured  to 
^o  at  ^ome  length,  by  referring  to  the  King  v.  Christ- 
church,^  as  an  authority  in  point,  and  comparing  the  cir- 
cumstances of  that  case  with  the  present. 

'^  In  that  case  Lord  Mansfield  said,  that  sickness,  being 
the  act  of  God,  is  not  a  cause  for  the  master  to  turn  away  bii 
servant  and  determine  the  contract.  Iq  this  case  there- 
fore, the  service  must  be  considered  as  only  interrupted, 
-without  dissolving  the  contract.  The  King  v.  WhUih- 
bury,f  is- very  distinguishable  from  this  case.  For  there 
the  servant  being  taken  ill  within  five  days  of  the  end  of 
the  year,  while  he  was  gone  to  a  statute  fair,  to  seek  for 
another  service  for  the  next  year,  sent  for  his  clothes  and 
his  wages,  and  the  master  deducted  one  shilling  for  the 
remainder  of  the  year ;  this  the  servant  accepted,  and 
Gbosb,  J.  considered  that  fact  as  conclusive  of  a  consent 
to  put  an  end  to  the  contract.  Indeed  in  all  the  cases 
where  the  contract  is  held  to  be  determined,  there  has 
been  a  deduction  out  of  the  wages ;  but  here  the  master 
pays  the  whole  of  the  wages,  which  is  strong  evidence 
that  he  considers  the  sickness  not  as  a  ground  of  disst W* 


•  *«T-  -Sc^^-  C«ci,  494.  ft  Camt.  iQT.    t  6  Term.  Rff.  46** 
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ing  t\ie  contract^  bat  merely  as  a  dispnsation  of  th€^       1803. 

s^CC.  Tax  Kxvo 

HowoTD  and  T.  W.  Carr,  i  contri.    Tkt  King  v.  ,  ^^^^ 

>  .  -  ^        the  Inhabitants 

Cirist-ckurchh  very  distinguishable  from  the  present  case  ofSvoimooKi. 
There  were  n%  circumstances  from  which  to  infer  a  dis- 
solntjooof  the  contract  in  that  case.  Maxry,  the  servant^ 
was  removed,  on  account  of  her  lits,  to  one  Mrs.  Lemo- 
nkn,  at  the  desire  of  her  master ;  but  if  she  would  not 
receifeher  she  was  to  return  to  her  master's  house.     No-  » 

thbg  like  dispensation  is  to  be  found  in  this  case ;  for  it  is 
expressly  stated,  that  the  pauper  left  his  master's  ser- 
vice, aad  the  magistrates  properly  considered  this  as  a 
dissolDtum  of  the  contract.  And  sickness  is  a  reasonable 
c2Qse  for  an  agreement  for  such  dissolution,  as  well  as 
foradispensaUon  with  the  service.  No  animiu  revertendi 
appears,  and  but  for  the  circumstance  of  the  servant  being 
ill  this  exactly  resembles  the  case  of  the  King  v.  Castk'- 
(hard* ;  and  there  the  whole  of  the  money  was  paid, 
vhich  93  Lee,  J.  says,  might  be  only  an  act  of  benevo- 
lence in  the  master.  Pawlett  v.  Burnhamf  was  also  cited^ 
and  SAeoi  v.  Godalming  J. 

Lord  Ellen  borough,  C.  J. "  If  ever  there  was  a  statute 
which  required  a  strict  construction,  it  certainly  is  this 
slatole  of  the  8th  andgth  W.  3.  c.  30,  for  by  adhering  to 
the  letter  of  it,  there  would  have  been  great  facility  and 
coDTeoience  in  determining  the  place  of  settlement  of  the 
f*auper  without  any  inconvenience  to  countervail  it.  The 
interest  of  the  pauper  is  indeed  by  no  means  affected  by 
this  statute,  and  his  benefit,  which  has  been  considered  a 
reason  for  departing  from  the  words  of  the  statute,  really 
'^Sbrds  no  ground  for  it.  He  has  only  a  benefit  in  being 
i&titled  to  support,  in  virtue  of  a  settlement,  at  some  parish 


•  2Burr.S.C.  68. 

t  Fim aMSS.  note  by  UT.Ford,  in  Bott*$ Poor  Laws,  last 
«*t.  iol.u.p.  307. 
I  Bd^i  last  edition,  vol.  ii.  page  310. 

m,  in.  w.  14,  I 


f9  :  (:^i»KR.(f^SikimlfwTem, 

W3>       prol^ei;;,  but  tbe  gainlpg  of  anew  settleoieAt  is  really 

The  KiKo   nothing  to  him.    Each  case  tberefore  resolves  itself  into 

tbe  l^Ibfuata  ?  ^"^*^'*'  '^^w^tn  the  two  co^tenditg  padshes^  acctwrd- 

of9vDBftoQ«».  ing  to.strict  law^  and  I  should  have  thought  il  better  never 

to  haye  aUowed  of  the  doctrine  of  dispeasation  with  the 

service.    By  soine  meaios  that  diatiactioa  ha»  obtaiued  iu 

the  cases,  but  it  piust  »Uvay^  be  understovd  with    the 

'  qualificatioo^  that  the  parties  iu  dispensing  with  the  $er* 

vioe  contemplate  the  continuance  of  Uie  contract.    And 

that  question  is  properly  deterqutied  by  Lord  Kenyon  to 

depend  upon  whetlier  citliei;  party  could,  under  all  the 

circumstaucesi  enforce  the  performance  of  the  contract 

or  not.    In  this  case  could  eitlier  party  have  brought  an 

action  against  the  other  ^  one  for  non*reception,  the  other 

for  non-return  iptp  the  service  ?  ^'o  lawyer  could  have 

framed  such  an  action^  either  against  the  master  for  not 

receivinj^  the  servant,  or  against  the  servant  for  not   re* 

turning  to  his  roaster ;  and  then  if  the  contract  be  ^esti* 

tute  of  all  means  of  enforcing  its  performance,  it  must  be 

considered  as  absolutely  dissolved. 

As  to  the  case  of  iU  King  v.  ChriMt^church,  taking  all 
the  circumstances  together,  the  parties  did  continue  the 
contract.  All  that  was  done  there  to  raise  the  question 
of  dissohitipn  was>  that  the  master  accommodated  the  ser-* 
'  vant  with  her  cloathes,  and  made  an  advanpement  to  her 
of  the  inoDcy.  They  indeed  acted  upon  the  despair  of 
the  servant  being  able  to  perform  her  service  while  she 
contimied.  sick,  aud  i.t  turned  out  so^  but  the  one  or  the 
other  mi^ht  {perhaps  have  comj^elled  the  performance  of 
the  contract.  Here  are  the  words,  that  the  servant  went 
away  and  left  the.  service.  The  King  v.  Christ-cburch 
turned  upon  that  point,,  and  it  seems  to  warrant  us  upon 
the  narrowest  construction  of  the  statute  in  saying  that 
BO  tattlemant  was  gained  by  a^service  so  discoatiaui^ 

GftosB,  J.  observed  that  it  was  certainly  difficult  to 
to  reconcile  all  the  cases  upon  the  subject,  but  taking 
the  ease  according  to  the  rule  which  was  adopted  by 
l4ird  Kenyon,  the  court  could  not,  on  the  worda  of  the 
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sUtnte,  say  that  the  panper  continued  and  abided  in  his        isos. 
senicc  daring  the  whole  of  the  year.    He  was  therefore   TheKiuo 
ofAe  sMDe  opinion  with  his  Lorckihip.  venut 

Lawrence,  J.  "  It  fate  been  decided  in  the  King  v.  ofSwM»Qo»i! 
Ilttfetoi,*  that  if  the  master  has  once  parted  with  his 
conifos!  over  the  servant,  then  no  settlement  is  gained, 
fordiere  is  an  end  of  the  relation  of  master  and  servant 
(farmg  the  year.  In  the  King  v.  Christ-church,  Wilmot,  J. 
wnsidcred  the  servants,  being  at  Mrs.  Lemonier's,  or 
m  the  hospital  as  just  the  same  as  being  kept  in  her 
marter's  house  under  his  own  roof;  but  here  lie  actually 
ifft  the  icrvice,  and  went  down  to  the  Lincoln  hospital^ 
and  QfTerretumed  into  his  master*s  service,  and  the  same 
condation  cannot  be  drawn." 

Le  Blanc,  J.  ''  However  wemust  lament  that  the 
<^atttte  has  ever  been  departed  froni,  when  cases  occur 
which  fall  within  the  terms  of  the  cases  decided^  we 
oust  idfaere  to  them.  This  case  does  not  so  fall  withi^ 
the  decisioiis.  I  do  Hot  found  my  opinion  upon  the  cir- 
cumstance of  its  being  stated  that  the  pauper  left  his 
master^s  service,  though  that  would  be  sui&cient;  but  it 
'ppesrs  here  that  the  parties  agreed  to  put  an  end  to  the 
service.  Sickness  indeed  doen  not  put  an  end  to  it  on  the 
part  of  the  servant,  neither  does  it  authorize  the  master 
to  turn  him  away ;  yet,  if  for  the  purpose  of  going  to  his 
'Jwn  friends  or  from  any  other  niotive  of  convenience,  he 
?«s  away  and  does  not  return,  ^ind  never  hi^s  an  iaten- 
ton  of  returning,  that  is  a  dissolution  pf  the  contract, 
the  payment  of  the  whole  yeai'^s  wages  is  a  circviitistance 
ifidiiEnent  in  the  case,  and  though  neither  can,  on  account 
of  sickness,  dissolve  the  contract,  yet  it  certs^nly  maybe 
aiade  the  cause  of  both  dissolving  the  contract,  if  mutu-* 
»Bj  agreed  upon  between  them,  which  seems  to  be  the 
case  here. 

Order  of  removal  af; ir>|£1». 


♦6  Term  Rep.  185, 


60  -  Ca$ei  inB.R.in  Michatlmas  Term, 

1805.       The  King  versus  the  Inhabitants  of  Hooe.    S^me  I>ny. 

A  PAUPER  kirtd  a  tenement  of  III.  a  year  value,  ^and  re- 
sided upon  it  for  a  year  and  upwards ;  before  he  hired  it^  he 
agreed  with  another  person  to  he  his  under-tenant  of  a  part  at 
Si.  per  annum,  who  became  guarantee  to  the  landlord  for  the 
whole  of  the  rent :  Held,  that  a  settlement  was  gained  by  the 
pauper;  notwithstanding  the  sessions  found  that  chid  it  roaa 
only  given  to  the  pauper  for  61,  per  annum  y  and  he  had  continued 
to  receive  relief  from  his  former  parish  for  six  months. 

T»f  Kiwo    TTHIS  was  an  appeal  at  the  quarter  sessions  for   the 

thelXutants         county  of  Sussex,  July  15,  1803,  against  an  order 

of  UooK.      of  two  justices,  for  the  removal  of  John  Akehurst,  his 

wife  and  children,  from  the  parish  of  Pevensey,  in  that 

county,  to  the  parish  of  Hooe. 

The  court  confirmed  the  order,  subject  to  the  opi- 
nion of  the  court  of  King's  Bench,  upon  the  following 
case: 

The  pauper  was  originally  settled  in  Hooe ;  and  imme- 
diately previous  to  the  hiring  in  question  of  the  premises 
hereinafter  mentioned,  occupied  a  house  in  Hooe,    be- 
longing to  Jolin  Pococke,  at  the  rent  of  41-,  of  which  the 
parish.  From  the  inability  of  the  pauper,  paid  40s.      At 
Lady  Day,  1S03,  the  pauper  took  of  Pococke  a  house 
in  Pevemey,  with  certain  rights  of  common  annexed   to 
it,  at  the  rent  of  1  ll.  per  annum;  but  what  the  exteat  of 
those  rights  were,  the  pauper,  when  examined,  did   not 
happen  to  know.    Pococke  being  at  that  time  overseer 
of  the  poor  for  the  parish  of  Hooe,  the  pauper  took  pos- 
session of  Pococke^s  house  at  Pevensey,  a  few  days  after 
Lady  Day,  and  continued  to  occupy  it  till  the  tiihe  of  the 
removal.    The  period  of  Lady  Day,  1801,  was  a  time  of 
scarcity ;  and  the  parish  of  Hooe  continued  to  give  relief 
to  the  pauper  for  six  montlis  after  he  went  to  reside  at 
Pevensey.    The  pauper  was  unable  to  purchase  cattle  to 
turn  out  on  the  common.    The  cause  of  the  pauper's 
taking  Pocoeke's  house  was,  that  he  had  an  opportunity 
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of  engagiog  in  a  conlract  with  one  Porter,  in  carrying         iws. 
chalk  coastwise^  by  which  he  earned  above  6oI.  for  him-    x«e  Km* 
self,  a  man,   and  a  boy,  employed  in  navigating  the       ^rsu$ 
vessel,  ia  the  course  of  a  year.    Previous  to  the  pauper's     of  Uoos. 
conkncting  with  Pococke,  Porter  had  agreed  with  the 
paoper  to  take  part  of  the  premises  under  him,  and  pay 
Ino for  it  4l. per  annum.     Porter  was  desiroosof  having 
tbe  pauper  in  his  employ,  stnd  was  the  first  person  who 
made  application  to  Pococke  for  his  house.    Previous  to 
itsbeiDg  let,  Pococke  said  he  would  not  let  Uie  house,  ex* 
ceptPorfrr  would  guarantee  the  rent.    Porter  therefore 
consented  to  guarantee  to  Pococke  the  payment  of  the 
pauperis  rent ;  but  at  the  time  the  pauper  made  his  con- 
tract with  Pococke,  Porter  was  not  present,  and  Pococke 
then  said  expressly,  that  he  made  this  agreement  with  the 
paoper  only,  and  considered  none  but  him  as  his  tenant* 
The  pauper  paid  the  whole  of  the  rent  for  the  fir^t  year,  by 
iwstabncnts  at  different  times,   and  part  of  the  rent  for 
the  year  following,  the  rest  remaining  unpaid.    It  ap* 
peaied  that  the  pauper  would  not  have  hired  the  premises 
at  Pevensey,  unless  Porter  agreed  to  take  part  of  them 
under  him,  at  the  rent  above-mentioned ;  and  Pococke 
did  not  consider  the  pauper  of  sufficient  credit  and  abi- 
lity to  hire  the  premises  in  question,  if  Porter  had  not 
guaranteed  the  payment  of  the  rent.     The  (fourt  (of 
qaarter  sessions)  were  distinctly  of  opinion,  that  none  of 
tie  parties  to  the  contract  acted  with  any  fraudulent  inten^ 
tion;  but  that,  upon  the  whole  of  the  facts,  credit  was 
given  by  the  landlord  to  the  pauper  for  61.  only  of  the 
rent,  and  that  for  the  residue  tliereof  the  credit  was  given 
solely  to  the  said  Porter. 

Ebskine  and  Newland,  for  the  respondents,  cited 
the  King  V.  Fillongley,^  as  one  which  would  be  relied 
upon  by  the  other  side,  and  therefore  endeavoured  to 
draw  several  distinctions  between  them.  They  said,  ^'  the 


*  1  Term  Rep.  458,  and  3  Const.  121. 
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tms.       stBtate  of  13  mid  14  Car.  tf.  c.  I2y  did  not  tpply  totliii 
Tiimw^   "C^^f  so  as  to  give  the  party  a  scttlein^ni,  by  residing  in 

««r«u«  the  house  at  Peven^.  l^otigh  the  whole  rent  was  1  ll; 
^^jH^i!"**  ^^^^  ^^  °^*  *"  '"^'^^  tenement  of  fOl.  a  year  and  up- 
wards^ because  the  landlord  required  tigyaravtet  from 
another  person  besides  the  pauper.  But  the  intent  of  the 
statute  was,  that  no  one  sliouid  come  into  a  parish  to 
settle,  who  could  not  shew  himself  of  ability,  by  rentini^ 
a  tenement  of  1(H.  a  year.  A  person  allowing  anotber 
out  of  charity  to  occupff  such  a  house,  has  indeed  been 
held  to  give  a  settlement  to  charge  the  parish.  Bat  not- 
withstanding what  was  said  by  BuUrr,  J.  in  the  case  of 
t/u  King  V.  Fiilongley,  that  the  question  of  inabifity  did 
not  apply,  yet  he  considers  residence  on  a  house  of  lOl. 
ptr  annum  as  an  evidence  of  credit,  and  a  presumption 
tliat  the  person  will  not  become  chargeable;  bntthkt 
reason  does  not  occur  here,  for  he  has  only  credit  for  61. 
ferannnm* 

'  They  also  contended  that  the  case  itself  was  imperfect; 
that  aftbough  it  stated  there  was  no  fraudulent  intention, 
yet  it  contained  rather  tke  evidence  of  facts,  than  the  facts 
themselves*  leaving  tlie  court  of  King's  Bench  tp  decide 
both  the  fact  and  the  law ;  and  therefore  they  requested 
it  might  be  sent  down  to  be  amended, 

[Lord  Ellenborouoh,  C.  J.  "The  sessions  have 
found  one  thing  rather  extraordinary,  namely,  that  none 
of  the  parties  acted  with  a  fraudulent  intention,  and  yet 
that  one  of  them  said  one  thing,  and  meant  another."]     | 

Gakkow,  CouRTnoRPB,  and  D'Ovley,  ybr  the  (if" 
pellants.  *'  A  great  part  of  the  case  may  be  rejected  as 
impertinent,  or  even  inconsistent;  and  yet  there  are 
'  some  few  facts  stated  with  sufficient  clearness  for  the 
court  to  decide  upon.  It  is  stated  that  the  pauper  took  a 
bouse  of  Pocacke  at  Pevensey;  and  though  the  case 
afterwards  states  the  reason  for  his  taking  it,  that  cannot 
affect  the  settlement.  The  statute  requires  only  residence 
on  a  tenement  of  a  certain  value ;  but  it  would  be  adding 
new  terms  to  require  that  the  tenant  should  be  able  to 
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pajoalof  hU  own  immediate. fun^,  Wbat  is  stated  bes^       ifMi 
Uppou  every  day  io  London.     For,  upon  the  same    «p,,  Kfir«t 


piiociple,  an  objection  might  be  made  to  tbe  gaining  of 

a  settlement  where  a  person  takes  a  large  house  in  Lon-  "^gJal©!*^ 

<loQ  for  the  purpose  of  letting  lodgings,  and  which  b^ 

iiouldiot  take,  unless  by  that  means  he  could  be  enabled 

to  pay  the  rent.     Here  there  is  an  express  exclusion  of 

all  fnad,  and  the  rent  of  1  ll.  was  tlie  actual  worth  of  the 

bouse.    The  pai^r  was  the  person  who  took  the  bouse, 

tlie  uader-tenant,  Parter,  sot  being  present*    He  and 

the  pwper  afterwards  made  tbeir  contract  apart  from  thq 

landlonL    The  rent  was  not  only  agreed  to  be  paid>  but, 

in  point  af  fact,  was  paid  by  the  pauper" 

Uiid  £ll£Mboeovgu,  C.J.  "  Notwithstanding  all 
(bat  has  been  done  in  the  court  below  to  render  this  case 
obscwe,  by  the  tntroductbn  of  unnecessary  circum- 
staaoes  enough  af  pears  upon  tlie  face  of  it  for  ua  ta 
form  a  judgment,  without  sending  it  back  to  be  amended) 
The  fiat  thing  to  be  done  in  this,  as  m  all  other  eases,  is 
to  lefer  to  the  act  of  parliament  itself,  upon  the  tesmc^  of 
vfaicbdie  iiaestion  i»  raised.  Tiie  words,  ace  '  after  any 
pecoQ  shall  come  to  settle  (concerning  which  there  13 
here  no  qoestion),  in  any  tenement  under  the  yearly  value 
of  IQl.'  Here  all  fraud  is  expressly  excluded*  Then 
what  is  the  interest  of  the  pauper,  and  what  is  the  value 
of  the  tenement.  This  is  dearly  above  the  value  of  lOL, 
aod  he  has  the  intire  legal  interest  in  the  tenement,  in- 
soniiifih  so,  that  it  would  be  subject  to  common,  law  exe- 
cations  in  his  hands.  However,  it  is  stated  that  the 
laodbrd,  Pocockc,  upon  being  applied  to  by  Porter, 
said,  ilk  the  absence  of  the  pauper,  that  he  sliould  not  let 
it  to  bim,  unless  he  could  have  security ;  but  when  a 
i^mae  is  made  to  the  pauper  only,  shall  it  be  said  that 
he  has  not  an  interest  in  the  thing  demised,  because  ho 
has  giveo  security.  Is  he  not  still  the  tenanii  It  is  true, 
that  the  having  a  security  may  be  an,  inducement  to  the 
l«Mllqnl  to  let  the  tenement  {  but  sitill  it  is  a  letting  to  the 
t^^^t^  just  thfii  same  ^  when  money  is  advanced  upon 
A  toll  af  exehaogj:^  the  name  of  an  indorser  oi'  credit 
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^^^'       may  induce  me  to  discount  it ;  but  it  is,  notwithstanding, 

TsK  Kino    an  advancement  of  money,  and  a  credit  given  by  me  to 

tke  lohabaants  *^^  holder,  who  transfers  it  immediately  to  me.    Still  less 

ofUooB«     is  there  any  reason  to  say- this  is  not  a  letting  to 'the 

pauper,  because  the  person  who  is  to  answer  as  guaranUc 

for  him,  has  a  part  of  the  tenement  underlet  to  him,  in 

order  to  enable  him  to  repay  himself,  or  lessen  his  risk. 

It  appears  then,  notwithstanding  these    circumstances^ 

that  this  is  a  person  having  a  tenement  of  1  ll.  a  year, 

he  is  therefore  not  removable  under  the   act;  to  say 

otherwise,  I  must  deprive  the  act  of  its  fair  meaning/* 

Gr#se,  J.  ''  It  does-iiot  seem  to  me  that  it  is  neces- 
sary to  send  this  case  down  to  be  amended,  or  that  there 
is  any  difficulty  in  it.  The  question  comes  shortly  to 
this.  Whether,  upon  removal  to  Pevmsey,  the  pauper 
canu  to  settle  upon  a  tenement  of  the  yearly  value  of 
more  thanlOl  ?  The  case  of  the  Kmg  v.  Fillongley  is 
decisive  upon  this  point;  and  I  am  satisfied  with  the 
words  of  Chief  Justice  Parker,  cited  in  that  case  by 
J3tf//er,  J.  '  If  a  man  hire  a  house  at  a  small  rent,  and 
pay  a  fine,  yet  if  the  house  is  worth  lOL  per  annum,  it 
makes  a  settlement ;  for  the  settlement  depends  on  the 
^alue  of  the  tenement,  and  not  on  the  rent.  The  paaper 
took  possession  of  the  house,  and  lived  in  it  unremovable 
40  days;  and  if  in  this  oase  it  were  necessary  that  he 
should  be  able  to  pay  for  it,  the  fact  is,  that  he  actually 
docs  pay  for  it :  but  that  is  not  necessary.  Supposing  a 
pauper,  coming  out  of  a  poor-house,  were  immediately 
afterwards  to  get  a  furnished  house,  by  the  letting  out 
of  which  he  may  get  money,  he  takes  a  house  of  lOOl. 
per  annum,  and  gets  a  friend  to  become  security  for  hinii 
that  would  be  sufficient  for  him  to  gain  a  settlement.  For 
the  true  question  is,  has  the  person  credit  to  rent  the 
house  ?  and  it  is  immaterial  whether  there  are  other  per- 
sons connected  with  him  who  support  that  credit,  by  en- 
abling him  to  pay  his  way.'.' 

Lawrence,  J.  ''  It  does  not  seem  to  be  argued,  that 
the  pauper  was  not  in  possession  of  a  tenement  beyond 
the  yearly  value  of  lOL ;  but  it  is  contended,  diat  ve 
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mtiat  suppose  some  facts  to  exist  in  the  case  that  will  de-       isos. 
prive  the  paoper  of  the  settlemeot  gained  by  that  te-       —— - 
iMflcy  under  the  statute,  because  it  ia  sUted,  in  the  end       wrfu^* 
of  the  case,  that  the  credit  was  given  for  part  of  the  rent  to  the  Tnh«biunu 
Portfr,  who  was  the  under-tenant  to  the  pauper.    The 
statute  gives  the  power  of  removal  only  in  cases  where 
107  person  comes  to  settle  in  any  tenement  under  the 
jcarij  value  of  lOl. ;  but  here  he  came  to  settle  on  a  te- 
nement of  the  value  of  more  than  that  sum,  and  it  was 
demised  to  the  pauper.     It  is  no  matter  what  inducted  the 
landlord  to  let  the  tenement  to  him." 

Le  Blanc,  J.  "The  whole  argument  has  been  upon 
what  the  case  has  stated,  with  respect  to  the  credit  given 
ofl  account  of  Porter.  At  the  first,  I  thought  the  latter 
parts  of  the  case  had  thrown  an  ambiguity  over  the 
^hole ;  bat  the  sessions  have  stated  clearly,  that  the  tene- 
meot  was  let  to  the  pauper.  It  is  added,  tliat  Porter  was 
^ht  guarantee,  and  that  he  was  to  take  part  of  the  tc* 
i^ement  at  ^1.  a  year.  It  seems  that  this  circumstance 
has  led  the  court  of  sessions  into  the  error ;  for  it  is  from 
^  that  they  drew  the  conclusion,  that  credit  was  only 
gi^cnto  the  pauper  for  61.  a  year,  although  the  whole 
^as  let  to  him.  They  considered  this  to  have  relieved 
bim,  if  I  may  so  say,  from  paying  more  than  61.  a  year; 
bat  referring  to  the  statute,  it  seems  perfectly  immaterial 
bv  what  means  he  is  enabled  to  pay  the  rent,  or  from  what 
^owx%  he  looks  to  be  supplied  with  means  and  ability,  if 
he  actually  rents  a  tenement  of  more  than  lOl.  a  year* 
^e  sessions  have  therefore  done  wrong  in  considering 
&is  as  not  a  renting  to  the  amount  of  more  than  lOl/' 

Rule  absolute. — Order  quashed. 
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BuTTEB^ELD  (qui  tom)  ttrsui  Win&le  and  Jnother. 
J!^  FHday^Nov.U. 

IK  an  actum  on  the  3  Geo.  IL  c.  S6»  s.  4,  impimng  a  panaHy 
on  penmi  setting  one  $ort  rf  cook  for  anoihtTf  a  coniraei  um 
proved  in  Mtddietexfor  the  sale  of  Wall's  find  coaU^  vUkotU  spe-* 
cifyiMg  a  particular  parcelf  and  tke  dtfendaati  rftervards  frau- 
dulently delivered  other  coaU  to  the  vendee  in  London ;  Held, 
that  the  sale  not  being  complete  until  delivery^  the  venue  should 
jfi  in  London. 
In  the  same  case  the  coals  delivered  toere  deficient  in  quantity^ 
there  not  being  three  lavful  bushels,  of  the  bushel  of  12  Anne,  put 
into  each  sack  :  Held,  that  under  the  13th  section  of  the  atatvU 
3  Geo.  IL  c.  26,  the  true  quantity  should  have  been  put  into  ike 
sacks  in  Middlesex,  xvhere  they  ucre filled ;  and  this  being  a  local 
omission  of  a  local  duty,  the  venue  in  a  count  for  this  qffeitce 
should  be  Und  in  Middlesex* 
BuTTifcniLP  rpHIS  was  an  action  for  penalties  for  several  offences 
w»-f«r  against  the  acts  respecting  the  sale  of  coals.     IIjc 

WiNDLi.  declaration  contained^  amongst  otliers^  two  counts, 
formed  on  the  stat  3  Geo.  11.  c.  26,  namelyj  the  first 
count  on  the  fourth  section^  and  the  fourth  count  on  the 
13th  section  of  that  statute.  These  were  in  substance  as 
follows : 

For  that  whereas  the  said  WilHam  Windle  and  Charles 
WindlCf  after  the  24th  daj  of  June,  in  the  year  of  our 
Lord  1730,  and  within  the  space  of  six  calendar  montlis 
ne:(t  before  the  commencement  of  this  suit,  to  wit,  on  the 
IQth  day  of  October,  in  the  year  of  our  Lord  18()2,  in 
the  parish  of  Si,  Dunstan  in  the  West^  within  the  city  of 
London,  they,  the  said  fVilliam  Windle  and  Charles 
Windle,  being  persons  dealing  in  coals,  did  knowingly 
sell  to  Thomas  Wood  a  certain  quantity,  to  wit,  five  chal- 
drons of  coals,  pool  measure,  as  and  for  a  sort  of  coals 
which  they  really  were  not ;  that  is  to  say,  as  and  for  a 
sort  of  coals  called  the  be$t  Wall's  End  coals,  when  in 
truth  and  in  fact  the  said  coals  so  sold  by  the  said  William 
Windle,  and  Charles  as  aforesaid,  were  not  really  the  said 
sort  of  coals,  called  the  best  WalVs  End  coals,  but  were 
coals  of  another  and  different  sort,  description,  and  qua* 
lity,  which  they,  the  said  Wiiliam  Windit  and  Charlts 
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ff wil^  at  the  said  time,  when  tbey  so  sold  the  said  coals       isoa. 
to  die  said  Tk^nuu  Wood  ia  the  parish  of  St.  Ihimtan  jp-^JJ^TnEL* 
k  tie  Wat  aforesaid^  in  the  city  of  Londoa  aforesaid,     (quium) 
veil  knew;  contrary  to  the  fonn  of  the  statute  in  soch     v^oLt« 
caie  made  and  provided,  and  thereby,  8ic.  ^  o^* 

And  also  for  that,  &c«  they  the  said  William  Wim* 
Ht  aad  Charles  fVindU,  then  being  dealers  in  and  sellers 
of  coals  by  the  chaldrons,  or  lesser  quantity,  within  ten 
joilei  round  the  cities  of  London  and  Westminster  afore- 
said, did  sell  by  the  chaldron  to  the  said  llamas  Wood  a 
ccitain  other  quantity  of  coals,  as  and  for  five  chaldron  of 
coah,  pool  measure ;  and  afterwards,  to  wit,  on  the  day 
and  mr  last  aforesaid,  in  the  parish  aforesaid,  in  the 
ctt/  aforesaid,  did  carry  coals  to  the  said  Tiomas  Wood, 
the  bayer  thereof,  as  and  for  the  said  five  chaldron  of 
cosis,  pool  measure,  so  sold,  and  being  as  last  aforesaid^ 
iQ  sod  frouA  divers,  to  wit,  seventy  coal  sacks,  then  and 
there  used  by  the  said  William  Windlc  and  Charles  Win* 
dk  for  that  purpose,  and  delivered  the  said  coals  to  tlie 
said  Thomas  Wood  as  and  for  five  chaldron  of  coals,  pool 
measure  as  aforesaid:  Nevertheless,  the  said  William 
ffmdie  and  Charles  Windle,  not  regarding  the  statute  in 
that  case  made  and  provided,  did  not  nor  would  in  each 
aod  every,  or  any  of  the  said  sacks  so  used  by  them  for 
that  purpose  as  aforesaid,  put,  or  cause  to  be  put,  three 
bosheb  of  the  said  last-mentioned  coals,  so  sold,  ear- 
ned, and  delivered  to  tiie  said  Thomas  Wood  as  afore* 
ttid,  justly  measured  with  a  lawful  bushel,  to  wit, 
SQch  a  bushel  as  is  described  in  and  by  the  said  act  of 
pariiament,  made  in  the  said  12th  year  of  the  reign  of 
her  said  late  majesty  queen  Anne^  intituled  as  aforesaid, 
but  then  and  there  wholly  omitted  so  to  do  contrary  to 
thefonn  of  the  statute  in  such  case  made  and  provided,&c. 

At  the  trial  before  Lord  Ellenborough,  C.  J.  in  the 
killings  after  Trinity  term,  in  Lpndon,  the  fraud  was 
proved ;  but  it  appeared  that  the  wharf  of  the  defend- 
ant was  situated  in  Middlesex,  and  there  the  coals  were 
ordered  and  agreed  for,  and  afterwards  were  there 
put  into  the  sacks ;  but  the  purchaser  Wood  resided  in 

k2 
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1803.        the  parish  of  St.  Dunstnn  in  the  West  in  London,  and 

BuTTiBPiKL©  ^^^^^  ^^^  ^^^'^  w^^  delivered.     Upon  this  an  objection 

(qui  tarn)     was  taken  at  the  trial,  that  the  offeace  was  not  proved  in 

WiK^E,     London,  where  the  venue  was  laid,  which  being  over- 

tt  ai.        ruled,  a  motion  for  a  new  trial  was  made,  and  a  rule  to 

shew  cause  obtained,  leave  being  given  for  that  purpose 

at  the  trial  *. 

GiBBS  and  Marryat, /or  the  plaintiff .  Wood,  the 
purchaser  of  the  coals,  went  to  the  wharf,  which  was  in 
Middlesex,  and  ordereJl  a  quantity  of  ffa/^s  JEvi^coals; 
generally,withouthavingseen  and  bargained  for  any  specific 
parcel  of  coals ;  the  defendants  sent  him  a  quantity  of  o/A^r 
coals ;  the  sale  therefore  is  not  complete  in  Middlesex, 
for  up  to  the  time  of  tlie  delivery,  it  was  open  to  the  de- 
fendants to  have  sent  him  coals  of  the  description  really 
ordered.  The  offence  could  not  therefore  have  been  com- 
mitted elsewhere  than  in  London,  where  the  delivery  was; 
for  the  gist  of  the  offence  is  the  sale,  the  words  of  the 
statute  being,  ^'  every  person  who  shall  knowingly  sell, 
fee.  shall  forfeit  5001.;"  t  and  t'^e  1st  count  is  framed 
accordingly. 

The  same  argument  applies  to  the  4th  count;  for  as 
this  declaration  is  formed,  the  oflence  in  that  cdunt  also 
consists  in  the  selling  without  measuring.  That  offence 
also  is  not  consummate  until  the  delivery,  and  being  an 
oflfence,  by  the  omission  of  an  act  which  ought  to  have 
been  done,  there  is  no  evidence  of  its  being  complete  at 
any  other  place  than  where  the  delivery  and  sale  is. 

Erskine  and  Harrison-,  W.,  for  the  defrffdnnts^ 
contended,  that  the  statute  3  Geo,  II.  c.  26.  applied  only 
to  wholesale  dealers,  and  stood  perfectly  unconnected 
with  the  other  acts  which  regulate  the  measurement  m 


•  There  was  another  objection  taken,  which  the  court  said 
roust  be  in  arrest  of  judgment,  namely,  that  the  bushel  oi  K 
June  was  repealed  by  7  Geo,  III.  c.  '23.  This  objection  has  not 
been  argued. 

•  t  3  Gep.  II.  c.  26.  s.  4. 


^ 
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the  retail  trade^  for,  as  appears  from  the  preamble  of  the        leos. 
4tli  section,  it  wat  to  '*  dissolve   combinations  of  coal  b^txerfiil© 
cwHcrs,  to  advance  the  price  of  coals/*  C?«»  *«»-) 

"Although  when  the  bargain  is  made  for  the  coals^     Wxndu, 
IK)  ipecific  qaanUty  is  exhibited  to  the  purchaser,  and       ^^  •'* 
^gbt  by  bim,  yet  the  offence  within  the  meaning  of 
the  act  is  complete  before  the  delivery.      For  even  if 
tie;  are  shewn  as  fValFs  End  coals,   not  being  so,  the 
act  of  shewing  them  could  only  be  evidence  of  an  inten- 
tion of  selling  them  fraudulently  for  what  they  are  not; 
and  it  i«  the  same  thing,  if  that  intention  is  evidenced  as 
here,  by  delivery  which  follows  afterwards.     To  admit 
of  a  bm  peniteniia  between   the  bargain  and  the  deli- 
ve/y  would  give  an  opportunity  to  evade  the  statute  in 
all  cases ;  for  when  the  coals  arrived  at  the  purchaser's, 
itwottld  be  easy  to  see  whether  he  had  detected  the  fraud 
and  before  a  sack  was  unloaded,  the  driver  would  order  the 
cargo  back,  and  so  screen  his  master  from  the  penalty. 
As  to  the  fourth  count,  the  gist  of  the  offence  there  is,  the 
not  measuring  (  and  though  in  ordinary  cases  measuring 
ffiay  be  done  any  where,  yet  the*  safer  construction  of 
tiiis  clause  would  be,  that  the  coals  should  be  measured 
at  the  wharf  where  the  dealer  is  directed  to  keep  his 


Wd  Ellenborough,C.J.  "Thiscaseon  thetwodif- 
ferentcounts  is  presented  to  us  in  very  distinct  and  different 
^'^»s.  As  to  the  first,  the  oflence  consisting  in  the  sale, 
'fcich  in  this  case,  for  want  of  a  previous  specification 
'^^  the  individual  thing  to  be  purchased,  is  not  complete 
Bntil  delivery,  there  is  no  offence  here  complete  but  in 
l^ndon,  where  the  sale  and  delivery  was  complete.  But 
^'  to  the  measurement,  I  cannot  help  thinking  that  the 
t'^ence  was  perfected  in  Middlesex.  Without  examin* 
"^ginto  the  other  statutes  *,  which  by  their  number  tend 
QQch  to  embarrass  the  subject,  I  think  the  measurement 


*  Se?«ral  other  statutes,  m  pari  materid,  were  cited  in  Aa 
**panent,  w|udi  is  here  stated  yery  shortly^ 
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IMS*  shoold  be  performed  when  the  coals  are  put  into  the  sacki 
B^ttIbfTim  to  be  *J€l"vered.  This  was  done  at  the  wharf,  and  the 
(qui  tarn)  Statute,  in  this  fourth  section,  requires,  that  the  dealers  in 
ySvUtUt^  coals  by  the  chaldron  shall  constantly  ke€p  and  use  at 
^^^  their  respective  wharfs  *a  ceitain  busbelj  with  whickl 
bushel  they  shall  justly  measure,  and  shall  put  three 
bushels  of  coals,  so  justly  measured,  into  each  sack  before 
described/  Then  it  sUtes,  if  they  shall  not  fill  their  coal 
sacks  from  such  busheU  or  shall  otherwise  offend,  thejj 
shall  for  every  offence  foifeit  50L  Now,  bow  are  the;  to 
fill  from  such  a  bushel  bat  at  the  place  where  they  are  con- 
stantly to  keep  and  use  their  bushd  i  This,  therefore,  1 
consider  as  an  omission  of  a  local  act,  for  though  omis« 
sjon  is  a  negative  term,  yet  it  may,  as  in  this  instaDce^ 
have  a  locality  in  its  application.  The  whole  contextj 
shews,  that  every  part  of  what  is  required  to  be  done  by 
the  dealer  in  the  measurement,  should  be  done  at  ihej 
wharf.  The  whole  of  the  clause,  though  It  contains  seve-| 
ral  offences,  shews  that  they  are  to  be  construed  as  being 
in  pari  materia.  And  the  latter  part  of  it  makes  it  still 
more  clear,  for  it  provides,  that  ^^  if  any  servant  of  such 
dealer  shall,  from  and  after  the  first  day  of  August,  ]730» 
Jill  such  coals  into  sacks  without  ^rst  duly  measuring  tkt 
same  by  such  bushel,  such  servant  shall  for  every  such  of- 
fence be  committed  to  the  house  of  correction.  I  think, 
therefore,  it  is  required  in  both  cases,  as  well  with  respect 
to  the  master  as  the  servant,  that  they  shall  measure  mher^ 
they  Jill  the  sacks,  and  that  it  must  be  considered  as  a 
local  omission  of  a  local  duty  *. 

•  3  Geo.  II.  c.  26.  s.  15.  "  From  and  after  the  1st  day 
of  August,  1730,  all  dealers  in  and  sellers  of  coals  by  the  chal- 
dron, or  lesser  quantity,  within  th(>  cities  of  London  and  Webt 
minster,  or  within  ten  miles  round  the  same,  shall  coutantlif  kuf 
and  vse  at  their  respective  wharfs,  warehoubcs,  and  other  pUce^j 
for  the  sale  of  their  coals,  a  lawful  bushel,  such  as  ii  described  inl 
and  by  an  act  made  in  the  l*2th  year  of  the  reign  of  her  late  ma- 
jesty queen  Jttnet  intituled,  6cc, ;  wiik  wAkh  bushel  all  ^^^^\ 
dealers  in  and  sellers  of  coals  shall  justly  measure,  or  cau^c 
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Gbois,  J.  of  the  same  opiniom.     '^  As  to  the  fourth       1809. 
eoiat,  I  caDDOt  express  my  construction  of  it  better  than  Bo^^MiriBt* 
by  mg  his  lordship's  terois,  that  it  is  a  local  omission  of     (yMfw> 
i  locti  doty.     There  are  seTeral  things  required  to  be     Wiir»L«, 
Qoae,  sBch  as  jnstlj  measuring,  putling  three  bushels  into        ^^ 
each  sackj  and  the  like.    Every  one  of  these  acts  innst  be 
liofic  at  a  certain  place  where  the  coals  are  for  sale." 

LAWitENCE,  J.     ''  The  verdict  on  the  first  count  turns 
iqKKi  the  qoestion,  whether  the  mk  is  complete  in  any 
i^na  plaoe  than  where  the  venue  is  laid.     Now  the  sale 
here  waa  complete  only  at  the  place  of  delivery ;  for  it 
was  never  intended  by  this  statute  to  make  the  defendant 
gdlly  ibr  a  bare  intent  to  cammit  a  fraud  in  the  sale^  and         » 
Buoy  of  the  arguments  put  at  the  bar  have  gone  upon  that 
gFooad.     Here^  as  the  oflfence  is  the  sale,  it  could  only  be 
complete  bj  deliveryi  because  the  term  Mile  implies  that 
the  property  must  pass  to  the  vendee,  which  could  not 
be  in  this  case  till  after  the  delivery.    There  is  here  no* 
thing  but  a  contract  of  sale.    To  complete  the  sale  of 
goods  the    thing  must   be  at  least  clearly  ascertained. 
Here,  though  Wood  might  have  brought  an  action  against 
ibe  dealers  for  the  non-delivery  of  coals,  he  could  not 
have  brought  an  action  of  trover,  in  which  the  pro- 
perty diould   be  considered  as  having  actually  passed 
to  him.      There  is  a  passage    in  the  Digest  (de  pe^ 

»  ■■        ^M— i^    I       ■    I  I      ■!     II  ■      I    ■        I  I  *       I   I  I    I  11  I  I  ■  II       — — ^ 

all  the  coals  they  shall  so  sell  by  the  chaldron  or  lesser  quantity 
to  be  nvasoredp  and  shall  put  three  bushels  of  coals  so  justly  > 
aeasored  into  each  sack  before  described  ;  which  said  sacks  they 
aball  use  and  no  other  fi>r  the  carriage  of  such  coals  to  the  buyers 
tbereol;  and  all  such  dealers  in  and  sellers  of  coals  within 
c^  said  Hmits,  who  from  and  after,  the  Ist  day  of  August,  1730, 
iball  aot  constantly  keep  and  use  such  bushels,  or  shall  otherwise 
ofend  ag^nst  the  true  intent  and  meaning  of  this  act,  shall  for 
every  such  offence  ^rfek  and  pay  the  sura  of  501. ;  and  if  any 
lervant  or  servants  of  such  dealer  or  dealers  in  coals  shall,  ft  cm 
s&d^ter  the  1st  day  of  August,  1730,  fill  such  coals  into  sacks 
'<utknmt first dultf  meoiuring  the  same  by  such  bushel,  such  servant  ^ 

(if  lammts  shall  (or  qverysucfa  offence  be  committed  to  the  house 
«4  conectiun,  there  to  be  kept  to  hard  Ubour  for  any  time  not 
ucoedio^  thirty  days  nor  less  than  fourteen/' 


?a 


Cases  in  B.  j£.  in  Michaelmas  Ternti 


(quitMm) 
v€rsui 

WiNbLB, 

tial. 


18034  riculo  rei  venditte),  lib.  18.  tit.  8.  si  id  quod  veniefU 
BuTTBEFiBLD  ^PP^^^^^  J"*^^  quaU,  quafitum  sit  et  puri  vtnit  per- 
feeta  est  emptio.  Therefore,  unless  the  specific  thing  is 
dearly  ascertained  and  identified  between  thepartiesthe  sale 
is  not  complete  to  vest  the  property  in  the  vendee  until  the 
delivery.  Upon  the  fourth  count  I  agree  with  my  bre- 
thren, that  the  venue  is  wrong  laid.  Here  the  sale  is  no 
part  of  the  offence,  but  it  consists  in  the  measurement 
not  being  by  the  bushel,  or  putting  the  proper  quantity 
into  each  sack ;  that  act  ought  to  have  been  done  where 
the  sacks  were  filled,  and  the  omission  was  in  MiddUser, 
and  therefore  the  venue  ought  to  have  been  laid  there." 

Le  Blanc,  J.  expressed  himself  generally  of  ihe 
same  opinion,  and  ^observed,  '^  that  although  till  delivered 
in  London,  the  buyer  had  no  evidence  that  the  coals  were 
not  measured,  and  although  the  finding  them  deficient  in 
measure  after  the  delivery  would  be  evidence  of  their  not 
being  duly  measured,  yet  it  would  be  only  evidence  of 
the  omitting  to  measure  them  in  Middlesex." 

The  verdict  was  therefore  ordered  to  be  entered  for 
the  defendant  on  the  fourth  count,  and  for  the  plaintiff  on 
the  first. 


1895. 


Kelnbr 

reriii$ 


Kelner  versus  Lb  Mesurier. — Monday,  Nov.  28. 

ON  an  insurance f  hy  a  British  underwriter ^  during  peace^  agaifut 
eapturey  SfC.  in  general  terms  on  a  foreign  skipf  which  ii 
afterwards  captured  by  one  of  his  majesty  s  ships  of  war,  upon 
hostilities  breaking  out  between  the  two  countries^  the  assured 
cannot  recover  for  the  loss  even  after  peace  is  restored.  The 
general  terms^  arrests  of  princes,  must  be  understood  with  a» 
%xception  of  the  nation  to  which  the  undertoriter  belongs. 

On  apolici/  at  25  guineas  per  cent,  to  return  8/.  per  cent,  if  l^^\ 
ship  sailed  from  Cadiz  with  convoy  for  England,  and  2/.  P^ 
cent,  more  for  convoy  from  England  to  Flushing,  or  10/.  p^ri 
cent,  ifvcith  convoy  for  the  voyage,  and  arrived,  no  part  ofths 
premium  is  returnable  in  case  the  ship  be  lost  ifor  the  words,  aod  | 
arrived,  mean  arrived  at  the  ultimate  terminus  of  the  voyage* 

JN  this  case  the  plaintiflT  declared  upon  a  policy  of  insu* 

ranee,   he  the  said  (plaintiff)  then  and  there,  being: 

the  person  residing  in  Great  Britain,  who  received  the 
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orderfivaodeflfected  the  said  wrkingj  orpolicy  of  Inmnnce,       ^^^* 
at  irell  ia  bis  owd  name  as  for  and  in  the  Dame  and  names     Kstitsa 
of  ill  and  every  other  person  or  .persons  to  whom  the,  ^^^^ 
larae  did,  might,  or  should  appertain,  in  part  or  in  all# 
^wberebjA^  did  make  assurance,  and  cause  himself  and 
thesB,  and  every  of  them,  to  be  insured,  lost  or  not  lost, 
Bt  aod  from  Lisbon  to  Cadiz,  and  at  and  from  thence  to 
fJitdimg,  upon  any  kind  of  goods  and  merchandizes,  and 
also  upon  the  body,  tackle,  apparel,  &c*  of  and  in  the 
good  ship  or  vessel,  called  Tie  Vrinceu  Louisa,  whereof, 
2u^  beginning  the.  adventure  upon  the  said  goods  and 
iDcrciuBdizes,  from  the  loading  thereof  on  board  the  said 
ship  it  Lisbom  and  Cadiz,  upon  the  said  ship,  &c.   and 
so  liioald  continue  and  endure  during  the  abode  there 
Dpoo  the  said  ship,  &c. ;  and  further,  until  the  said  ship, 
witk  an  her  ordnance,  tackle,  apparel,  8cc«  and  goods 
and  merchandizes  whatsoever  should  be  arrived  at  P/tciA- 
iag,  upon  the  said  ship,  8cc.  until  she  had  moored  at  an- 
chor twenty^ffoar  hours  in  good  safety,  and  upon  th^ 
goods  and  merchandizes,,  until  the  same  should 'be  there 
di^arged  and  safely  landed ;  and  it  should  be  lawful  for 
the  uid  ship,  &c.  in  that  voyage  to  proceed  and  sail  to^, 
aod  touch  and  stay  at  any  ports  or  places  whatsoever,  8cc. 
llie  ship,  goodii,  &c.  valued  at — -*i/'   Touching  the  ad- 
fenuue  and  perik,  they  were  in  the  usual  form,  viz.  of 
^  leas,   men  of  war,   fire,  enemies,  piraies,   rovers, 
thieves,  jettiz<Mis,  letters  of  mart  and  countermart,  sur* 
pisab,  takings  at  sea,  arrests,  re$trairits,  and  detainments 
ofaU  kings,  princes,  and  people,  of  what  nation,  condi-* 
^ion,  or  jualitjf  soever,  i^c.  as  in  the  usual  form,  at  the 
Tcte  of  25  guineas  per  cent,  to  return  Si.  per  cent,  if  the 
^id  %hip  or  vesul  sailed  from  Cadiz  with  convoy  for  Eng* 
'«»</,  and  2/.  per  cent,  more  for  convoy  from  England  to 
fluihing,  or  10/.  per  cent,  if  with  convoy  for  the  voyage, 
tti  firrived :   With  a  memorandum,   declaring  the  in- 
^iinuiceto  be  on  the  said  ship  valued  at  lOOOl.  which 
policy  the  defendant  subscribed  by  one  JF.  Secreian,  his 
%n^  for  lOOl.    After  the  statement  of  the  policy  and 
'"'Option  thereto  as  above^  the  declaration  contained 
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^^^^  the  following  averment:  '^  Jnd  the  said  plaintiff  in  fad 
KxLvxB  ^y^>  ^hat  the  saH  ship  or  vessel  was  not,  at  the  time  of  the 
LiM^"**  ^^^^^gf  {^c/iwg,  or  subscribing  the.  said  zcriting,  or  po* 
'  licy  of  insurance  y  nor  of  the  happening  of  the  loss  hereafter 
mentioned,  the  property  of,  or  belongs  to  our  said  lord  the 
king,  or  any  of  his  subjects.''  It  then  stated^  that  the  sbipi 
on  the  11th  of  September,  1794,  sailed  in  safety  from 
lAsbon  on  her  said  intended  voyage,  and  afterwards,  on 
the  27th  of  September,  1794,  arrived  in  safety  at  Cadiz; 
and  afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid  departed  in  safety  from  Cadiz  aforesaid,  with 
and  under  convoy  for  England,  and  arrived ;  and  that 
afterwards  and  during  the  said  intended  voyage,  and  be- 
fore the  same  could  be  completed,  to  wit,  on  the  SQth 
of  January,  1795,  the  said  ship  or  vessel  was  arrested, 
taken,  and  detained  as  prize  by  our  lord  the  present  king, 
&c.  And  so  the  plaintiff  demanded  as  for  a  total  loss, 
with  a  return  of  81.  j^er  crn^.  premium,  the  ship  having 
sailed  from  Cadis  with  convoy  for  England,  and  ar- 
rived. The  declaration  contained  also  the  common  money 
counts. 

•  The  defendant  pleaded  a  special  demurrer  as  to  the  first 

count  of  the  above  declaration,  and  stated  the  following 
causes  :  ''  For  that  it  is  not  alleged,  nor  does  it  appear  in 
and  by  the  said  first  count  of  the  said  declaration,  that  tlie 
said  plaintiff,  or  any  person  on  whose  behalf  or  for  whose 
account  the  said  insurance  in  that  count  mentioned  was 
made,  had  any  interest  in  the  said  ship,  nor.  what  person 
w*as  interested  therein ;  and  also  for  that  it  is  not  alleged, 
nor  does  it  appear  in  or  by  the  said  first  count  of  the  said  | 
declaration,  that  the  said  ship,  at  the  time  of  her  sailing 
and  departing  from  Lisbon,  or  at  the  beginning  of  the 
adventure,  insured  by  the  said  writing  or  policies  of  in- 
surance, was  not  the  property  of  or  belonging  to  our  said 
lord  the  king,  or  of  any  of  his  subjects ;  and  for  that  the 
said  first  count  of  the  said  declaration  is  in  other  respects 
informal,  8cc." 

This  demurrer  was  argued    in   Trinity  term  last   by 
GiitZBfor  the  defendant,  and  Holro  vn/or  the  plaintiff; 
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apd  the  argament  turned  principally  upon  three  points :        itos. 
fint,  whether  the  plaintiff  could   recover   upon  a  loss     k»lnii[ 
b/  British  capture:    secondly;  whether    the   averment       '^^'^ 
that  the  ship  was  not,  at  the  time  of  the  making  of  the   ' 
policy  J  nor  at  the  happening  of  the  losf,  the  property  of 
his  majesty,  or  any  of  his  subjects,  was  sufficient  to  take 
iheiasorance  out  of  the  effect  of  the  statute  19  Geo,  II. 
r.S7. against  wagering  policies*:  and  thirdly,  whether 
aojr  4nd  what  return  of  premium  could  be  claimed  in  case 
&e  policy  was  void. 

Oq  the  first  point,  Furtado  v.  Rogers-]^  was  relied  upon 
on  behalf  of  the  defendant;  and  it  was  adniitted  by  the 
plaimiflrs  counsel,  that  if  the  decision  of  the  court  of 
CooiDon  Pleas  in  that  case  were  conclusive  upon  this 
court,  it  had  decided  the  question ;  at  the  same  tin\e  it 
Tfas  orgedj  that  this  was  not  an  insurance  against  British 
capture  in  particular,  and  th^t  this  could  not  be  void  unless 
all  insuraqces  of  neutral  property  are  held  tp  be  void  in 
case  a  war  breaks  out  in  the  interval  between  the  in- 
surance and  the  lossj^  and  continues  at  the  time  of  tb^ 
loss,  '  .  * 

Sdly.  With  respect  to  the  averment  of  the  ship  being  fo<? 
reign  property,  it  was  contended  that  it  ought  to  be  co-exten- 
fiWewitb  the  whole  time  insured  for,  but  that  here  there  was 
an  interval  between  the  first  insurance  and  the  loss,  duritig 
which,  for  any  thing  that  appearedj^  the  ship  might  have 
been  the  property  of  his  majesty  ox  a  British  subject.  To 
which  it  was  answered,  that  the  stat.  19  G^q.  II.  c.  37.  did  not 
.  make  the  policy  wholly  void ;  that  jt  might  therefore  be 
good,  for  that  part  of  the  time  insured  for,  during  which 


•  In  Naniet  v  Thompson^  2  East's  Term  Rep.  386.  The  aver- 
ment was  more  extensive,  viz.  *'  that  the  said  ship  Hoop  was  not 
at  the  time  of  the  cfTccting  of  the  policy,  ijor  of  the  happening 
of  the  loss  hereafter  mentioned,  nor  at  anj/  other  timcy  the  pro- 
perty of,  or  belonging  to,  our  lord  the  king,  or  any  of  his  si^b^ 
jccts. 

t  Bos.  and  Pull.  3,  191. 
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190$.       the  interest  in  the  ship  was  in  a  foreigner^  altbon^ti  at  a 
jg^^j^     period  either  before  or  after,  it  was  in  a  British  subjecti 

i^rtui  and  also  that  ii  was  not  necessary  to  make  the  averment  at 
*  bU,  for  where  a  statute  has  made  an  alteration  in  the 
common  law^  the  statement  in  a  declaration  is  the  same 
as  before  the  statute;  and  in  2  Salkeld,  6)9,  it  is  so  laid 
down  with  respect  to  a  collateral  promise  *,  %f  hich  must 
be  in  writing  under  the  statate  of  frauds ;  and  that  there- 
fore, as  the  plaintiff  does  not  found  his  action  or  his  right 
upoa  the  statute,  it  is  not  necessary  for  him  to  bring  it 
within  the  statute  in  his  declaration,  but  the  statute  is 
only  matter  of  defence  which  should  come  on  the  other 
side. 

The  3d  question  being  entirely  upon  the  construction  of 
the  words  of  the  policy,  the  contention  was,  whether  the 
words, ''  and  arrived^*  were  to  be  applied  to  each  point  in  the 
voyage,  for  which  a  convoy  might  be  taken,  or  only  re- 
lated to  an  arrival  at  the  ultimate  terminus  ad  quem, 
namely>  the  arrival  at  Flushing.  And  upon  this  point 
the  court  expressed  a  decided  opinbn  on  the  argument, 
that  ^'  the  obvious  sense  of  the  policy  was,  that  if  the  ship 
sailed  from  either  of  the  places  named,  with  a  convoy,  and 
arrived,  that  is  to  say,  completed  her  whole  voyage,  there 
was  to  be  a  proportionate  return  of  premium  for  the  part 
of  the  voyage  so  protected  by  the  convoy,  but  not  that 
there  should  be  a  return  of  premium  where  there  was  a 
payment  of  the  loss  also.  But  there  being  other  cases 
.  upon  the  principal  question,  the  court  took  time  to  con- 
sider the  case,  and  on  this  day  the  opinion  of  the  court  was 
delivered  in  effect  as  follows,  by 

Lord  EllenborouqHi  C.  J.  after  stating  the  ease, 
"The  averment,  that  '  the  ship  was  not,  at  the  time  of 
the  making,  effecting,  or  subscribing  the  said  writing  or 
policy  of  insurance,  nor  of  the  happening  of  the  loss  here* 

•  Raymndf  450;  Carr  v.  Barber;  Sir  T.  Jones,  p.  158; 
aad  WiUimM  v.  l^er,  3  Burr.  1890,  where  Tates,  J.  says,  "  it 
is  not  necessary  to  state  in  their  declaration  that  (he  promise  tf 
in  writii^"  were  dted. 
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inafter mentioned,  the  properly  of  or  belonging  to  our  said        180S. 

lord  Ibe  king,  or  any  of  lii«  aubjecU/  is  introduced,  ii^ord^r     kTZ^ 

totaicthccaseoutof  the«taluleof  ISGeo.H.c.ST.  Arid,   J^"" 

It  appears  that,  at  the  tune  ot  the  insurance,  the  ship 

vas  the  property  of  alien  friends ;  that  she  sailed  from 

lishm  to  Cadiz,  and  from  thence  lyith  convoy  to  E9tg'^ 

fend,  where  she  arrived  in  safety  ;  and  npon  a  war  break** 

ingoot between  this  country  and  HQlland,  she  was  taken, 

aod  detained  as  prize  to  his  majesty.    To  this  count  of  the 

(!edarakk>n  there  is  a  demurrer,  and  twq  questions  afis^ 

opoQ  It:  first.  Whether  there  is  to  be  a  return  of  pre- 

miam  on  account  of  the  departure  from  Cadiz  witl)  con* 

roj,  the  sbip  having  arrived  at  England,  but  not  havinf^ 

arrired  in  safety  at  Flmhtng,  which  was  her  ultimate  port 

of  destination  i    We  are  of  opinion  that  there  ought  no| 

to  be  a  return  of  premium,  because  the  words  ^'  and  ar^ 

nxii^  constitnte  one  general  condition,  which  overriden 

tke  whole  of  the  previous  sentence,  and  governs  equally 

all  the  provisions  of  it  for  each  of  the  subdivisions  of  tlie 

Toy^;  that  is  to  say,  beginning  in  the  inverted  order^ 

ttd  taking  the  last  part  first,  if  the  ship  sail  with  con* 

^^  ft  the  voyage,  and  arrive,  to  return  lOi.  per  cent. 

fremiom;  if  with  convoy  from  England  to  Fluskimi,  and 

^rntt,  to  return  ^1. ;  if  the  sbip  sail  with  convoy  from 

Cfldi:  Id  England,  and  arrive,  to  return  Hi.  per  cent«  For 

H  if  impossible  to  say,  that  the  arrival  at  the  separate 

pvts  of  the  voyage  should  render  the  underwriter  liable 

^  s  return  of  premium,   independently  of  the  same 

cffi^  which  those  words  have  in  his  favour  with  respect 

to  the  nltimate  arrival ;  and  that  he  should  have  to  pay 

^  a  total  loss,  and  yet  have  to  return  the  premtunu 

"A  second  question  is.  Whether  the  allegation  respect* 
i^the  property  of  the  assured  in  the  ship,  sets  forth. 
efficiently  that  it  was,  under  such  circumstances,  foreign, 
^  to  render  it  a  valid  insurance  within  the  stat.  1 9  Geo.  1 1. 
^37?  And  next,  si^>po8ing  that  allegation  is  not  sufli* 
^t,  Whether  it  ought  not  to  be  rejected  as  surplusage  i 
Thii  depends  npon.  Whether  any  such  allegation  at  all  is 
^ccesiary;  And,  l^^betber  it  ia  hot  jaeo^isary  for  the  de-r 
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lias.  fendaniSi  in  order  to  rebut  the  claim. of  the  plaintifT^  Iq 
^  ^ —  shew  that  the  insurance  was  made  upon  property  wiiicli 
'  vertus  fell  within  the  restrictions  of  that  statute?  And  this  ha^ 
1.iMesubie».  jjgg„  argued  to  be  so  by  ans^logy  to  the  statute  of  frauds^ 
which  has  made  certaifi  requisites  necessary  in  lieges  foi 
more  than  three  years^  and  in  promises  for  the  debts  o\ 
third  persons^  or  of  tei^tators  by  their  administrators^  ancj 
lyhich  requisites^  however^  it  is  not  necessary  for  tli^ 
plain tiffj  at  firsts  to  shew^  have  been  pomplied  with^  jj 
being  sufficient  if  it  be  stated  in  the  declaration  in  th^ 
same  form  as  i(  would  have  been  before  thatstatute»  Ii^ 
other  words.  Whether  this  statute,  19  Geo.  II.  c«  STj 
makes  any  other  mode  of  declaring  necessary  than  wa^ 
SQ  before. the  making  of  (hat  sti^tutef  Andj  lastly^  s^ 
third  question  arises,  Whetlier  f^  policy  of  insurance  of  ^ 
foreign  ship  by  a  British  underwriter  be  a  valid  instru-^ 
ment,  soas  to  charge  sucli  underwriter,  in  the  event  ol 
a  lawful  capture  of  such  ^hip  by  one  of  hi^  majesty*^ 
ships  of  war  ?    And  inasmuch  as  our  opinion  is  in  favour 

.  of  the  defendant  on  this  latter  objectiqn,  it  is  unneces-, 
sary  to  consider  such  other  olyectiqns  as  have  been  raised^ 
which  relate  to  the  sufficiency  of  the  averu^ents  to  take 
this  case  out  of  the  statute,  with  respect  to  wagering  po- 
licies. It  is  said,  indeed,  that  this  is  not  an  insurance^ 
expreisfy  against  British  capture,  but  that  it  is  only  an 
insurance  against  capture  generally,  made  at  a  time  whenj 
the  ship  was  not  liable  to  be  taken  as  prize  to  his  mn* 
jesty,  although,  a  war  afterw$irds  breaking  out,  it  was^ 
lawfully  taken  as  prize  by  a  British  ship  of  war*  In 
effect  it  amounts  to  this  question,  Whetlier  an  insurance 
against  capture  generally  can  he  legally  carded  inta 
effect,  so  as  to  operate  to  insure  the  persons  for  whom  it 

.  is  made,  against  a  capture  by  his  majesty's  ships,  and  saj 
as  to  secure  the  property  of  an  enemy  from  suffering  by-j 
the  event  of  a  war  with  this  country?  Ahd,  upon  dae 
consideration,  we  are  of  opinion,  that  this  )ast  objectioa 
is  well  founded,  and  that  no  action  can  bemaintained  upou 
a  policy  so  circumstanced.  A  policy  against  British  cap- 
tures;  eo  nwint,  would  be  clearly  illegal^  as  directly 
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ngabst  the  interest  of  the  state^  and  tending  to  defeat       moi, 

ihc  necessary  operations  of  the  war,  which  the  state  is,     Z^ * 

It  the  time,  carrying  on,  at  least  to  the  extent  of  the  verfut 
indemnity  created  by  the  insurance.  And  if  an  insurance  L«Msiu»i*% 
gainst  British  capture  in  terms  would  be  void,  then  an, 
iuaiacc  in  general  terms,  which  would  indirectly  in- 
dode  the  same  thing,  must,  on  the  like  grounds  of  ob- 
rloQs policy,  bcToid  also.  In  this  there  is  a  great  ana* 
logj  to  the  case  of  illegal  adventures,  in  contravention 
of  the  revenue  laws.  For  if  an  enemy's  property  should 
kecoYered  under  the  general  term  capture  of  princes,  as 
l*iflg  e?ery  way  virtually  included  in  the  words  of  the 
policj,  the  effect  of  which  we  have  expressed  already,  S0 
iDBj  other  illegal  adventures  be  included  in  the  terms  re-* 
^mnts  of  princes  and  people. .  But  yet  policies  are  al- 
ways construed  with  an  exception  against  all  such  illegal 
adTenturcs :  and  upon  grounds  of  the  best  national  po- 
Iicy^  all  policies  of  insurance,  affecting  the  question  of 
capture^  ought  to  be  so  construed  in  an  English  couit  of 
j^»tice,  that  the  designs  of  the  government  may  not  be 
cwDtervailed  by  the  priyate  interest  of  the  subject, 
^^hatsoever  opinions  have  been  urged  to  the  contrary, 
^cither  those  opinions,  nor  the  authority  and  zeal  with 
vhich  they  have  been  pressed,  have  gone  the  length  of 
prodscing  one  judicial  authority  on  the  subject,  nor  was 
it  ever  argued  judicially.  The  practice  indeed^  if  it  has 
obtamed,  having  been  countenanced  by  opinions  of  great 
authority,  has  gone  upon  the  mutual  good  faith  of  the 
parties,  and  the  objection  against  it  has  never  beeiji 
^<:q.  But  if  it  had  been  taken,  it  cannot  be  said  but 
^l^at  those  even  who  thought  it  politic  to  allow  the  prac- 
^ceof  it,  might  have  held  it  not  strictly  lawful  in  itself; 
^nd  when  taken,  and  fully  considered,  as  it  was  in  a  rcr 
cent  case  of  Furtado  and  Rogers,  it  was  decided,  that  the 
'^ttranee  of  the  property  of  an  enemy  is  illegal.  Oa 
^  general  grounds  of  policy,  I  fully  and  entirely  agree 
^ith  the  judgment  in  that  case.  The  able  manner  in 
*hich  Lord'ALVANLEY  has  there  laid  down  those  prin- 
*^ples  of  policy,  render  it  unnecessary  for  me  Xq  make  any 
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iat9«       fiirtlief  commeQts  apoo  that  subject.    I  will  nov  take  no* 
£^^^^     tice  of  ooe  pointy  which  was  made  in  the  case  of  Gamba 

teriut       v«  Le  Mtiurier*  and  arises  upon  tlie  statute  34  Geo,  III* 
*^       '*'"*c.  79,  seCfc  It,  which  enacts,  that  any  persons  who,  be- 
fore the  8th  of  May,  ITdS,  had  effected  an  insurance  on 
any  ship  or  effects  belonging  to  persons  resident  io  any 
of  the  dominions  of  France,   or  witliin  any  territory 
vhichj  on  the  )st  of  January,  1794>  was,  or  during  the 
war  should,  be  under  the  government  of  the  persons  ex* 
ercising,  or  who  should  exercise  the  powers  of  govei'D- 
ment  in  France,  for  the  benefit  of  such  persons  respec- 
tirely,  to  apply  to  the  commissioners  (appointed  by  that 
act)  to  direct  tbe.payment  of  any  money  due  by  virtue  of 
•uch  insurance,  in  such  manner  as  the  said  commissionen 
should  direct,  which  the  said  commissio*ners  are  thereby 
Authorised  to  do.    And  that  tbey  may  recover  the  same, 
notwitkUanding  any  Mug  in  the  said  recited  act  of  that 
present  sessioo  (34  Geo.  HI.  c.  y.)  to  the  contrary  ;  and 
that  it  should  not  be  pleaded  to  any  such  action,  that  the 
person  or  persons  for  wliose  benefit  any  such  insurance 
Was  made,  was,  or  were  an  alien,  enemy,  or  eoeoiies ; 
provided  always,  that  all  oooney,  which  should  be  re- 
covered by  means  of  such  action,  should,  in  all  respects* 
be  subject  io  the  provisions  contained  in  the  said  recited 
act,  34  Geo.  U  [.  c.  9  ^  and  in  that  act  (34  Geo.  HI.  c.  79)- 
And  it  has  been  contended,  that  as  that  statute  enabled 
persons  to  recover  upon  insurances  of  enemies'  property 
made  even  during  the  war,  so  the  plaintiff  in  this  case 
having  a  licence  from  the  commissioners,  may  he  at  li« 
berty  to  recover  on  this  insurance  at  least,  which  was 
made  before  the  war.     But  we  are  of  opinion,  that  that 
clause  was  intended  only  to  remedy  the  recent  personal 
objections  to  the  recovering  upon  such  policies  of  insu- 
rance which  had  been  enacted  during  that  sessbn ;  and 
that  the  legislator  having  expressly  referred  to  the  recent 
act,  must  have  considered  no  other  objects  as  within  the 
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pfOTiaons  of  that  clause.    But  it  is  certain^  that  this  be-       i^os. 

iag  an  insuraDce  in  effect  against  British  capture^  is  not      ' 

witfaio  that  act^  unless  the  taking  away  of  the  bar  of  vei-sut 
pleading  alien  enemj  is  te  be  considered  as  enabling  the  L«M«su»«m, 
plaintiff  to  recover.  But  that  too  was  to  apply  to  the 
paxticolar  cases  there  alluded  to^  with  respect  to  the  pro- 
Tioons  of  a  recent  statute.  At  any  rate  we  are  of  opi«» 
Bkm,  that  if  it  was  intended  to  give  that  a  general  appli- 
cttioD,  yet  it  is  safer  to  determine  that  the  legislature  has 
defectively  provided  for  the  removal  of  the  obstacles 
agaiost  the  plaintiff  in  this  case^  and  that  it  is  ca$us 
omtms,  tbao  to  adopt  a  construction^  which  should  pror 
eeed  opoo  a  presumption^  that  the  legislature  meant  to 
aJler  the  great  and  leading  principles  of  the  law^  to  eat- 
able a  [daintiff  to  recover  in  such  a  case  as  this,  evidently 
•gainil  the  true  policy  and  interest  of  (he  state.'' 

Judgment  for  the  j>efbndant. 


Gamma  and  Another  «er^s  Le  MESURf&B.-^£iin^  Day.       isos. 

JNSVlLiNCE  em  a  French  Mp  in  time  of  peace  ;  war  is  de- 
dtnd,  emd  eke  is  a^urei  by  a  British  force ;  the  ageints  for 
the  assured  obtain  the  royal  Ucence  to  receive  the  money  for  the 
^  from  the  underwriters,  and  upon  the  arrival  of  peace  an  . 
eetim  is  commenced  upon  the  pokey  under  their  authority :  Heldf 
ntft  maintainable.  / 

^HIS  wiaa  an  action  upon  a  policy^of  insurance^  dated      Gavba 
the   lath  day  of  September,   1792,  upon  the  ship       J^ 
called  the  JEole,  aud  upon  any  kind  of  goods  and  mer-  LiH&ivmim. 
chasdiaes  on  board,  at  and  from  St*  Domingo  to  Dun- 
My  to  recover  a  loss  by  captuj^.    The  cause  was  tried 
More  the  right  honourdile  Lord  Ellenborouoh,  C.  J. 
at  the  sittings  in  London,  after  Hilary  term,  1903,  when 
the  jury  fbond  a  verdict  for  theplaintiffs — damages  £001., 
^d  costs  iOs.,  sulyect  to  the  opinion  of  the  court,  upon 
^  following  caae : 

▼OL.  III.     N*.  14.  K 
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^^^'  The  plaintiffs;  upon  the  18lh  day  of  September,  17C«,r 

Gamba       caused  the  insurances  in  question  to  be  made  on  the  ship 
'vcrsvt       ^ole,  and  on  any  kind  of  goods  and  merchandise  on  board  . 
^LKMKsuRXEm.  The  defendants  subscribed  the   same   for  2001.;  whicH 
subscription  was  on  the  goods  and  merchandises.   On  the 
l6th  day  of  October,  1792,  the  ship  began  to  take  her 
loading  on  board.     From  the  time  of  the  insurance,  until 
the  loss  hereinafter  mentioned,  the  plaintiffs  were  owner* 
of  the   ship,  and   interested  in   the  cargo  beyond    the 
amount  of  the  sum  insured.    At  the  time  the  policy  was 
effected,   and   from   thence  until  the   action  was  coin^ 
menced,  the  plaintiffs  were  French  subjects,  merchants 
*md    partners,    resident  at   Dunkirk  in   France,  which 
country,  when  the  policy  was  effected,  was  in  amity  with 
this  kingdom,  and  remained  so  until  the  month  of  Fe- 
bruary, 1793,  at  which  time  hostilities  broke  outl)etween 
this  kingdom  and   France,     The  ship  yEole,  with  her 
cargo  on  board,  remained  in  good  safety  at  St.  Domingo, 
until  the  29th  day  of  September,  J 793,  when  the  ship 
and  her  cargo  were  captured  by  three  British  frigates, 
and  were  afterwards  regularly  condemned  in  the  court  of 
Admiralty,  as  prize  to  the  British  force.    At  the  time  ibiB 
*  * "  action  was  commenced,  this  country  was  again  in  amity 

with  France.  On  the  3d  day  of  May,  1795>  his  majesty 
granted  a  licence  to  Messrs.  Bourdieu,  authorising  them 
to  receive  from  the  underwriters  on  this  policy  the  money 
for  which  they  had  subscribed;  and  this  action  was 
brought  under  the  difection  of  Messrs.  Bourdieu,  the 
plaintiffs*  apents. 

The  question  for  the  opinion  of  the  court  is,  Whether 
the  plaintiffs  are  intitled  to  recover  in  this  action  P  If  the 
court  shall  be  6f  opinion  that  they  are,  a  verdict  is  to  be 
entered  for  the  plaintiffs ;  but  if  the  court  shall  be  of  opi- 
nion that  they  are  not  intitled  to  recover,  then  a  nonsuit  is 
.  to  be  entered.  Either  party  is  at  liberty  to  torn  this  case 
into  a  special  verdict. 

This  case  was  ably  argued  by  C.  Warren,  for  the 
plaintiffs ;  and  Best,  Serjeant,  for  the  defendants. 
The  course  of  argument  was,  in  general,  very  similar 
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to  &at  wb'ch  vas  adopted  in  the  other  lat^  cases,  where «      ieod. 
the  iosuraoce  of  the  property  of  an  enemy  came  in  ques-      g7«b7 
tioo  \  and  in  addition  to  the  argument  on  the  statutes,        rt.  ai 
noticed  in  the  judginent  in  the  last  case,  it  was  very  i^jM^v'^, 
stmnglj  pressed,  on  behalf  of  the  plaintiffs,  that  in  oppo- 
sitioQ  to  the  case  of   Furtado    and    Rogers,'*    against 
vhichit  was  competent  then  to  argue,  as  if  it  were  be- 
fore the  court  on  error,   the  whole  current  of  autho- 
rities, for  upwards  of,  at  least,  60  years,  was  iti  favour 
of  such  insurances.    That  although  the  objection  was 
oever  taken  to  their  being  lawful,  when  such  actions  were 
formerly  brought,  yet  the  question  passing  sub  siltntio, 
v^  an  admission  of  their  legality ;  and  that  the  provi- 
wMsof  .S4  Geo,  Id,  c.  9  and  39,  if  they  are  to  operate 
farther  than  to  take  away  the  right  of  British  subjects  to 
insure  the  property  of  an  enemy  during  war,  and  also  to 
preveat  the  assured  from  recovering  during  war, even  upon 
an  iosarance  made  in  time  of  peace,  are  a  tacit  admission 
^'f  the  legality  of  such  nn  insurance  previous  tu  the  sta- 
tales. t    AnA  the  opinions  of  Lord   Mafisfield  and  Sir 
Dudley  Rider,  when  solicitor  and  attorney  general,  de- 
livered in  the  House  of  Commot>s,  iu  favour  of  these  in- 
ioraoces,  were  much  relied  upon. 

As  to  these  authorities  Lord  Ellenborouou,  C.  J. 
made  some  strong  observations,  in  delivering  the  judg- 
ment of  the  court  in  the  last  case;  and  Best,  8ei jean t, 
<luring  the  argument,  cited  what  was  said  by  BulUr,i,  in 
&  case  of  GiUon  v.  Bell,  to  shew  that  the  opinion  of 
W(l  Man^eid,  as  a  Judge,  was  difTereut;  and  that 
^though  he  approved  of  the  policy  of  such  insu- 
rances, he  had  never  actually  decided  that  they  were 
iawful.  Upon  the  general  principle,  it  was  urged,  that 
^  contract  during  peace  to  supply  an  enemy  with  ships, 


•  ZBos.  mdPulL  igi. 

•  The  coses  of  action*)  on  ransom  bills  were  als6  mentioned  as 
"^■•i'lar;  ibcy  having  been  at  one  time  encouraged  by  the  courts 
'<  law,  and  utterwards  prubibited  by  statute. 
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i80».       wl»bh  would  be  tbe  zaeans  of  aaststing  .htai  in  war, 
QjMBj^      could  only  be  suspended  by  the  interventioa  of  war ;  and 

€t.Ql,  this  contract  to  indemnify  ngaiasi  the  I038  of  a  ship, 
l^  Mmukiss.  would  likewise  only  be  suspended  in  its  perfbrnance,  but 
would  not  be  absolutely  void.  That  the  perfarmanoe  of 
it^  after  the  war^  was  not  liable  to  tbe  same  objections^  on 
-the  ground  of  assistance  to  the  enemy^  and  injury  to  oar 
^wn  government,  it  would  apply  to  the  performance  of 
it  during  the  war. 

V  The  coust^  upon  the  argument^  said>  there  oould  be 
tio  doubt  as  to  the  law,  or  policy  of  the  case;  but  they 
would  look  into  the  statutes  34  Geo.  IlL  c,  9  and  79;  and 
this  day 

•  Lord  £llsnborough/C.  J.  delivered  the  opinion  of 
the  court,  in  effect,  as  follows,  after  noticing  that  it  was 
in  the  course  of  the  argument  in  this  cas^  that  the  point 
on  the  construction  of  those  statutes  wes  urged.  "The 
other  grounds  suggested  have  not  induced  us  to  change  the 
ophiion  which  we  had  formed ;  for  it  by  no  mean?  fol- 
lows, that  because  a  particular  act  was  made  to  prohibit 
Tansom  bills,  and  they  were  till  then  permitted  to  be  en- 
forced by  an  action,  an  action  may  now  ^  maintained 
upon  a  contract  detrimental  to  the  interests  of  the  country ; 
for,  as  was  argued  at  the  bar,  they  were  then  considered  tq 
be  advantageous  to  ite  interests.  As  to  the  case  put  by 
the  counsel  for  the  plaintiffs,  on  a  contract  to  supply  the 
enemy  with  ships  or  goods,  which  would  only  be  sus- 
"^nded  by  the  war,  that  would  hot  apply  to  this  case,  un- 
less the  supply  were  to  depend  upon  the  losses  sustained 
•during  and  by  the  war ;  and  if  so,  it  would  be  void  abso- 
lutely, and  not  merely  suspended.  For  it  matters  not 
tvhether  tbe  loss  be  indemnifitd  during  the  wai-,  or  after 
the  war.  The  effect  of  such  an  indemnity  is  exactly  tbe 
same,  whether  it  be  made  immediately,  or  not;  for  it 
operates  prospectively  as  an  encouragement,  and  lessens 
the  evils  of  war  to  the  enemy." 
i  .  Nonsuit  ent»i£^« 
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G(X)DS  are  skipped  cm  ^oard  an  Am^ric^n  by  a  fnercktmi  in  Lou*  *^^' 
te,  ditri9g  pemcCf  to  a  Frenfk  merckuni  at  Bayoniw ;  before 
ikAip  quiis  GTHvemtii  fooar  i$  dedared  :  the  goods  Mn  after* 
nrit  teixed  as  prize  by  ike  Spanish  gooerameait  in  Momee 
atk  Greai  Britain:  Held^  that  an  vndiermri/Ur  em  a  policy  ^ 
imroRce  ou  these  goods^  effected  before  tie  war^  and  averring 
tkc  isterest  in  the  French  inerchaBt,  is  not  liable  for  the  los9 
iicnasg  during  the  Kar* 

AUfdiides  of  insurance  on  foreign  intere$ts  are  to  be  ttnderstootij 
titk  a  proviso,  thai  they  shall  not  extend  to  corer  any  loss  ocm 
enuring  in  the  course  of  a  war  between  the  two  nations,  to  vihich 
the  assured  and  insurer  respectiiefy  belong. 

T'HIS  action  was  brought  against  the  defendant  as  an     BtA!tDAir 
underwriter,  on  a  policy  of  insurance  on  goods  in     cumLuI*. 
the  ship  Greyhoundt  warranted  an  American  ship,  on  a 
vovage  at  and  from  London  to  Bayohne,  and  the  loss  was 
staled  tp  have  arisen  by  seizure  and  detention. 

At  the  trial  before  Lord  EllenborougHi  C.J.  at  the 
sitiiogs  after  Hilary  term,  a  verdict  was  found  for  the 
ftaintiff,  subject  to  the  opinion  of  the  court  upon  the 
to! lowing  case  : 

Tlie  plainti^  being  a  merchant,  residing  in  Londof^ 
in  the  latter  end  of  the  year  179«,  received  orders  from 
tbe  persons  averred  to  be  inlerested  in  the  goods  insured^ 
rciident  at  Bayonne  in  France,  to  pnrchase  and  ship  for 
their  account  on  commission  ^wixAryEa^t India  piece-goods, 
which  he  accordingly  purchased  for  them.  These  goodi 
were  shipped  by  the  plaintiff  on  board  the  ship  in  quel* 
tion  (being  a  general  shi[))  in  the  port  o/'  London,  in 
January,  1793  j  an4  on  the  4th  of  February,  17&3,  tlie 
bills  of  lading  were  signed  by  the  captain,  and  on  the 
following  day  were  forwarded  by  the  plaintiff  U>  the  con- 
signees of  the  goods  at  BayiAme,  for  whom  the  same 
M  been  purchased  and  shipped^  accompanied   by  in- 
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180S,        voices  thereof.    On  the  4th  of  February,  1793,  an  order 
Brandok     of  council  of  that  date  was  signed,  and  on  the  Qlh  was 
published  i^   the  QazeUe,  which,  after  reciting,  '^  that 
his  majesty  had   receiired  intelligence  that  some   ships 
belonging  to  his  ^ul^ects  wer^  detained  in  the  Freach 
ports, .  ordered  that  no  ships  belonging  to  any  of  his  ma- 
jesty's subjects  should  be  permitted  to  enter  and  clear 
t)ut  for  any  of  the  ports  of  France,  or  for  the  ports  of 
any  country  occupied  by  the  armies  of  France  until  far* 
ther  orders ;  and  that  a  general  embargo  or  st6p  be  made 
of  all  French  ships  then  within,  or  which  hereafter  sbonlcl 
come  into  any  of  the  ports  of  Great  Britain,  together 
with  all  persons  and  efteots  on  board  the  said  ships;  but 
that  the  utmost  care  be  taken  for  the  preservation  of  the 
cargoes  on  board  any  of  tlie  said  ships,  so  that  no  da- 
mage or  embezzlement  whatsoever  be  sustained."    The 
policy  was  subscribed  by  the  dejendavt  on  the  2 1st  of 
January,  1793.     On   the   11th  of  Februnry.   1793,  the 
said  ship  sailed  from   London  for  Jiayojtnej  the  captain 
having  first  done  at  London  every  thing  necessary  by- 
law and  the  practice  of  the  Custom  House  to  enable  her 
to  sail  from  London,  with  an  intention  of  going  to  Ba- 
yonne.    On  the  13th   of  February,  1793,  she  arrived  at 
Gravesend,  and  on  the  following  day  the  captain  received 
from  the  searcher's  office  there,  according  to  the  ordi- 
nary and   usual   course,  the  cocquet,  and  other  papers, 
vhich  are  always  transmitted  from  the  Custom  House 
in  London  to  Gravesend,  for  the  purpose  of  being  there 
delivered    to  captains  of    ships    sailing   upon   outward 
voyages,  and  the  ship  immediately  afkerwards  sailed  from 
Gravesend  for  Bayonne,     The  order  of  council,  for  the 
declac^tiou   of   hostilities  between  Great   Jirilain    and 
Ffance,  was  signed  by  his  majesty's  privy  council  on  the 
nth  of  February,  1793,  and  on  the  following  day  was 
received  by  the  commissioners  at  the  Custom  House  in 
London.  The  order  of  council,  declaring  hostilities  against 
France,  was  published  in  the  London  Gazette  on  the  l«2lh 
of  Febmary.     In  the  latter  end  of  February,  the  captain 
was  under  the  necessity  of  putting  into  Port  Passage,  in 
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Spam,  aod  before  he  could  prosecute  his  voyage  to  Ba-       ^^^'   , 
ymae,  the  cargo  was  seized  by  officers  acting  under  the     Bkandow 
aathodij  of  the  king  of  Spain,  and  afterwards  condemn-     -,  ^'^^ 
eti  as  prize.    The  ship  was  Anurican,  as  warranted  ;  and 
the  p^aoDs  inleresled  in  the  cargo  were  Frtuch  subjects^ 
rddealat  Bayannt,  at  the  time  the  goods  were  ordered^ 
porcittsed^  and  shipped,  and  also  at  the  time  the  ship 
saiy  on  the  voyage,  and  at  the  time  of  the  capture. 
Tkjuation  for  the  opinion  of  the  court  was,  "  Whether 
ibt plaintiff  was  entitled  to  recover  in  this  action;  if  the 
co&rt  should  be  of  opinion  that  the  plaifUiff  was  entitled 
to  recover  the  verdict  to  stand;  if  not,  tlien  a  nonsuit 
to  be  entered  r" 

Gjlbs,  for  the  plaintiff,  contended,  ''that  the  pur- 
cbaae  and  shipment  of  the  goods  being  in  time  of  peaces 
it  was  a  iawAil .  trading.  The  signing  of  the  bills  of 
Ui^,  and  all  that  was  necessary  to  be  done  upon  the 
contract  between  the  plaintift'  and  his  correspondent 
abroad^  was  completed  on  the  4th  or  5th  of  February,  at 
which  time  hostilities  had  not  been  declared.  For  the 
tinier  of  council,  on  the  4th  of  February,  was  only  ia 
^nature  of  an  tmbargo,  and  if  at  that  time  the  ship 
iiad  been  burnt  in  the  river,  there  could  have  been  no 
<)Qestion  as  to  the  plaintiff's  right  to  recover ;  and  the 
policy  having  then  attached,  no  subsequent  act  of  hosti- 
lity conld  deprive  the  plaintiff  of  his  right  to  have  his 
contract  performed,  or  to  be  indemnified  against  the  risks 
^^  it.  Even  the  declaration  of  hostilities,  which  did  not 
liappen  till  the  12th  of  February,  would  only  go  to  sus- 
P^»o  the  right  of  action  on  a  contract  in  which  an  alien 
fofeoywas  a  party.  The  underwriter  was  at  that  time 
^n  the  goods,  and  the  plaintiff  could  only  look  to  him 
'wiademnity,  because,  having  delivered  the  goods  to  the 
^^tain  under  the  bill  of  lading,  be  could  not  get  them 
'^utof  his  possession  again,  and  unless  he  is  indemnified 
V  the  underwriter,  he  is  left  without  remedy,  upon 
» 'o$8  incurred  by  a  Ugal  shipment  of  goods  in  time  of 
[face.  If  the  bill  of  lading  did  transfer  the  property  in 
the  goodg  to  the  consignees,  in  tranntu,  still  the  plain** 

^3 


St  •    CM$es  in  K  ^i  in  MickOetmOB  Term,  v|j. 

10W.       tiff  mdy  recover  iio#  itt  timo  6f  p^ce,  thoagb  for  a  lot  i^ 
^        *.       for  which  daring  the  war  he<*owld  not.    The  very  fo?,. 
vertM  ;    of  the  plea  of  alien  enemy  proves  this/*      He  contendr  i 
CcBLx««.    ^jj^^  "that  the  cases  upon  the  subject  did  not  e«tablir 
more  than  that  xsontracts  entered  into  with  an  enen.^ 
were  illegal^  but  that  in  this  case  the  contrMcivf^  wil 
an  alien  am,  which  ought  to  be  performed*"  ,  ^ 

R.  Cabe^  contri.    *'  The  material  fact  in  this  case  i  ^ 
that  the  ship  miled  after  the  declaration  of  war.    Th,^ 
alone  made  the  transaction  illegal.     It  is  unnecessary  t ' 
examine  into  any  other  date  than  tliat  of  the  declarattu 
of  war,  wbich>    being  compared  with  the  time  of  th 
ship's  departure,  is  sufficient  to  establish  this  to  be  an  a( , 
of  tradi:ng  wittr  an  enemy>  which  is  illegals      Whateve 
difficulties,  therefore,  might  have  occurred  in  tie  case 
had  hostilities  not  broken. out  till  tlie  voyage  bad  com 
menced,  they  are  out  of  this  case.    The  cases  of  fotU  r 
Bell,*  and  Bristow  r-  Tower$,f  are  decisive  of  this  case 
When  hostilities  broke  out  the  plaintiff  migbt  haveap 
plied  for  a  licence  from  the  clown  to  have  lenabled  bin 
to  have  withdrawn  the  goods  from  the  possession  o(  th< 
captain,  and  for  this  he  had  a  safficient  opportunity  ifi 
the  interval  between  the  11th  and  14th  of  February, 
during  which  time  the  ship  was  at  Gravesend.    This  is  a 
part  of  the  port  of  London,  and  until  the  ships  actually 
teceive  their  papers  thane,  the  clearance  is  not  coanpletei 
nor  is  the  voyage  commenced.'^    He  cited  the  case  of 
the  Hoop,X  and  other  caseB,^  in  Robinion*s  Admiralty 
Reports,  to  shew,  that  where  the  shipment  was  legal, 
yet  the   exportation  of  the  goods  and   sailing  on  the 
voyage  was  illegal;  and  on  the  policy  of  permitting  in- 
surances to  be  made  on  the  property  of  an  enemy>  b^ 
cited  a  remarkable   passage  from  Falin  ||  on  iMuruncc, 
who  says,  observing  On  the  practice  of  our  nation  during 
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afimer  war :  ''  Thus  it  is  the  good  English  pay  us  hy        i«^* 
Uwir  insurances  for  the  losses  which  we  sustain  by  the    b»aiidoii 
ibroe  of  their  arms." 

GiLm5>  III  reply^  again  urged^  that  the  voyage  was 
commeficed  by  the  clearance  of  the  ship  at  London,  abd 
ewfetroured  to  shew  some  distinction  between  this  and 
Ae  cases  in  Roiimon^B  Reports. 

The  case  stood  over  for  judgment  some  days,  and 
after  the  judgment  in  the  last  case, 

Loid  Ellen  BOROUGH,  C.J.  added,  with  respect  to 
tkis  case, — "  The  question  is.  Whether  an  insurance, 
effscted  in  the  usual  terms,  undtr  the  orders  of  and 
ibr  a  French  subject  by  an  English  subject,  upon  goods 
eoixtracted  for  and  shipped  in  time  of  peace,  be  valid  in 
tbe  event  of  a  loss  happening  during  war,  when  the 
goods  belong  to  a  foreign  enemy  ?  Having  in  the  former 
cases  held,  that  the  general  terms  of  insurance  against 
captuie  are  to  be  understood  as  virtually  excepting  against 
captQies  by  his  majesty  and  British  subjects,  it  follows, 
that  whenever  the  general  words  of  a  policy  extend  to 
ffffjr  other  risk  whatsoever,  the  insurance  must  be  construed, 
notwithstanding,  so  as  not  to  secure  the  property  of  an  tne^ 
*yr,  otherwise,  as  before  explained,  the  general  interest  of 
the  public  and  the  interest  of  the  individual  would  al* 
ways  be  at  variance.  So  that,  where  the  insurance  is  on 
goods  generally,  it  must  be  understood  as  implying, 
'  provided  this  insurance  shall  not  extend  to  any  loss 
happening  by  reason  of  hostility  between  the  one  country 
and  the  other.*  In  like  manner  as  the  terms,  '  capture 
and  detention  by  princes'  shall  not  extend  to  cover  any 
loss  on  a  contraband  adventure.  The  loss  in  this  case 
falling  within  the  immediate  scope  of  such  a  proviso, 
which  indeed  might,  if  necessary,  be  extended  by  'other 
instances,  we  direct 
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^^^'         JDoe  on  the  Demise  ofNuNN  wrsM«  I^ufkin  and  Others, 

'^Friday,  November  II. 

A  COPYHOLDER  leases  for  one  year  certain,  and  at  the  end 
t hereof  from  pear  to  yeaf^  for  thirteen  years  more,  (in  all  four- 
teen), if  the  lord  will  give  Ircence,  and  80  as  the  saine,  or  any 
part  thereof,  shall  not  become  forfeited,  or  liable  to  forfeitnre, 
with  a  covenant  for  quiet  enjoyment  of  the  said  term ;  €md  mUo^ 
in  a  certain  c«M,  for  the  lessor  to  re-enter  on  tmy  fori^  mpon 
giving  one  year's  notice^  and  making  satisfaction  to  be  settled  by 
arbitration :  The  copyholder  afterwards  surreniert  to  m  trustee 
for  the  lord,  with  notice  of  the  lease,  and  a  reservation  ff  all 
subsisting  lewifs:  The  lord  wit hholds  his  licenee»  but  receives 
pdt  rents,  and  his  trustee  gives  notice  to  quit :  Held,  that  ike 
lease  is  only  from  year  to  year^  and  no  forfeiture^  the  licence 
of  the  lord  being  a  condition  precedent;  that  the  temant  being 
ejected^  his  only  remedy ^  ifony,  is  in  equity* 

Vo%dsm.     J^JECTMENT  for  a  messuage  and  lands,  with  the  ap- 
NuMif  purtenanccs  in  Great  Bromley,  in   the  county   of 

LvriiH.  Essex,  The  demise  was  laid  on  the  Istof  October,  1802^ 
and  at  the  trial  before  HaATii,  J.,  at  the  last  spring 
assizes  for  £sKjr,  a  verdict  was  found  tuM  the  flaiHtiff, 
subject  to  the  opinion  of  this  court,  upon  the  following 
case: 

The  premises  are  holden  of  the  manor  of  Great  Brom-' 
ley,  in  E^sex,  by  copy  of  court-roll,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor,  of  which 
John  Hanson,  esq,  is  lord.  On  the  Sath  of  February, 
1795,  Elizabeth  Hotchkin,  widow,  being  then  tenant  forj 
life  of  the  premises,  demised  the  same  by  indenture  t<^ 
John  Lufkin,  deceased,  to  hold  to  him,  his  executorsg  and 
administrators,  from  the  Sgth  of  September,  ]7{H,  for 
and  during  the  full  end  and  term  of  one  whole  year,  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended  ; 
and  at  the  end  of  the  said  term  of  one  year,  from  year  to 
year,  for  and  during  the  term  of  thirteen  years  more,  f  i/^ 
fill  fourteen  years),  if  the  lord  would  give  licence  and  con- 
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wU,  Olid  so  as  the  same,  or  any  pari  or  parcel  thereof,       i803» 
sisald  not  become  forfeited,  or  liable  to  be  forfeited,  at    d'^7^ 
the  jearly  rent  of  42l.,  payable  half  yearlj  at  Lady-day       Ninrw 
and  Micbaelmaff*     In  this  deed  was  contained  a  clause,      Li^kTv. 
thit  ia  case  Mts.Uotchkin,  or  the  next  re¥crsioner>  should 
at  aoj  time  during  the  deoiiae,  be  desirous  to  possess  all, 
or  any  part  of  the  premises,  for  their  own  actual  occupa* 
tkm,  or  for  building  on,  and  should  give  Ltfkin,  or  his 
asi^gns,  twelve  months  previous  notice  in  writing  of  such 
iflteatioD,  the  parts  specified  in  the  notice  should  be  sar- 
Rodeied  suid  delivered  up  on  payment  to  hrfkin  of  such 
ooBpeosatfoQ  for  giving  them  up,  as  two  persons  ap« 
ptttiifed  by  the  parties^  or  their  umpire^  should  judge  a 
ieaseaable  satislaction.  Mrs,  HotclAin  further  covenanted 
and  agreed  with  Lufkin,  that  lie,  his  executors  and  admini* 
strators,  paying  the  above  reserved  yearly  rent,  and  keeping 
all  other  covenants  and  agreements  therein  contained, 
siioald  hold    and    enjoy   the  premises  for   and    during 
the  term  aforesaid^  without  the  disturbance  of  the  said 
EUtabeth  Hotchkin,  the  persons  to  whom  the  next  rever- 
lion  belonged,  or  any  other  person  by  her  means,  con- 
seat,  or  procurement.    JBy  virtue  of  this  indenture  Luf^ 
kin  entered,  and  was  possessed  of  the  premises  till  Au- 
gust, 1801,  when  he  died,  having  made  his  will  and  ap« 
pointed  tlie  defendants  exeoutorsi  who  duly  proved  inch 
will,  and  have  since  continued  in  possession.     Mr.  Hanson 
hating,  on  the  ISth  of  September,  1801,  contracted,  as  well 
vith  Mrs.  Hotchkin  as  the  reversioners,  for  the  purchase 
of  the  premises,  together  with  other  freehold  ahd  copy- 
hold ktids,  tfieR  in  the  occupation  of  one  John  Comellg 
tfoant,  and  Mrs.  Hotchkin;  they,  by   Mr.  Hanson's  di« 
recii<^tt,  on  the  lOfli  of  February,  190S,  surrendered  (he 
premises  to  the  use  of  the  lessor  (rf  the  plaintiJT,  bis  hrirf 
atMi  a^gos,  and  the  plaiittiff^s  lessor  was  on  the  same 
day  admitted  accordingly.    The  purchase  money  for  the 
premises  was  paid  by  Mr.  Hanson,  for  whom  the  plain- 
liflTs  lessor  is  only  a  trustee.    At  the  time  when  Mr.  Han-* . 
*o«  agreed  for  the  purchase,  a  written  contract  was  made, 
conuining  an  exception  of  all  subsisting  leases  (if  anf 
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^8^^-  there  were),  and  the  terms  of  the  demise  to  Lufkin  vere 
Doi  dem.  correctly  stated  in  the  abstract  of  the  title,  which  was  deli- 
Ntjww  tered  to  Mr.  Hanson  before  the  surrender  of  the  premises 
LtrKisf.  or  payment  of  the  purchase  money.  On  the  igth  of 
March,  1602,  Mr.  Hanson  caused  notice  to  be  delivered 
to  the  lessor  of  the  plaintiff,  that  he  would  not  give 
licence  or  consent  to  the  duration  or  continuation  of  any 
under-tenancy  of  any  copyhold  lands  or  tenements  in  the 
manor  longer  than  at  will,  or  from  year  to  year  only.  Oa 
or  before  the  23d  of  March,  the  lessor  of  the  plairUiff  %^st 
the  defendant  notice  to  quit  on  the  29th  of  September 
following.  No  formal  licence  was  ever  given  by  the  lord 
of  tlie  manor  for  the  said  demise  to  Lufkin.  The  defend- 
ants not  having  quitted  the  ejectment,  vras  brought  in 
November  last.  Soon  after  old  Michaelmas,  1802,  Mr. 
Hanson  received  from  the  defendants  and  gave  them  a 
receipt  for  a  year's  quit  rent,  in  respect  of  the  premises, 
and  which  quit  rent  had  been  regularly  paid  to  him  from 
1794  till  tliat  time.  Mrs.  Hotchkin  still  living.  The  ques- 
tion for  the  opinion  of  the  court  was.  Whether  the 
lessor  of  the  plaintiff  was  entitled  to  recover  ?  If  he  were, 
the  verdict  to  stand ;  if  not,  a  nonsuit  to  be  entered. 

This  case  was  very  ably  argued  by  Bosanquet,*  fi^ 
the  plaintiff^,  and  Marry  at,  for  the  defendants.  For 
the  plaintiff  il  was  contended, ''  that  by  the  terms  of  the 
habendum,  in  the  demise  to  Lufkin,  the  licence  of  the  lord 
was  a  condition  precedent  to  the  enlargement  of  the 
estate  beyond  u  lease  for  one  year  certain  ;  and  therefore 


•  He  entered  very  fully  into  the  doctrine  of  forfeiture  of  copj- 
^oU  estates,  aod  cited  the  foUowiug  cases : 

Ladtf  Montagues  case,  Cro,  Car.  233 ;  Sir  UCiUiam  Jones,  249  ;j 
Csf.  Utt,2l6(i ;  CroJac.$0\.  308;  Comyns's  Digest.  *' Condition,** 
JB.  3  ;  l4ntkan  y.Thomaff  2  Kcb.  267  i  Hamiem  v.  Hamlen,  2 
Mod.  79*  He  examined  also  the  cases  in  1  SaUc.  185 ;  I  ^^^'*^'l 
284;  3  Lev.  526;  4  Mod.  80;  Yeh.  222;  Cro.  Jac.  305;  CV*. 
Wiz.  6o6.  622 ;  and  3  Mod.  81.  , 
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the  damie  worked  no  foifeilure  immediately^  That  the  isos. 
Ubaihm  was  not  enlarged  hy  the  covenant  for  quiet 
tu}oymatl,  or  by  that  of  re-entry  upon  the  year's  notice^ 
ftcconiiDg  to  the  terms  stipulated  for.  That  therefore^  for 
Vint  of  a  licence,  express  or  implied,  from  the  lord,  the 
iisikilQr  Mrs.  H.,  might  have  given  notice  to  quit,  as 
vdlastfae  lessor  of  the  plainlifT;  and  even  if  she  was 
ittrzed  by  the  covenant  for  quiet  enjoyment,  yet  he  would 
ix>t  be  barred  by  it.  That  the  receipt  of  the  quit  rent 
VBs  00  maicer,  because  until  the  notice  to  quit,  the  de* 
idiot's  possession  was  not  tortious  J' 

Fcf  the  dtfmdant,  it  was  insisted,  ''  that  the  lessor  of 
the  plaintiff  was  a  purchaser  with  notice ;  and  that  taking 
tberhole  of  the  lease  together,  it  must  be  construed,  ac- 
cording to  the  real  intention  of  the  parties,  to  be  a  lease  in 
fmtttti  for  14  years ;  and  the  covenant  for  re-entry  as 
Abore,  was  urged  as  considerably  aiding  this  construc- 
tioQ.  The  word  and  was  considered  as  meaning  or. 
Tbeo,  as  the  lord  had  notice,  it  was  contended  that  the 
receipt  of  quit  rent  was  a  waiver  of  the  forfeiture." 

Lord  Ellenbobough,  C.  J.  ''  The  terms  in  the 
inhtndum,  for  the  exception  of  forfeiture,  clearly  consti- 
tute a  condition  precedent.  It  is  a  lease  for  a  year  cer- 
tain; and  then  from  year  to  year,  during  the  term  of  13 
yean  more,  if  the  lord  would  give  licence,  and  so  as  the 
*9mt  shall  not  become  liable  to  be  forfeited.  He  never 
ills  consented ;  therefore  it  is  no  greater  interest  than  for 
one  year,  which  may  be  determined  by  notice  from  the 
leisor^  or  her  assigns.  If  from  the  circumstances  of  the 
^,  and  the  clause  concerning  subsisting  leases  in  the 
CDDveyance  from  Mrs.Hotchkin  to  Hanson,  there  is  any 
pound  for  relief,  that  can  only  be  in  a  court  of  equity. 
We  have  nothing  to  do  with  it.  At  law,  the  lease  to  the 
Pendant  is  only  from  year  to  year.'*^ 

Th«  other  Judges  concurred  in  the  same  opinion. 

POSTBA  TO  TUX  PLAINTIFF. 


Et,vrr, 


9«  CM9  M  ]B,  R.  in  MkhOetmat  Ttrw», 

^^'       ^OE  on  the  Demise  r/GiLMAN  vefsus  Elvey,— Nor.  1^ 

DEVISE  to  the  testaior'i  scfn  H.  CJ.,  and  to  the  issue  of  his  bod\ 
iawfutty  begotten^  or  to  be  begotten,  his,  ker,  and  t\eir  heirs 
equally  to  be  divided,  if  more  than  one;  and  if  he  thati hat\ 
no  issve  of  his  body  living  at  tht  time  of  his  decease,  remaindd 
#0  the  testator^t grandson  H.  E.,  «» fie :  H.  G.  enters,  sufftti 
a  recovery^  and  dies  tnthout  hating  hud  any  chiHren,  hs^vini 
devUcd  to  the  lessor  of  the  phlntif  in  fie :  Held,  that  the  rc\ 
eatery,  so  safered^  barred  the  remainder  aver  to  M.  E-,  vhetki 
H.  O.  were  temantfin-  life  or  in  tail. 

^i\^     'PHIS  was  an  ejectment  brought  on  the  demise  of  Jnr^ 
versu$  Giilmanj  widow,  to  recover  the  possession  of  a  mes- 

suage or  tenement,  stablcf-yard,  garden  ground,  and  pre^ 
mises,  situate  in  the  town  and  port  of  Dover,  in  the 
county  of  Kent.  The  action  was  tried  at  the  last  nssisei 
for  the  county  of  Kent,  when  a  verdict  was  found  fcr  th^ 
plaintiff,  subject  to  the  opinion  of  this  court,  on  the  fol- 
lowing case : 

John  Gill/nan  being  seised  in  fee  of  the  premises  ia 
question,  by  his  will,  bearing  date  the  28th  day  of  March, 
]77d,  duly  executed  and  attested,  devised  the  said  pre- 
mises as  follows : 

«'  I  give  and  devise  unto  my  beloved  wife  Mary  Gil- 
man,  all  that  my  messuage  or  tenement,  with  the  out- 
houses, buildings,  garden  ground,  and  appurtenancei 
thereto  belonging,  situate,  lying,  and  being  at  a  certain 
place  called  AbovC'Tscatt,  near  Con-gate,  in  the  town  and 
port  of  Dover  aforesaid,  now  in  my  own  occupation ;  and 
all  other  my  real  estate,  to  hold  to  my  said  wife,  for  Jind 
during  the  term  of  her  natural  life,  she  keeping  the  same 
in  good  and  tenantable  repair  ;  and  from  and  after  her 
decease,  I  give  to  my  son  Utnry  Gilmail,  and  to  the  imtr 
of  his  body  lawfully  begotten,  or  to  be  begotten,  his,  her, 
and  their  heirs,  equally  to  be  divided,  if  more  than  one ; 


/« tic  BH^F^mU  Y^MfofGtbTgt  III.  S 

ttd  if  iqr  said  son  Henry  GUmam^  shall  have  no  issoe  of       laos. 
kis  Wr,  lavfiiUy  begotten,  Uviug  at  the  tune  of  his  de*    d^T^iL 
eeasej  then  I  give  and  devise  the  said  messuage  or  tese-      QuM^m 
pent,  oathonses,  buildings,  and  premises,  and  all  other  *    £|^«r« 
Bj  real  estate  unto  my  grandson  Hayes  Ehey,  and  to  his 
lors  and  a:S3igns  for  ever." 

The  said  John  Gilman  died  in  the  month  of  November^ 
^7T3|  leaving  his  said  wife  Mary,  and  the  said  Henry 
^Umn^  his  son,  and  heir  at  law,  him  surviving.  The  said 
^fify  Gilman  died  some  time  afterwards ;  avd  upon  her 
lealhjthe  said  Henry  Gilman  entered  into  possession  or  the 
led  premises,  and  being  seised  thereof,  he,  the  said  Henry 
Gilman,  in  Easter  term,  1788,  duly  suffered  a  common 
recoTery  of  the  said  premises,  the  uses  whereof  were  by 
iadeoture,  bearing  date  the  3d  of  April,  1788  (being  the 
release  to  make  a  tenant  to  the  pnecipe),  declared  to  be 
to  ihe  said  Henry  Gilman,  and  bis  heirs  and  assigns  for 
erer. 

The  said  Henry  Gilman  afterwards  made  his  will,  bear- 
ii^date  the  23d  of  June,  1788,  which  was  duly  executed 
lad  attested,  and  thereby  devised  th^  said  premises  to  his 
tue  Jnn  Gilman  (the  lessor  of  the  plaintiff),  b^r  heirs 
wA  assigns  for  ever.  The  said  Henry  Gilman  died  ki 
RoTember,  179^,  without  having  any  child  living  at  the 
isie  of  the  death  of  the  said  John  Gilman,  or  at  s^tiy  time 
i&arwards. 

The  defendant  is  the  heir  at  law  of  Haye$  Elves,  named 
in  the  will  of  the  said  John  Gilman. 

The  question  for  the  opinion  of  the  court  was,  Whe-- 
*er  the  plaintiff  was  intitled  to  recover? 

This  case  was  ably  argued  by  Hahv^y,  for  the  plaintiff; 
jisd  PiTCAiENE,  for  the  defendants. 
'  The  coubt  held,  that  the  words  of  the  devise  to 
flwiy  Gilman,  corresponded  in  effect  with  those  in  Doe 
^  Burnsall'*  and  that  upon  the  authority  of  Loddington 
t  Kime,'f  the  recovery  suflibred  would  either  bar  the  issue 


•  6  Term.  Rep.  30,  t  Salk.  254;  1  Lord  Ray.  203. 
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1809.  in  tailj  supposing  it  to  be  an  estate  in  tail^  or  the  contin 

PoK  dtm.  gen*  remainder  to  the  issue^  supposing  it  an  estate  &( 

GiiHAit  life. 

^j^  POSTEA   TO  THE  PLAINTIF! 


Shobt  on  the  Demise  of  Sarah  Gastrell  (W^ido 
versvs  Smith  and  Another. — "Siyo.  28. 

A.  h^  mU,  duly  executed^  deviset  lands  to  B.  and  C,  in  tryst ; 
afterwards  nmke$  a  codicil,  unattested,  appointing  two  oiker  f 
sons  trustees  and  executorsy  in.  ike  place  of  C,  and  strika  oj 
.  his  name,  and  inserts  their  names  instead,  and  makes  i(M 
other  alterations  in  the  uill :  Held,  that  the  obliteration  of  t\ 
name  of  C,  being  for  the  purpose  of  inserting  other  names,  ai 
only  to  make  the  former  trust  void  in  case  the  alterations  com 
take  effect,  it  did  not  amount  to  a  revocation ;  at  least,  that  ^| 
trust  to  B.  continued,  notwithstanding  the  alteration. 

SaoiiT  dem.   TPHIS  was  an  action  of  ejectment  brought  for  the  n 
^^ventu^  covcry  of  certain  premises  in  Gloucestershire,  an 

Smiih.      tried  by  consent^  before   Lord  Ellen  borough,  Chk 
Justice^  at  the  sittings  at  Westminster. 

At  the  trial  a  verdict  was,  by  the  direction  of  thelearne 
Judge,  found  for  the  plaintiff,  which  the  defendants  wei 
to  be  at  liberty  to  move  to  set  aside,  and  enter  a  nonsui 
without  costs;  and  on  motion  so  made,  the  court  w; 
pleased  to  direct  the  facts  to  be  pat  into  the  form  of 
special  case  for  their  opinion,  viz. 

The  lessor  of  the  plaintiff  was  the  heir  at  law  of  or 

Thomas  Carwardine,  who,  at  the  time  of  making  his  \r\ 

h^rdafler  mentioned,  and  at  his  death,  was  seised  in  fee  ( 

X      the  premises  in  question,  and  of  which  the  defendants,  i 

the  time  of  bringing  the  action,  were  in  possession. 

Aug,  27,  1795. — On,  or  soon  after  this  day,  the  sa' 
Thomas  Carwardine,  being'so  seised,  duly  made  andpu' 
Iisltcd  his  will,  executed  and  attested,  so  as  to  pass  res 
estates;  and  by  which  will  the  premises  in  question  wn 


Im  fh  tMf-Ibtgfik  Tt^  tfQ^^  til.  ft 

txfnmd  16  bt  gifefi  to  J^h  SpellMtn  nd  JfiAipirftf  Jl^      la^s. 
Mife.   So  madti  of  wb«t  folloivi  as  is  printed  in  tbe  ^  Ti^^Zm. 
md  ifft,  k  a  copy  of  titke  will  in  ite  Oftgintd  staM^  Us  M    GASTBtLi 
piUiifaed  Md  attested.  ^,^^ 

Tbe  Mlator  «fterwatds  made  $tftni  alceratioM  in  tlitf 
tai)  and,  alftoog  oiheHy  strack  out  the  name  of  John 
SpcUmm,  aftd  introdiused  the  nattie!i  of  JtMui  ffooi  antf 
/oil  Jdey,  tod  did  not  afterwards  republish  his  will. 
IWiItemtkytis  are  dlsiiikg:aisbed  iii  n  iaoshnile  copy  m« 
neiti,  as  fbtlows^  vi2.  the  parts  struck  out  are  prints 
ttthin  orotcbeta,  in  sArail  cttpitals^  and  the  additions  W 
thewiUtttitaHoii. 

*'  Thia  is  Ae  last  witt  tod  testament  of  me  Thoihas 
Canrardioe^  of  the  city  of  GUmtt^IeK  Imptimu,  £ 
Mga  aiy  spirit  to  God  that  gave  it.  Sttatidly,  my 
bddy  fo  be  decenily  buried;  all  my  just  debts  snd 
frniMl  ^TTpenees  I  desire  sbull  be  ftllly  paid:  from 
Hid  after  payfiHeot  I  do  hereby  give^  deyise^  and  be* 
^oealfa  all  my  real  and  personal  estates  and  effects^  of 
what  Mtaite  tod  kind  soevefj  tod  wheresoever,  which  I 
sbaii  be  possessed  ofj  ifilirested  in,  of  intitled  nnto.  Or  m' 
Ktenioft^  at  tbe  time  of  my  death  to  [John  Sp£Llman> 
QttrJ]  Jamii  Wood,  B$q,  banker,  and  Mr.  John  Jdiy, 
rfthe  dfy  ofOhmtattr,  pimmker,  and  Edward  Aldridge, 
•f  Bisbey^  in  tte  coniMy  of  GToocester^  brewer,  of  their 
te»  toit  eesigpo^  whom  I  nominate,  eon^tnte,  and  ap^ 
yoiat  my  execntors  of  fbi*  my  last  will  tod  testament, 
ipoo  tmst,  as  follows :  My  will  and  desire  it,  my  sitter 
SMk  Gastiell  shall  have  only  one  billing  for  her  on- 
tttmsl  and  illfbend  behaviour  towards  me.  I  give  tod 
Wi)sealh  to  my  boosekeeper  Betty  Tombs,  the  ^ouse  I 
Mr  Uve  in  (tbe  pew  in  tbe  eborch  to  go  with  tbe 
^Mt),  fer  the  terai  of  yeaars  which  me  to  come,  and  full 
|o«er  to  leflow  in  Iwr  oww  name  with  the  deati  and  chap^ 
terof  Gloocesfer.  I  also  give  her  all  fixtures,  standards* 
(^jelher  with  ell  my  honsehold  goods  and  chattds,  diat  is 
tossy,  ifl  my  ttoen,  ciiina  ware,  and  plate,  ftc.  (except 
«7  taakmNi,  wacch^  and  two  setki  of  flMver  bucUes,  &c.)  I 
^  9ve  and  bequeath  btf^  for  kfr  fnidifol  services,  2001. 

^n.  Ml.  II*.  J4.  # 
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ifios^  of  priocipal  money  on  Mrs.  Jeflbr^es's  estate,  .«t  Minsteri 
Sii.iKT  dem^  worth,  and  lOL  to  buy  her  moumtogi  I  will  and  ordej 
Oastiikll*  my  executors,  before*mentioiied>  or  their  heir*  and  a^ 
S^MiTu.  sigasj  on  the  trust  aforesaid,  to  sell  all  my  .e$tale  at  Saodj 
hurst,  both  freehold  and  leasehoidi  for  the  most  mould 
they  can  get,  as  soon  as,  they  can  conveaieotly  after  m 
decease :  after  all  expences  attending  the.'Sale  be  paid,  tb 
monies  arising  from  such  sale  to  be  distributed  ia  si 
shares  among  my  first  cousins  (on  my  ffOher's  side) ;  vu 
^  George  Hill,  of  Tainton,  two  shares;  to  Richard  Hill 
9^  Uphedon,  one  share;  to  Alrs^  Barnford,  of  Soutl 
Wales  iron  works,  one  share ;  to  Margaret  Godwin,  q 
Staunton-upon-Wye,  one  share;  and  to  the  kwful  chi( 
4ren  of  tiie.  .late  Elinor  Godwin,  sister  to  the  above  Mar 
garet  Godwin,  of  Staunton,  one  share.  If  either  of  m; 
first  cousins  should  die,  then  their  lawful  children  to  hav 
their  parents*  part  divided  equally  between  them.  I  ab 
give  and  bequeath  all  my  estate,  house,  and  kinds,  lyioi 
and  being  in  the  hamlets  of  St.  Michael  and  St.  Hm 
near  the  city,  but  in  the  county  of  Gloucester,  to  the  Ia«^ 
ful  children  of  my  executor  and  first  cousin  Mr.  Al 
dridge,  of  Bishey,  in  the  said  county,  (both  freehold  an 
leasehold),  their  heirs  and  assigns  for.  ever,  when  tliej 
attain  the  age  of  twenty*one  years,  smbject  nevertheless  ij 
the  following  conditions,  to  be  paid  put  of  the  abov^ 
mentioned  premises.  I  furtiier  give  a|i4  bec^ueath  to  m{ 
housekeeper,  Betty  Tombs,  an  annuity  of  [ten  pound^ 
[iwcuty  pounds  per  year]  payable  iialf-yearly  out  of  th 
last^n^ertioned  estate  for. her  natural  life.  I  give  and  b^ 
queath  to  the  churchwardens -of  the  parish  of  St.  Mi 
cliacls  (for  the  time  being)  the  interest  of  50l.,  issuabl 
and  payable  out.  of  the  freehold  lapds  betbre-mentionci 
for  everji  to  be  given  to  ten  pooi:  widpws,  or  (householden 
of  good  report),  not  receiving  alms^  yewlyi<Mi  the  aistdnj 
of  M^ch,  aiid  on  every  succeeding  91ft  day  of  March,  i^ 
e  ver ;  to  the  poor  residing  in  Barton-street,  js.  each,  p»rt  i! 
,  the  city,  and  part  in  the  hamlet.  I  give  and  bequeath  ou 
of* my  rents  and  cash,  in  hand,  ^1.  to  the  governors  0 
the  Gloucester  ^nfirina|y,  towardf  that  chari^idble  instil 
tutiob.    And  I  give  and  ^queath  to  Elizabeth  2Vilif^ 
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uiecf  to  my  housekeeper,  Betty  Tombs,  five  guineas,  to  be 

paiiat  my  decease,  Y^n^  <*  moiety,  or  half  part  ^  of^QOl.% 

left  kr  aunt  on  tlie  other  $heet).     I  appoint  my  executor 

aad  trustee  Mr.  Aldridge  my  residuary  legatee ;  my  fur- 

therwiil  is,  dsat  my  executor  [Mb.  Spkllman]^  J(imes 

Vioiy  esq.f  banker,  and  Mr.  John  Adey,  pinmaker,  shsUl, 

^ten  pounds  ea^h,  of  lawful  monies,  to  [his,]  their' ov^n 

itt|  as  some  acknowledgment  for  [his]  their  trouble.  My 

feireis,thatmy  executor,  MnAldridge^dotake  to  his  own 

&se,  my  tankard,  my  watch,  and  two  sets  of  silver  shoe 

and  knee  buckles  immediately  after  my  interment,  with 

mr  vearing  apparel  to  be  given  to  my  first  cousins^ 

Geofge  and  Richard  Hill.      Lastly,  I  do  hereby  revoke 

4II  rn^iner  afid  other  wills  by  nie  at  any  time  heretofar^ 

made,  and  do  declare  this  to  be  my  last  will  and  testa* 

seat.   In  witness  whereof  I  the  said  Thomas  Carwardine 

W  hereunto  set  my  hand  and  seal  this  27th  day  of  Au«    . 

gust,  io  the  year  of  our  I^ord,  one  thousand  seven  bun* 

^  and  ninety rfivCf 

Thomas  Carwardii^p.** 

Sgned  and  sealed  by  Thomas  Carwardine,  tlie  testa- 
tor, by  him  puUished  and  declared  as  and  for  his  las^ 
will  and  testament,  in  the  presence  of  us,  who  in 
his  presence,  and  at  his  request,  havei  subscribed 
por  names  as  witnesses  hereto^ 

Thomas  Callis; 
William  VVARn, 
John  Avaitr. 
''Item :  If  it  should  so  happen,  that  my  first  cousin,  Mr. 
^mas  Drake;  survive  me,  i  desire  he  may  be  paid  five 
d'uoeas  to  bay  mourning,  T.  C.    The  additional  annuityj^ 
^iog  901,  to  Betty  Tombs ;  ^nd  the  inteHining,  ap- 
Poiniiag  the  moiety,  or  half  part  of  200L,  to  Elizabeth  ' 
Tajiing,  (mentioned  in  die  former  part  of  this  will),  was 
4)Qe  the  21st  day  of  October,  1798,  by  mCj, 

^'  Thomas  Carwardine^  testato|.'' 
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Sifittt. 


''^Viih  Mr.   Aldridge.    As  a  codicil  hereto,  for  ap-' 
P'^imiog  James.  Wood,  esq.  banker,  and  Mr.  John  Adey, 
02 


tn9$.      pinvoker,  wj  eapecuum  to  thb  my  wiil  in  tnwt,  with  &« 
|/^^;^j;^  ^wue^  w^  done  ibii  8«d  d4j"  of  Julj,  1799,  hy  me, 
^aTHftu  '<  Thomas  CAHWARmvBj  testator.' 

S^iTu.  The  qoettioA  for  die  opinion  of  the  ceurt  yrm,  Whei 
tber  the  said  Tkonuu  CarmarJme  died  ittle^late^  aa  t« 
these  premises  i  If  the  court  shauld  he  of  ofmioa  thai 
he  didj  the  verdict  to  stand.  Bat  if  the  eonrt  should  k 
of  opinion  that  these  premises  passed  by  the  wiU^  dien  ^ 
nonsuit  to  he  entered. 

Abbott,  /er  the  flamiiff.  "*  The  altmdoas  and  oUi^ 
teratioBs  have  rendered  die  will  void,  it  never  having  beei^ 
lepiiblished.  JFVrsI,  the  three  trustees  named  cannot  tak^ 
at  kw,  because  the  will.  With  a  devise  to  them  in  its  alter-! 
ed  state*  was  never  republi9hed.  Ste^tMyt  neither  the! 
two  original  trustees  can  take,  nor  die  one  only,  (Edwmri^ 
jtUridgt),  whose  name  was  saifered  to  remain ;  becmusej 
it  was  evidently  not  the  inteetion  of  the  testator,  as  i»aj| 
be  collected  fixMU  the  fiict  of  the  alterations  in  the  witl,| 
.  that  either  the  two  first,  or  Aldridgt  alone,  sboakl  take  thej 
devise.  ObKitraHon,  since  the  statute  of  frauds,  ia  one| 
^tode  of  revooatioo;  and  although  like  casmelling  it  may| 
be  an  equivocel  act,  as  was  said  by  Lord  Mam^td^  ioj 
Burttmhum  v.  GUk§ri,*  yet  the  instances  given  there,  iuj 
which  a  will  would  lemaiB  vaU,  notwithstanding  oblite-j 
ration,  are  all  accidental  mistakes.  Bat  here,  the  act  of] 
obliteraQon  was  done  intentionally,  and  with  a  design  toj 
revoke  the  will  as  to  that  devise,  f  In  Brooke  v.  WardX\ 
which  was  before  the  statute  of  frauds,  the  testator  revoked 
bis  will  by  pQtol,  and  declared  it  his  intention  to  makej 
another,  bat  was  adurdered  in  his  way  to  London  for  the| 
purpose  of  making  his  wilU  and  it  was  held,  that  the  sctj 
of  levocatsim  was  complete,  though  the  other  wiH  wssi 


•  Cozvper,  52, 

t  Her«  he  cited  Oni(m  v.  Tyrer,  I  P.  Witliams,  343»  ^  ol: 
an4  argued  upon  it  as  in  his  fiivour; 


notnude.    So  beve,  if  tbe  tetMor  intended  to  alter  hk       ima. 
will,  and  does  not  do  it  eflecnwUy^  y^  tbe  revocation  it  gaoiITd^i 

xenut 

[GiotEy  J.    «  In  the  case  in  Dtfer,  the  revocation  was      INtrr, 
t  sabsaotive  act ;  here  tbe  revocation  and  the  alteration 
aie  one  and  the  same  act/*] 

Dauncby,  for  the  defendants.  '^  The  testator  lived  a 
mr  after  the  making  tbe  alterations^  and  if  he  had  in« 
tended  to  have  revoked  tbe  will,  and  made  a  new  one,  he 
hsA  time  to  do  so ;  but  as  he  never  made  a  new  one,  it 
ffiim  be  presumed  be  died  with  an  intendon,  that  tho 
viilia  question  should  sund  subject  only  to  tbe  alteration 
io  die  names  of  the  trustees.  If  he  was  under  a  mistake^ 
the  alteration  and  obliteration  being  done  uno  Jlatu,  tbai 
viuch  was  intended  as  an  alteration  of  tbe  devise,  cannot 
operate  as  a  revocation,  unless  it  be  effectual  for 
the  alteration,  which  was  the  real  purpose  of  the  tes-» 
tator;  Bmriemhaw  v.  Gilbert  i^  Oniotu  v.  Tryer.  The 
heir  at  law,  having  been  once  clearly  disinherited,  must 
shew  a  dear  revocation  of  the  will,  by  which  bb  inherit* 
ance  is  taken  away ;  but  no  intention  to  alter  the  will  in 
tbat  respect  appears  here;  and  whether  the  devise  bq 
good  to  the  two  or  the  three  trustees,  or  to  one  onIy>  the 
heir  at  law  is  ousted  of  his  title.  He  further  cited  Sut* 
/onv.  Sutton  f^  Larkins  v.  Larfdns;'^  Humphries  v.  Toy* 
for,§  Eeekston^.  Petty ;\  Willetty.  Sandf'Qrd;%  Acker- 
ley  V.  Vemon ;  •♦  and  Onions  v.  Tyrer.'^ 

The  court  took  time  to  consider ;  and  on  thb  day  the 
opinion  of  the  court  was  delivered  to  the  folbwing  e&ct 

Lord  ELLBNBoaouGH,  C,  J.,  after  stating  the  case* 
'^  It  has  been  contended,  that  the  testator  Thmas  Car* 


*  Cawp,  52.  t  Bac.  Mr.  5  edit.  7*  363.  }  Carth.  80, 

i  1  Vttey,  17a,  18$,  II 9  Mod.  68.     3  Brp.  P.  C  107, 
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^^'  wardbie  has  died  ibtestate/as  to  the  premises  in  question, 
;Bho|it  dem,  and  that  the  hetr  at  lavr  is  entitled  to  them,  on  the  ground 
^AiTRBLL  that  the  name  of  John  'Spellman,  one  of  the  trustees,  was 
$NiTa.  obliterated,  and  th^  names  of  two  other  persons  inserted 
instead,  ammo  revQcai^di ;  ^od  that  he  either  intended  lo 
make  a  new  will,  or  at  least  to  republish  the  will  in  it9 
present  state,  which,  for  want  of  such  republicatiou,  is 
of  no  effect.  For  thb  purpose,  (Dyer,  310,  i,)  has  been 
cited  as  an  authority.  Th^  facts  of  this  case,  however 
shew,  that  the  testator  designed  his  wiU  to  remain  unaltered 
in  respect  to  the  effect  of  the  devise,  and  when  it  is  clear 
he  had  disiaherited  his  heir,  it  would  be  unjust  to  suppose 
/he  intended  to  render  that  devise  ineffectual^  so  as  to 
let  in  the  heir  in  the  mean  time,  rather  than  to  conclude 
that  he  intended  only  to  alter  it  so  ^  to  change  one  of 
the  trustees  in  order  to  put  two  others  in  his  place.  If 
such  be  the  case,  and  so  it  appears  to  us,  then  the  testa- 
tor meant  no  revocation  absolutely^  and  had  no  intcntiou 
to  revoke,  by  obliterating  the  name  of  one  trustee,  but  by 
ari  effectual  substitution  of  others.  If  so,  th^s  case  must 
be  governed  by  the  case  of  Onions  v.  Tyrer.  But  it  has 
been  further  argued,  that  supposing  the  obliterating  tbc 
name  of  Spcllman  be  an  effectual  revocation,  it  is  only  so 
pro  tanto;  and  the  devise  is  not  wholly  void,  inasmuch  as 
the  devise  to  Aldridge,  the  other  trustee,  remained  unre- 
voked. And  we  think  there  is  great  weight  in  this  ar- 
gitment;  and  that  the  interlineations  not  operating  to  pass 
th?  trusts  to  the  other  persons,  the  devise  to  Aldridgt 
is  notwithstanding  in  full  force,  and  competent  to  sustain 
t^\  the  trusts  iu  the  original  will." 

A  i(ONSUIT   TQ   BE   EKT|Jl^D, 
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B.  flrfnwce*  moffey  f o  F.  on  respondentia' ;  the  amdiHon  of  the 
iMti  nates,  that  the  money  was  advanced  on  goods  on  board 
f^il^  Belvedere:  the  txmdiiionUy  thai  if  the  ship  proceed 
(rm  tie  Thames  on  a  voyage  to  any  port  in  the  East  Indies^ 
k^*  ad  from  thence  retawnto  the  m<r  Thtunes,  ai  orbtfora 
tktsi^Z6  calendar  months  from,  the  ddte^  and  there  end  her 
^l^^>  ^c.  (the  casualties  pfihe  seas  excepted)  ;  and  if  within 
S04|i  after  her  arrival  F,ppy  the  money  ^  and  respondentia  tii« 
trraty  or  if  tJie  ship  shall  be  entirely  lost  in  the  voyage,  and 
LtkaU  duly  account  upon  oath  for  the  fair  average  on  the  goods 
o«  hard  the  said  ship,  then  the  obligation  to  be  void  : 

add,  that  F.  becoming  a  bankrupt,  B,,  the  obligee,  has  no  lien 
^poti  tie  goods  on  board  the  ship,  under  the  form  of  this  obligr.^- 
titm. 

'pHE  pkintif  sued  oa  behalf  of  himself  and  other       Bt^sc 

creditors  of  J.  P.  Fearon,  who  had  lent  money  upon- 
^^ndentia,  on  goods  laden  on  board  the  ship  Belvidere, 
^SaiDst  tbe  defendant  J.  P.  Fearon,  a  bankrupt,  and  his. 
^^gnees,  and  the  East  India  company  and  Jnn  Douglas, 
^ow^.  whereupon  tbe  following  case  was  sent  by  tbe 
lf>rd  chanoellor  for  the  opinioa  of  this  court. 

J'  P.  Fearott,  commander  of  Uie  ^ast  India  company's 
^i^^lvedere,  and  P.  Douglas,  now  deceased^  gave  Busk 
^^^ntkulia  bond,  dated  the  4th  of  May,  \m\,  by 
^bicli  ihey  jointly  and  severally  bound  themselves  ia  the 
pfnal  stun  of.  loOOL,  with  a  condition,  reciting,  that 
^i^ettas  Bmk  had  advanced  to  Fearon  and  Douglas 
i^.  upon  the  goods,  merchandises,  and  eifects  ladenj 
^<i  to  be  laden  on  board  the  ship  Belvedere,  then  at  an- 
^•^orinthe  TJumtcs,  outward  bound  to  China,  whereof. 
^^dron  was  commandej;  ^  the  condition  of  the  obligation 
^^f  that  if  the  said  ship  should  proceed  from  the  river  ^ 
^Wi,.on  a  voyage  to  any  port  ija  the  East  Indies,- 
^rni,  &c.  and  from  ..theuce'  return  to  the  river  Thames, 
^of  before  the  end  of  56  caleadfur  mooUu  from  the  dutiCv 
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Md  there  end  ber  said  intended  voyage  (the  dangers  no( 
casualties  of  the  seas  excepted) ;   and  if  Fearon  m 
Dougbi$,  or  either  of  then^  tu:.  should,  within  90  day 
next  after  her  arrival,  tLC  pay  to  Busk  lOeOl./  togethe 
with  13i.  iOs.per  calendar  month,  for  every  calends 
BuoDih,  and  so  proportionably,  &c.  as  shall  be  elapsed  ou 
of  the  said  36  calendar  months,  over'and  above  90  cslen 
dar  months,  to  be  accounted  from  the  date ;  or  if  in  tb< 
•aid  voyage,  and  within  the  said  S6  calendar  months,  the 
ship  should  be  entirely  lost  by  fire,  enemy's  men  of  wsr^ 
or  any  other  casualties;  and  Fearon  and  Doughi,  tbeii 
heirs,  8cc.  should  within  six  calendor  months  next  aAei 
such  loss,  well  and  tmly  account  for,  upon  oath,  if  re- 
quired, and  pay  to  Busk,  his  executors,  8cc.  a  just  and 
proportionable  average  on  all  the  goods  and  effects  of 
Fearon  carried  from  England  on  board  the  said  ship ;  sod 
the  nett  proceeds  thereof  on  all  other  goods  and  effects 
which  Fearon  should  acquire  during  the  said  voyage,  for 
4)r  by  reason  of  adch  goods,  merchandises,  and  ffrcts, 
which  should  not  be  unavoidably  lost,  then  the  obtigakioQ 
to  be  void.     Bars*,  the  obligee,  paid  Femrfm  7^^^ 
eonsideration  money ;  Fearon  loaded  on  boaitl  the  ahip 
Bthedere,  goods  of  the  vaiiie  of  10/X)0K;  and  tbeibip 
sailed  from  rtie  river  on  her  said  voyage,  and  arrived  with 
her  carg(t>  at  CMnUy  whene  Fiearan  disposed  of  tfansa  goods, 
and  with  the  produce  thereof  bought  other  goods,  wbidi 
he  loaded  on  board  the  ship  at  China ;  and  the  Mp  after^ 
wards  arrived  safe,  with  her  homeward  bound  cargo  0i 
board,  in  the  river  Thames,  on  the  tt^th  of  Septeabei 
1002.    The  goods  so  brought  from  Chiasm  were  depouts 
in  the  warehouses  of  the  East  India  company,  accoidiq 
to  tlie  bye*laws  and  regulations  of  the  company,  so 
part  of  them  have  been  sold  for  70001. ;  and  the  mona 
received  by  the  company,  and  SOOOl.,  part  of  that  s»i 
bath,  since  the  commencement  of  the  suit,  been  pai 
over  to  the  assignees  of  Fearon ;  and  40001.,  the  iesido« 
yet  remains  in  the  possession  of  the  company^    Dcmgl^ 
is  dead,  intestate;  and  Jnn  Dougim  is  bis  adminisiratnl 
On  the  l&lh  of  Febroasy,  IMS,  acoomussioi^  oC  hsA 
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npt  issued  against  Fearon,   under  which  be  was  de-       1803. 

dared  a  baokrupt ;  and  tlie  other  defendants  in  the  suit       ^^ 

ve  bis  assignees.    The  question  tor  the  optnion  of  the 

coort  was,  Whether  Busk  had  ky  law,  in  respect  of  the 

OKioey  remaining  due  to  him,  by  virtue  of  th^  bond 

ii»TesUted,any  /im,  upon  or  interest  in,  the  said  mooey 

or  goods  soienaining  in  the  possession  of  the  En9^  JndSa 

coapany,  or  either,  and  which  of  them  ?  aisd  whether 

tile  snme,  or  either,   and  which  are  or  is  by  law  liabte  lo 

aMjr  what  so  remains  due  to  Buskf 

This  case  was  ably  and  elaborately  ai^ned  by  BArtEY, 

Seijeant,ybr  the  plaintiff;  but  the  court  thought  it  unne- 

cemry  to  hear  Gib  as,  who  was  fat  the  defcndanL 

Lord  Ellbnborquoh,  C.  J.  observed,  that  the  forms 
vid  consequences  of  respondentia  bonds  were  different  in 
different  countries ;  but  coqsidered  this  case  as  depending 
^pon  the  literal  construction  of  the  instrumenl.  And  tbe 
court  afterwards  certified  as  follows : 
*'  We  are  of  opinion  that^  under  ttie  circumstances  of 
^^  case,  tlie  said  Ham  Bask  hath  not  by  )aw«  in  respe(:t 
^  the  money  remaining  due  to  him  by  virtue  of  the  bond 
^ittvestatedy  any  lien  upom  or  interest  ia»  the  saidiRq-* 
^m  goods  so renaining  ia  the  hands  and  possession  of 
^Emt  ladia  company;  wi  that  peitber  the  aaidmo-» 
^J  or  goods  ate  by  law  liable  to  satiftty  what  90  re-* 
««iu  44^  to  the  said  ffiw  i^ic«ik«" 
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To  debt  on  hond^  the  defendants  in  their  pita  set  out  the  condition  for 
the  performance  ^f  an  agreement  for  building  a  house^  4^.,  re- 
citing  the  same  in  part,  viz.  that  one  of  the  defendants  had  cove- 
nanted to  btUld^  conformable  to  certain  plans f  signed  by  the  plain- 
tiff  and  the  said  defendant  ^  and  deposited  with  the  plaintiff  con- 
formably  to  the  particulars  of  the  building  to  the  said  agreement 
anne^d^  amongst  which  p^irticularst  ^c» ;  and  also  referring  to 
other  term*  in  the  agreement  particularly  set  forth,  by  which  it 
•  plainly  appears f  that  the  whqle  is  not  set  out  in  the  condition; 

the  defendants  tfien  plead  perforiDance  generally,  to  ichich  tk 
plaintiff  demurs  specially :  fields  the  plea  is  bad,  for  the  deed 
ought  to  have  been  set  out,  that  the  court  might  see  vhcther 
there  were  any  negative  or  disjunctive  covenants. 
Query.  Whether  it  might  not  have  been  sufficient  for  the  defend- 
ants to  have  averred,  that  there  uere  no  negative  or  disjunctive 
covenants  in  the  agreement. 

Earl  Of      TTHIS  was  an  acdon  of  debt  on  bond  for  20001.  The  de- 
Kbkry  fcndanis  m  their  plea  craved  oy^ rof  the  bond  and  con- 

9axti&  dition,  and  set  them  out.  The  condition  recited  articles  of 
agreement  between  the  plaintiff  Ktidi  Baiter  to  build  the 
plaintiff  a  house^  whereby  "Baxter  covenanted  to  build 
conformable  to  certain  plans^  signed  by  the  plaintiff  ^^^ 
Baxter,  and  deposited  with  the  plaintiff,  conformably  to 
the  particulars  of  the  building  to  the  said  agreement  an- 
nexed; amongst  which  particulars  it  is  mentioned^  that  if 
any  variation  should  be  adopted  in  the  plan  there  laid 
down^  which  should  be  an  additional  expence  to  Baxter; 
it  should  be  paid  by  the  plaintiff,,  but  not  unless  agreed 
to  in  writing,  and  not  to  be  inferior  to  an  adjoining  house. 
There  were  several  other  stipulations  mentioned  in  the 
Condition  with  reference  to  the  agreement,  as  that  Barter 
should  grant  a  lease  on  the  terms  and  conditions  in  the 
said  agreement  particularly  set  forth ;  and  the  condilion 
was  for  performance  by  Baxter  ijf  the  covenants,  &c.  ou 
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kis,part  in  the  said  agreement.    The  plea  concluded  with       tws, 
aTerring  generally^    that  Baxter  had    done   and  per- 
Armed  all  the  covenants^  matters^  and  things  on  his 
part,  &c. 

Special  demurrer  for  the  plaintiff^  assigning  for  causei 
tiiat  the  defendants  bad  not  set  forth  the  said  articles  of* 
agreement  in  the  plea ;  that  for  any  thing  which  appear* 
edto  the  courts  they  might  contain  negative  and  diyum- 
tkt  covenants,  to  which  performance  generally  could 
Dot  be  pleaded.  That  the  articles  not  being  before  the 
court,  or  set  forth  in  the  plea^  or  in  the  record,  gou]4 
not  be  pleaded.     The  defendants  joined  in  demurrer. 

Bampieh^ /or  the  flaiutiff,  contended  that  the  plea 
tas  bad.  ^'  It  appears  by  the  condition  that  the  whole 
of  the  agreement  is  not  recited  in  it,  and  there  ii  no 
arennent  in  the  plea,  that  the  whole  of  it  is  set  out.  In 
pleading,  every  thing  is  to  be  taken  against  the  parly 
ivho  produces  or  states  a  deed  in  part ;  and  though,  if 
the  plaintiff  had  set  out  the  whole  of  the  articles  in  bis 
replication^  it  might  have  helped,  yet  the  onus  ought  not 
to  be  thrown  upon  him.  For  the  defendant  is  to  make 
ODtbisown  defence^  and  discharge  himself  of  the  bond; 
tad  general  performance  cannot  be  pleaded  without  set^ 
ting  out  the  whole  of  the  agreement  to  be  performed ; 
for  if  it  appear  that  any  of  the  covenants  are  in  the  ne^ 
gative,  the  plea  mnst  be  special ;  1  Sid.  50.  He  also 
cited  1  Lev.  303,  and  Lewis  v.  Ball  • ;  Tapscott  y. 
Iholridge-f'j  Jevinsy.HarridgeX^SindPlummer  y.Raynt^, 
In  the  last  case,  debt  on  bond  for  performance  of  cove- 
nants in  an  indenture,  the  defendant  pleaded  perform- 
ance generally ;  the  plaintiff  set  out  the  indenture  with 
liegative  covenants,  and  demurred ;  and  the  plea  was  held 
bad." 
"  Bxaaow,  for  the  defendants,  endeavoured  to  distb- 
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guish  the  case  from  those  cited,  and  to  *h6w  thai  suffi- 
cient was  set  otit,  and  pressed  the  hardship  of  being 
oUfged  to  set  but  a31  the  platis.** 

Lord  Ellknborovgh.  "The  words  in  the  condi- 
tion, '  a>nong  whicftf  like  inter  aKa,  clearly  shew  there 
Were  other  stipulations  not  therein  set  forth,  and  we 
1ft wst  take  it  so.  Had  yon  averred,  hy  tcay  of  expftimentj 
to  avoid  the^xpence  of  ^ting  ontthe  whole,  diat  there 
were  no  negative  or  disjunctive  covenants,  the  other  side 
miglit  have  set  om  the  agreement  and  have  shewn  the 
contrary,  and  timt  ptrhap$  might  have  done.  Bat  at 
present  the  argmnent  for  the  plaintiff  goes  upon  kno\Tn 
rates  of  pleading,  and  tbetdefeodants-cftiiRQtin  wich  a  ease 
be  permitted  to  amend  after  argument.  What  is  feqoired 
here  is  both  agreeable  to  the  sound  Tules  of  pleadingi 
und  to  common  sense;  for  if  iJifeirhole  be  not  staled, 
"fw  tnust  hare  an  ifsstie  oh  \\ie  identity  *of  ihe  indenture; 
Und  aft  nhi  prius  wt  «Kii^t  liteve  a  tanttHudc  of  iDttm- 
me^ts  thrown  into  the  cause  wbtch  hnve  no  concern 
wliatever  with  it,  tot  a  deed  might  be  pfodueed  agreeing 
in  part  ^ith  tiiat  in  ^pute,  thongli  not  ohogcftber  the 
same.  This  4tfiiottlty  is  removed  when  the  coveomity 
^e  iuUy  detailed.         Jvt^QVtzvt  Pou  tH«  flaimtih. 


Lang  versus  GoMBca  ami  Othersi^-^ATov.  fil. 


Law* 

v$rsw$ 

CoMsta. 


Plea  in  abatement^  unerring  that  the  promises  in  the  dcclwittios, 
if  made  at  a//,  Toere  made,  S^c^  is  verified^  bjf  affidavit  actuaUf 
sruiorn  before  the  declaration  is  fled,  but  turns  out  to  be 
applicabte,  in  foot,  to  tke  decittnUm,  uidch  is  on  promises :  Helif 
weiijiled^  and  not  a  nsiUtyi  and  ikeplasntif  cannoi  s^jvdg- 
meat  ai  for  loant  of  a  plea  verified  by  effidavit. 

nnHI§  was  a  rule  U>  aet  aside  interloctttary  judgment,  for 
wiant  of  a  plea,  on  the  ground  of  irregularity,  wbeo  a 
jikain  uN^tr^f^^  was  ^r^'^^W  ^^^,  ■fai^ng^  that  the  ihiec 
defendastt  had  a  fourth  partner^  who  ought  to  hitvabeea 
■uad. 

WooPi  who  dicwed  ctine,  codUiM  «1^  lft«l«  ^« 
not  a  auficient  ^fidavit  4Mcompauying    this  plea,  to 
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enlide  ^b  liefi^ants  to  file  it.     ''The  dedaraticH)  WHS 
fhd  m  the  125tlr^f  June,  in  assumpsit.    The  plea  was 
iiW«  the  67th,  Wd  the  affidavit  aooomfMHiyiiig  it  was 
ffom  OB  the  d5«h  W  Jane^  at  Liverpool,  contaiaing  the 
^  «ual  Avenoetity  a9  ta  the  promhcs  in  ike  dcclurntion  bav- 
in; ken  toftde,  if/it  aU,  by  the  defendants  and  oUier  per- 
Km.   Bat  when  ^tie  aflMavit  was  inade^  it  was  ph  jsicdiy 
inficsaUe  for  Uk;  defendants  to  know  what  were  the  pro- 
aises  in  thedecl  aratioa.    They  make  an  affidavit,  without 
Keii^  the  decl  aration,  which  from  the  nature  of  it  im- 
pVctttnt  the  declaration  has  been  seen  and  taken  out  of 
the  oice.     It  was  therefore  a  perfect  nullity,  finr  if 
ffidt  m  afidairit  were  admitted  in  support  of  a  plea  in 
^taent  h  would  be  allowing  the  defendants  to  trUe 
mtk  the  solemnity  of  an  oath/' 
The  Court^  however,  held,  that  tiie  plea  <x»ttld  not  be 
cDotidmd  as  a  nullity,  lor  if  the  afidavit  wet«  not  true, 
<be  defieadanu  might  be  indicted  for  perjury,  and  as  there 
>re  bift  four  4ays  timeto  plead  in  abottmtnit  they  might  be 
ncsied  far  swe^ng,  from  a  knowledge  of  the  real  nature 
^  ^denian4»  andof  the  nature  of  the  dedaration,  whidi 
Aet  might  have  been  informed  of  by  the  aUorney  before 
^dtcifuration  was  actually  filed,  eq)edally  as  they  had 
i»om  truly. 

Rule  AasoLVTa. 
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The  KiKfi  vtnus  Thor2«ton.— Nov.  14. 


TaoBaTOM* 


INFORMATION,  in  the  nature  of  a  quo  warranto,    TheKnra 

against  the  defendant,  for  exercising  the  office  of  senior 
'^^liffof  the  town  of  Ea$t  Retford,  in  the  county  of  'Sot^ 

I^lea,  demurrer,  and  joinder  thereupon* 

,    "I^e  question  turned  upon  the  construction  of  the  charter 

^f  tlie  ^5th  of  Nov.  b  Jac.  1.  Under  which  the  corporation 

^  ^.  to  consist  of  two  burgesses,  to  be  called  scntor  and  Junior 

fn  and  twelve  burgesses  tobecaUed  a/^^na^.   IV^T. 
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1805.      :  find  A'.  W.  were  then  nominated  the  first  senior  and  jom^ 

^^  j^^^^     bailiffsj  to  continue  in  their  offices  until  the  feast  of  ^ 

versut       Micluiel,  then  next  ensuing,  and  from  thence  until  ta 

TttOBKToir.   ^^  ^j  ^  bufgesses,  should^  in  due  manner  be  electe\ 

perfected,  and  sworn,  according  to  the  charter*      Tl 

.  liailifi  and  burgesses  were  to  chuse.  twelve  aldermen, 

the  more  honest  burgesses^  to  be  aldermen  for  life^ 

liable  to  be  amoved,  to  be  of  the  common  council  of 

.  town  and  assisting  to  the  burgesses.      The  future  bailij 

to  be  elected  by  the  bailiffs  and  aldermen»  or  the  majj 

ptirt  of  them>  for  the  time  beings  on  the  first  Monday  i 

August; .  one  as  senior  bailiiT,  out  of  the. aldermen  to  I 

.sworn  in,  before  the  last  bailiffs, .  his  pnedecessora,  and  i 

execute  the  oflSce  for  one  year,  from  thence,  until  oi 

other,  of  the  aldermen  to  that  office,  in  due  manner,  shou! 

:be  elected^  perfected,  and  sworn*    The  junior  bailiff  to  1 

.elected  out  of  tlie  burgesses,  in  the  same  manner,  mntai 

mutandis.    There  was  a  pcovbion  for  swearing  their  suj 

cessors,  in  case  either  should  die.      At  the  election  of  ti 

defendufU  (by  authority  of  a  writ  of  mandamus  under  tl 

I  Stat*  after  a  judgment  in  quo  warranto,  against  several  < 

the  preceding  bailiffs,  and  after  an.  election,  omitted  to  1 

had  on  the  charter  day,  and  the  day  following).      X).  l\ 

&  senior  bailiff,  duly  elected,  &c.  in  1797,  and  '1\B*  ajunii 

bailifi^  duly  elected,  &c.  in  179^>  presided  and  admintsten 

the  oath  to  him,  and  his  election  w«is  at  a  meeting  of  the 

two  bailiffs  and  six  tddermen. 

The  objections  stated  in  the  demurrer  book,  upon  whi< 
the  question  arose,  were  two  :  namely,  that  this  was  not 
gopd  corporate  meeting ;  Cdly,  That  the  proper  office 
Mere  not  presiding  at  it. 

After  argument,  in  Trinity  term,  by  Dampier^  for  ^ 
crown,  and  Readkr,  ybr  the  defendant. 

Lord  Ellen  BOROUGH,  C.J.  delivered  the  opinion  \ 

'  the  Court,  this  day,  to  this  effect.      "  That  after  the  fi^ 

year  from  the  chaiter,  there  could  only  be  twelve  ald^ 

^     men,  one  of  whom  would  be  senior  bailiff,  although  tl 

fir*t  senior  bailiff  was  not  an  alderman,  and  that  six  aide! 
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aen,  ti^eCber  with  such  senior  bailiff,  consiitated  a  majority       1805. 
ef  the  corporate  body  of  aldermen,  and  consequently  with    tIJ7k7,» 
the  joiiior  bailiff,  were  together  a  competent  mp^^jng  in  that       ^^^"^ 
wgwct  for  the  election.   That  as  to  the  second  point,  the  ''^■''*''^''•• 
arfficiency  of  the  ^ndding  oflkers,  the  two  bailiffs  held 
Sstiact  ofRces.    That  by  the -charter  each  bailiff  conti* 
laed  till  his  successor  was  dult/  elected,  perfected,  and 
worn.    That,  by  the  ouster  of  the  intermediate  bailiffs^ 
&.  ff.  and  r.  B.,  were  the  last  legal  bailiff,  and  thAt, 
totwiibsianding  their  election  at  different  times,  the j 
rcre  competent  to  preside  together.     And  therefore  that ' 
uch  election  under  the  mandamus  was  valid. 

Judgment  for  the  OfiFENOANT. 


In  order  to  fulfil  our  promise  of  comprizing  the  cases  of  this 
prra  in  the  13th  and  Uth  Numbers,  we  have  abridged  the 
W  case,  after  having  prepared  it  for  insertion  at  full  Iri^lu 
Sehave  also  notes  of  three  others  which  we  are  obliged  to  omit, 
t  bang  impossible  to  abridge  them  sufficiently  for  the  purpose  of 
Bsrnion.  We  shall  therefore  only  add,  that  in  Lord  Nehon  ▼, 
^tiitr.  In  error  from  the  court  of  Common  Picas  ♦,  this  court 
tT<ned  the  judgment  of  the  court  below,  and  established  as  a 
?ir  principle,  that  under  the  4th  article  of  the  king's  procla- 
cariun,  1797,  the  commanding  flag  officer's  l-8th  share  of  prizes 
tl  'Hgs  to  the  effective^  present^  acting  flag  oflScer  on  the  station^ ' 
Bdiioi  to  the  superior  officer,  nominally  on  the  ^ration,  returniti^ 
«^'f,  and  leaving  the  ships  behind  to  act  under  another  cora- 
^'ini ;  'notwithstanding  the  prizes  in  question  were  taken  by  an 
'"'icer  dispatched  from  the  fleet  by  orders  of  the  admiral  return • 
*":  home  and  before  that  officer  could  receive  orders  from 
^  admiral  left  behind,  and  while  the  former  continued 
:>  main  the  title  of  admiral  on  that  station,  with  the  pay, 
^bk  moDcy,  &c.  Lord  Keith  \\  Pringle^  turned  upon  th* 
Ziffle  point.  Of  the  case  of  Doc  dem,  Rcay  v.  Huntingdon^  we 
i*<dy  tiad  an  oppoiiunify  hereafter  to  insert  a  short  report. 

*  3  Bus.  pad  PuU.  257. 
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IN  riTZ  COURT  OF  CHANCEET, 

IK  BOCHAKLKAS  TSEM. 


DfiAKE  ventu  TstT. 


J  Tl^TJTOR,  Mfter  deviung  4000/.  stock  in  tke  fiur  pt 
ein##*  to  h./or  Ufe^  and  after  ktr  death  to  kU^  the,  testators  sister 
ckiidreUf  eqitaUy  to  he  divided^  bequeaths  to  the  same  ckildn 
'*  m  addiiional  swn  of  2000/.  store,  to  be  paid  out  of  his  ^^pt 
cm/,  consolidated  Bank  aunvities;  and  in  case  iff  the  death  ofan^ 
iff  them  before  Mtaining  their  respective  ages  of  tveenty-one  yeert 
then  to  be  equaUy  divided  among  the  survivors,  share  and  shar 
alike :"  Heldy  this  is  a  devise  of  2000i.  money  and  not  stack. 

DitAifv      'T'HrS  bill  WM  filed,  in  order  to  determine  a  qiiestroHj 
Tmt/  Whether  a  legacy  of  20001.  was  a  legacy  of  stockj 

or  of  so  much  in  money?  The  bill  stated,  that  the  tes* 
lAlor,  John  Hoskim^  died  on  the  14/A  of  October,  179^^ 
having  first  duly  made  and  executed  his  will,  by  which  be 
devised  to  his  sister  Harriet  Jnn  Best,  during  her  natural 
life,  the  interest  of  4000U  stock,  standing  in  bis  name,  in 
the  four  per  cent,  annuities ;  and,  after  her  death,  then 
to  the  children  of  bis  sister  Lucy  Deane,  to  be  divided 
equally  among  them,  share  and  share  alike ;  and  in  case 
of  the  death  of  any  of  them,  before  they  respectively 
attained  the  age  of  twenty-one  years,  then  to  be  divided 
equally  among  the  survivors,  share  and  share  alike.  The 
will  alao  contained  the  following  clause,  upon  which  the 
present  question  was  raised.  "  I  likewise  give  and  devise 
**  unto  my  aister  Drone's  children,  an  additional  sum  of 
''  ^XX)i.  more,  which  is  to  be  paid  out  of  my  four  per 
"  cent,  consolidated  Bank  annuities ;  and  in  case  of  the 
**  death  of  any  of  them,  before  attaining  their  respective 
*'  ages  of  twenty-one  years,  then  t  o  be  equally  dividf'* 
•'  among  the  survivors,  share  and  share  alike.*'  And  the 
testator  devised  tlie  residue  of  his  estate  and  effects,  aft^^ 
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paymnt  of  his  dcbU  and  legacies,  to  his  cousin,  the  de-       isos. 
ftoduit  Thomas  Test,     The  testator  died,  leaving  his       dH^ 
^sierUarHct  Ji^  Best,  ilod  his  sister  Mrs.  Deane,  and       1^^ 
lier  childreii  surviving  him. 

Mr.  Albxah mim  and  Mr«  TnoMtKR,  fof*  the  plaintiffs. 

''This  is  simply  a  cjaestloa  of  intention^  Whether  the 

testator,  by  his  Will;  ha^  left  a  legacy  of  €0001.  in  money, 

oriOQOl.  in  stbck  i    This  i^  a  legacy  of  SOOOL  to  be  paid 

oitcif  40001.  four  per  cents. ;  and  the  plaintiffs  contend, 

it  is  a  mdHey  legacy.    He  gives  it  as  an  additional  sum  of 

iOOal.  more ;   but  the  words  an  additional  sum  do  not 

iofly,  that  it  voaoAt  be  of  the  $ame  species  with  the  priot^ 

beefiest.  Money  legacies  merely  bear  interest  twelvemonths 

after  the  testator's  death ;  but  there  is  nothing  to  postpone 

the  inttrcst  in  this  will.   Here  the  interest  is  vested  imme* 

diately,  and  only  subject  to  be  divested  by  the  death  of 

aay  of  the  legatees  before  they  attain  tbe  f^e  of  twenty* 

ooe.    This  case  is  very  similar  to  that  of  Kirby  and  Pot^' 

ttr,  in  4U1  Ftztjf.    If  ihe  testator  had  intended  his  Ie« 

gacy  to  be  paid  in  stock>  he  would  have  used  the  same 

words  as  be  does  in  tbe  former  part  of  his  will ;    but  he 

^Jh  "  I  give  them  fiOOOl.  more  -"  and  the  only  doubt 

vhich  can  be  raised  is  on  the  word  more,  which  must 

Bean  m  addition,  and  cannot  be  considered  with  any  re- 

fecenoe  to  his  prior  bequest  of  stock.'' 

Mr.  RoMiLXY  and  Mr.  Wilson,  ^or  the  defendant, 
Ae  residuary  Ugatu.  "  The  only  question  in  this  case 
14,  Whether  the  plaintifis  are  intitled  to  stock  or  to  mo- 
uey  i  This  has  no  resemblance  to  a  question  whether  it  is  a 
pecuniary  or  specific  legacy.  It  must  be  specific.  Every 
l^'gacy  of  money  to  be  paid  out  of  stock  must  be  specific. 
According  to  tbe  construction  put  upon  this  will  by  the 
plainliffsj  tbe  testator  has  directed  his  executor  to  pur- 
chase stock  for  the  purpose  of  paying  money.  This  will 
most  nearly  resembles  that  in  the  case  of  Ashbumer  v.  Mac* 
part,  of  which  tliere  isr  a  report  in  2  Brown,  108.  In 
every  pecuniary  legacy  in  this  will,  excepting  the  ono 
which  the  ^Uintifis  are  intitled  to,  tbe  testator  uses  the 
vofds '  lawful  money  of  Great  Britain  \*  so  that  be  always 
vol,,  ijm.  v®.  14.  Q 
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1803.  Contrasts  them  with  tliose  of  stock.  This  legacy  i»  to 
be  paid  out  of  40U0L  four  per  cent,  annuities ;  and  the  cir- 
cumstance of  the  manner  in  which  it  is  to  be  paid^  provcii 
that  he  meant  stock;  for  every  child  is  to  have  his 
portion  on  attaining  twenty  •one,  and  not  till  then. 
The  words .'  an  additional  sum  of  20001.  more/  are  ex- 
tremely material  to  prove  that  the  testator  spoke  with  re- 
ference to  his  former  bequest  of  stock.  Kirhy  and 
Potter  has  no  application  to  this  case;  for  the  words  there 
were  difrerent>  and  taken  upon  their  own  iodividual  mean- 
ing. The  master  of  the  rolls  there  thought  that  the  word 
some  converted  the  legacy  into  a  pecuniary  one.  Upon 
the  whole,  the  testator  here  must  clearly  mean,  that  be 
gave  these  parties  two  additional  thousands  out  of  his 
.four  per  cents.*' 

Mr.  Alexander,  in  reply,  *'  All  the  presaraptions 
jn  this  case  are  with  the  plaintiffs ;  for  the  court  always 
Jeans  against  specific  legacies.  If  the  words  additional 
.and  more  are  taken  away,  then  this  is  exactly  the  case  of 
Kirby  and  Potter,  which  was  held  to  be  a  pecuniary  le- 
gacy. In  this  will>  where  the  testator  intends  stock,  he 
always  says  so,  and  wherever  he  speaks  of  stock  he 
always  adds  those  words  to  his  description.*' 

Lord  Chancellor.  "The  question  upon  the  virordsof 
this  will,  is  upon  the  bequest  of  an  '  additional  sum  of 
20001.  more'  to  the  children  of  his  sister  Lucy  Deane,  to 
Le  paid  out  of  his  four  per  cent,  consolidated  Bank  an- 
nuities :  and  in  deciding  this  case,  I  must  admit,  that  my 
i)pinion  goes  upon  nothing  more  than  conjecture  upon  the 
whole  of  this  will  taken  together.  The  gift  of  a  legacy^ 
such  as  this,  ought,  beyond  doubt,  pr%ni&  facie,  to  be 
taken  as  pecuniary ;  and  there  is  no  occasion  here  to  dis- 
cuss many  questions  which  have  been  stated,  as  particular 
directions  in  a  will  frequently  arise  from  the  wish  of  a  tes- 
tator to  determine  the  priority.  Saying  that  this  legacy  is, 
jjrijnd facie,  pecuniary^  is  certainly  carrying  it  as  far  as  i* 
can  go;  but  then  is  this  primA  facie  evidence  of  intention 
sufficient?  I  think  you  must  certainly  abide  by  it,  until 
jou  are4riycn  frotp  it  bysu-ong  rational  inference  arising 
icbm  other  parts  of  thc^ill.    It  is  true^  that  the  testator 
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inihiswill,  speaking  of  the  40001.  stock  to  his  sister;  }^\, 
uies  tbe  words  to  be  paid,  when  he  ought  to  ha\-e  said  Dkaum, 
iram/erred;  but  I  yet  think  that,  upon  the  whole,  he  in- 
tended in  this  case  an  immediate  legacy  of  some  species  or 
other.  It  is  contended,  that  when  the  testator  says,  '  I 
likewise  give  to  my  sister  Dfan^'s  children  an  additional  sum 
of  fOOOL  more,  and  to  be  paid  out  of  my  40001.  stock,' 
the  word  more  must  mean  ejtUem generis  with  the  former 
Jejacj ;  but  critical  observations  upon  the  words  of  a  will 
/onnnocertain  clueto  guide  the  judgment :  yet  as  he  directs 
tills  additional  sum  to  be  divided  amongsthis  children,  as  in 
the  former  bequest,  the  circumstances  of  his  giving  it  in 
addition,  and  upon  the  same  limitations,  are  certainly  miC 
terial  to  be  considered,  in  endeavouring  to  find  out  the  in- 
tention. But  do  they  afford  inference  enough  to  take  it 
oat  of  the  prima  facie  meaning  ?  In  this  will,  wherever 
a  gross  sum  of  money  is  given,  it  is  always  described,  with 
rouch  particularity,  as  lawful  money  of  Great  Britain; 
and  it  is  the  same  in  the  codicil.  Where  he  describes 
stock,  he  is  equally  accurate ;  for,  he  says,  lOOL  stock, 
and  when  he  gives  the  first  40001. >  to  which  this  legacy  is 
an  addition,  he  clearly  gives  it  as  stock.  There  is  no  le* 
;:acy  in  the  whole  of  this  will  which  the  testator  meant  to 
be  la  stock,  but  he  so  describes  it  as  to  end  all  doubt.  It 
i>  certainly  difficult  to  bring  together,  in  any  part  of  it,  a 
legacy  of  stock  and  money  to  the  same  person  in  this  will ; 
for  the  only  exception  I  find  is  in  the  bequest  to  his 
housekeeper,  to  whom  he  gives,  first,  lOOl.  sterling,  and 
oOl.per  annum,  to  be  paid  out  of  stock,  and  then  lOOOl. 
three  per  cent,  stock ;  but  each  of  these  he  accurately 
describes.  In  the  construction  of  a  will,  where  the 
phraseology  affords  different  inferences,  the  doubt  i|, 
Whether  you  have  fairly  developed  the  whole  ?  ,But  the 
hcit  rule  to  abide  by  is,  the  primi  facie  inference,  unlets 
you  are  clearly  driven  from  that  by  something  more  than 
plausible  arguments.  Upon  tbe  whole  of  this,  case^,  I 
tannot  say  that  the  prima  Jacic  inference  is  not  the  real 
Waning;  and  I  therefore  think  that  this  is  a  legacy  of 
'iiomy,  and  tl^at  the  children  of  Mrs.  Deanc  are  intitlcd 
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to  it  immediately ;  for  bis  mention  of  stock  in  this  beqnei 
must  be  considered  merely  as  pointing  out  from  what  fuJ 
the  legacy  was  to  be  paid." 
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Bkake  versus  Woodfobd  and  Another. 


THE  custody  of  an  txamination^  taken  under  a  dedimus  in  d 
country  J  belongs  to  the  cleric  in  court,  who  is  intitled  to  make  tl 
copies  of  it.    If  sxvom  in  town,  it  belongs  to  the  master.        J 

Ti^R.  Li.OYD  moved,  that  Master  Holford  mijjbt  M 
7  ordered  to  deliver  up  to  Mr.  Barker^  clcrK  in  court 
for  the  defendants,  the  writ  of  dedinm^  and  the  examwt* 
ftofi  of  tiie  defendants  taken  thereupon,  to  he  preserve^ 
as  part  of  the  records  of  the  courL  One  of  the  defend* 
ants  lived  at  Kauxhall,  and  the  other  at  ff'tf^ckesier.  The 
Writ  of  dedimus,  therefore^  authorised  (he  commissioners 
to  take  the  examination  of  each  separately.  A  joint  ex« 
aminatibn  was,  }iowfver,  prepared;  and  the  conuais* 
sioners  swore  the  fiefendant  residing  in  the  country,  bi>l 
|he  defendant  living  in  town  was  sworn  before  the  master. 
Mr.  Lloyd  contended,  ''that  although  the  regulai 
course  would  have  beei^  to  have  made  a  separate  exami* 
nation,  yet  as  f he  examination  was  actually  sworn  by  om 
of  the' defendants  in  the  country,  the  practice  waS|  thai 
the  clerk  in  court  should  have  the  custody,  and  makethi 
copies.!! 

Lord  Chancelloh.  ''This  proceeding  is  founded  ii 
mistake  altogether;  for  there  is  no  authority  given  b; 
.  this  dedimus  to  take  a  joint  examination.  There  must  b 
a  separate  one  for  the  defendant  residing  in  town ;  aD< 
the  dedimus  must  be  returned  to  the  regular  custody, 
shall  make  no  order  in  the  case ;  but  the  examination  ii 
the  country  must  be  given  up  to  the  clerk  in  court;  am 
the  remainder  of  it  is  worth  nothing." 


fy  tkf  JH^riy-«tv**  Year  9^Qcorge  ^\.  f  l^ 

Gut  versus  Buboes^.  ?*^ 


P^  a  motion  to  review  fke  taxation  of  a  hitt  of  etasts  ^onmencei 
Msg  a  cliemfs  minority^  \t  tpa#  granted  accordinglUf  on  ike 
fwt^y  thai  a  conttsived  employment  vken  qfage^  mighty  wider 
cmmt(a»cesj  anumnf  to  an  undertaking  to  pay  the  prior  bOl^ 

•JpHE  plaintiff  was  employed  in  kis  basioess^  as  an  at*       ^2« 

tomev,  by  the  de/endanty  during  his  minority;  in  9vmcs«ft. 
f  hich  time  a  considerable  debt  was  incprred  to  the  plain- 
tiff. The  defendant  also  continued  to  ^nploy  the  plaintiff^ 
alter  ke  came  of  age,  in  the  completion  of  the  business 
eoBiaeDced  during  bis  minority.  Upon  a  reference  to 
tfae  master  to  tax  the-plaintiffs  bill,  the  master  disallowed 
all  the  charges  incurred  during  the  minority  of  the  de* 
i^Mlttit.  A  motion  was  now  made^  that  the  master 
iboold  be  ordered  to  review  his  taxation. 

The  ChancelIpOR  made  an  order  to  r^fer  the  matter 
back  to  th^  mastief,  upon  the  ground,  that  the  continued 
employment,  afler  the  defendant's  coming  of  age,  might 
iooimt  to  an  implied  undertaking  to  pay  the  prior  part 
of  the  demand  incurred  during  minority,  and  directed  the 
BMer  to  inquire  and  state  the  circumstances.  The 
f^i*^^iopay  the  costs  of  the  motion. 


Anonymous, 


^  DEFENDANT  cannot  be   ordered  to  produce  deeds,   Spe. 
^u  stated  in  a  schedule  to  his  answer j  or  at  least  described 
^kcertakUjf^     The  practice  formerly  xdos  to  pray  a  schedule 
I     w  the  bill ;  and  it  is  so  stiU  in  Ireland, 

I 


^f  R.  Wetherbll  moved,  that  th^  defendant  might 

be  ordered  to  produce,  in  the  usual  manner,  all 

^,  papers,  and  writings  in'  bis  oiistodyj|  relating  to 


AnovTHooi* 


Hi  .  C.a9ts  in  Cane,  in  Michaelmas  Term,  .,^ 

1803.  the  mailers  charged  in  the  bill.  The  defendant.  In  his 
AKoair4f6v8«  J^nswer,  admitted  that  he  had  some  deeds  in  his  posses- 
sion, but  had  not  annexed  any  schedule  of  them.  Mr. 
Wetherell  therefore  suggested,  that  the  best  manner 
of  framing  the  order  would  be,  that  he  should  be  directed 
tp  produce  all  deeds  in  his  custody  relating  to  the  matters 
in  question,  with  liberty  for  the  plaintiff  to  take  excep- 
tions to  the  production,  if  it  should  be  insufficient,  which 
he  thought  agreed  widi  the  spirit  of  Lord  Rosslyn's  ge- 
,    scral  order. 

Lord  Chancellor.  "  This  motion  is  grounded  npon 
the  insufficiency  of  the  answer,  instead  of  the  regular 
mode  being  adopted,  which  would  be  to  file  exceptions. 
It  is  true,  that  my  Lord  Kosslyn,  in  a  case  of  Mason 
and  Gardner y  made  an  order  for  production  where  there 
was  no  schedule ;  but  that  was  the  case  of  a  single  diced, 
which  he  thought  was  described  with  sufficient  certainty 
in  the  answer  to  authorise  him  to  do  so.  It  used  to  be 
the  practice  formerly  in  this  court  for  the  hill  to  pray,  in 
the  first  instance,  that  the  defendant  should  set  out  a 
schedule  of  all  deeds,  &c.  before  he  answered  ;  and  it  is 
still  the  practice  in  Ireland.  I  do  not  know  where  this  i& 
to  stop.  It  is  clearl}'  impossible  for  me  to  make  any  ox- 
^x  for  production  without  a  distinct  admission  v{>on  re- 
cord of  the  defendant's  having  the  particular  deeds  in  his 
possession.** 

Motion  refused. 


Ex'parte  Wh alley  in  re  Whalley. 


A  COM2UISSION  of  bankruptcy  cannot  be  taken  out  by  a  person 
who  U  appointed,  and  acts  as  a  trustee  under  a  deed  of  assign-- 
went  for  the  benefit  of  creditors^  although  he  does  not  aciual/y 
execute  the  deed, 

tx-paric      nPH  IS  was  a  petition  to  supersede  a  commission  of  bank- 
^^?»^r"^  ruptcy  issued  against  the  petitioner,  on  the  ground 

Whalllt.     t^iat  there  was  no  act  of  bankruptcy.     The  bankrupt 
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being  embarrassed^  called  his  creditors  together,  when  il       '^803. 
was  ^reed,  that  an  assigntneiit  of  his  effects  should  be  ,    Kx^paru 
made  (o  trustees.     The  petitioning  creditor  for  the  com-     Whallet 
mission  was  appointed,  and.  acted  as  a  trustee,  although    Whallkt. 
he  never  signed  the  deed,  it  being  agreed  by  all  the  cre- 
ators that  be  should  not  sign,  in  order  that  he  might 
take  oat  a  commission  of  bankruptcy  in  case  fVhalley, 
tbe  baskrnptj  should  not  act  properly. 

Mr.  Mansfield  and  Mr.  Steele^  in  support  of  tke    . 
fctitm. 

Mr.  RoMiLLY  and  Mr.  Heald,  for  the  petitioning 
crt£ter,  **  It  is  not  necessary  that  a  deed  of  assign- 
loeot  should  either  be  for  the  purpose,  or  have  the  effect 
of  (fclaying  the  payment  of  debts,  in  order  to  make  it 
an  act  of  bankruptcy.  There  has  been  perfect  good 
faith  in  the  whole  of  this  transaction,  nor  is  it  even  al- 
iened, Uiat  the  bankrupt  has  been  imposed  upon.  His 
committing  a  clear  act  of  bankruptcy  was  only  prevent- 
ed by  the  execution  of  this  deed.  Cited  Bamford  v. 
Baion  ♦. 

Mr.  Heald.  "  In  that  case  the  party  was  ignorant 
that  be  was  committing  an  act  of  bankruptcy,  and  there 
was  no  privity  in  the  petitioning  creditor." 

Lord  Chancellor.  ''  It  has  long  been  settled,  that 
^liere  a  man  executes  a  deed  of  assignment,  he  cannot 
make  such  a  deed  an  act  of  bankruptcy  by  his  debtor; 
and  if  he  acts  under  it,  it  is  the  same  as  if  he  had  actu- 
ally signed.  I  am  therefore  of  opinion,  that  this  com- 
mission cannot  be  sustained.  The  case  of  Bamford  v. 
Hanm,  which  I  argued  in  the  King's  Bench,  went  upon 
iQaoy  more  grounds  than  those  stated  in  the  report." 


•  2  Term  Rep.  ^9^. 


ISD^  Caiu  fii  Ctttii.  iti  JtftcAae&nifs  Terid) 

twos. 
""""*  /«  re  Hau.  ttrfdrit  I>oi»S« 

IF^^«  «  (focil^^  tt  itrucifor  a  c^mmimtm  6f  bankruptcy^  dtiotig 
the  commission  is  not  iisuid  uithin  the  time  limited  by  the  gent 
ral  order,  yet  a  second  commission  cannot  be  sustained  uithou 
an  order  of  superse\ieai^r  tkejirst* 

HaII       ^HIS  waa  a  |>eHti6i!i  to  stipewede  a  prior  Wmmissioi 
of  Wnkrnptcy  issHed  agmiMt  HaU.    Tbe  docke 


^^^^'  had  been  struck  for  the  first  commisfiioD^  but  no  order 
for  sealing  it  had  been  given  in  due  time;  It  doniequeatlj 
became  aupecfedeablej  and  a  second  docket  was  dtrocL 
by  the  petitioner^  but  no  order  of  supersedeas  for  the  firsi 
docket  was  actually  drawn  up.  Two  commissions  bad 
therefore  issued^  ttnd  the  petition  prayed^  that  the  former 
line  might  be  super^ed^  on  tbe  ground  that  it  had  not 
been  issued  within  the  time  limited  by  the  general  order. 
But  the  LoED  Chancellor  refused  the  prayer  of  the 
petition  J  being  of  opinion  that  an  order  oi  supersedsfis  was 
necessary  in  the  first  instance^  and  before  the  second  com* 
mission  was  ordered  to  be  sealed. 


IN  THE  EXCHEQUER. 
Michaelmas  Term,   Nav€mb€r  88.  ^^^^ 


HoLtowAY  versus  Shakspeare, 
The  Same  versus  TCfton, 


TEEttaiutts  9  Anne,  r.  14.  s.  3  and  4.  mnd  18  Goo.  II.  r.  34. 
«.  3.  ^9  mat  autiorUe  courts  of  equity  to  hold  cogmianct  of  U 
^  hy  a  common  informer  for  a  discovery  of  money  nxm  at    . 
//*»;  for  tkt  loiter  statute  impowers  the  court  to  proceed  to  « 
^rccy  and  a  court  of  equity  does  not  decree  a  penalty. 

gILLS  were  filed  in  this  court  by  the  plaintiff,  one  JRi-    HonowAr 

cluird  Holloway,  a  conimoQ  informer,  against  the  ^^^* 
above  defendants,  praying  a  discoVery  of  certain  sums  inScacc. 
won  by  tfaem  at  play  contrary  to  the.  statutes  in  force 
a^insi  gaming.  The  defendants  demurred  to  the  bills, 
iusisting  that  the  answer  might  tend  to  render  them  liable 
to  penalties.  It  appeared  that  the  plaintiff  was  not  th^ 
Wr  of  tl)e  money,  and  the  object  of  filing  the  bills  was 
to  enable  him  to  bring  actions  against  them  for  the  recQ- 
Terj  of  the  penaltiess  The  cause,  after  hearing,  6too4 
over  for  judgment,  and  now  the  opinion  of  the  court  was 
delivered  by 

The  LoBD  Chief  Baron^  afler  stating  the  ciise.  ''  It 
Has  been  insisted,  on  the  part  of  Ae  plaintiff,  that  the  an- 
^Her  required  by  this  bill  is  authorized  and  required  by  the 
matures  9  Jrme,  c.  14.  s.  3,  and  18  Geo.  U.  c.  34.  The 
int  of  these  statutes,  after  directing  in  the  second  clause, 
that  the  loser  of  lOi.  may  sue  the  winner  for  the 
money  within  three  months^  and  ''  that  after  that  time^ 
''  if  the  loser  do  not  sue,  any  other  person  may,  and 
''  may  recover,  with  treble  costs ;  one  moiety  to  the  in- 
"  former,  the  other  to  the  poor;"  enacts,  ''  that,  for  the 
"  better  discovery  of  the  money  or  things  so  won,  and  to 
"  bt  sued  for  and  recovered  as  aforesaid,  all  and  every  the 

VOL.  HI.     N*».  15.  A 


€€ 
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i«03.        «  persons,  who,  by  virtue  of  this  act,  shall  be  liable  to  be 
HoLLowAY    "  ^^^^  ^^^  *be  ^aiiie,  ?hall  be  obliged  and  compellable  to 

venus       ft  answer  upon  oath  such  bills  as  shall  be  preferred  ac;ainst 
la  Sctcc.  them  for  discovering  the  sums  ot  money,  or  otner  thing, 

so  won  at  play  as  aforesaid  *."     Provided  "  that  upon 
the  discovery  and  re-payment  of  the  money,  or  other 
*'  thing,  so  ^o  be  discovered  and  repaid  jvs  aforesaid,  the 
*'  persons  who  shall  so  discover  and  repaj'  the  same  as 
*'  aforesaid,    shall  be   acquitted,    indemnified,   and   dis- 
/'  charged  from  i^ny  further  pr  other  punishment,  f<?i- 
*'  feiture,  or  penalty,  incurred  by  the  playing  for  or  win- 
"  ning  such  inoney,  or  other  thing  so  discovered  and  rc- 
''  paid  as  aforesaid.''  t    The  latter  statute  recites  the  for- 
mer, but  that  5^  no  provision  is  made  or  airthority  given 
;'  to  any  court  of  equity  to  decree  the  same  (money  or 
''  other  thing  won)  to  be  paid;"  and  then  enacts, "  that  in 
"  case  any  bill  shall  be  filed  in  any  court  or  equity  against 
''  any  person  ifor  any  sum  of  money  won  contrary  \o  the 
''  former  act,  such  court,  wherein  such  bill  may  be  filed, 
"  may  proceed  and  decree  thereupon,  and  enforce  such 
"  decree  as  shall  be  made  in  pursuance  thereof,  in  the 
'^  same  manner  as  is  practised  in  other  causes  upon  bills 
*'  and  answers  depending  in  the  courts  w-here  such  bill 
y  shall  be  so  brought."  X  H  is  lordship  then  took  a  clear  and 
succinct  view  of  the  policy  and  object  of  these  statutes,  and 
made  some  observations  on  the  very  great  importance  of  the 
rule,  that  no  defendant  shall  be  bound  to  criminate  himself; 
an^  concluded,  that  it  by  no  means  appeared  that  the  object 
of  these  clauses  was  to  enable  common  infoi-mers  to  have  a 
discovery,  in  order  to  sue  for  penahies ;  which  would  be 
contrary  to  the  general  principles  of  law,  ancl  the  ordinary 
jurisdiction   of  the   court;  but  rather  to  give  courts  of 
equity  cognizance  of  a  bill  for  discovery,  at  the  suit  of  the 
loser,  who  might  otherwise  have  no  means  of  recovering. 


•  f)  Anne,  c.  14.  s.  3.  f  lb.  s.  i. 

I  18  Geo.  II.  c.  34. 


In  the  Fortj/'Fourth  Yfur  qf  George  III.  lU 

That  tbty  dW  not  apply  to  the  caae  of  a  a^mman  wformr,       ^^^' 

be  s»d^  clearly  appeared   from  the  clause  enipoweruig  Hoi.i.idat 

the  court  to  proceed  to  ^decree;  for  a  court  of  equity  ^^J^^^ 

could  not  make  a  decree  for  a  penalty,  by  statute,  to  a  !•  scim*  : 
ooBiaoQ  informer/' 

JUDCMENT   FOR  THE   D£f£MDAlfTfl. 


CASES, 

ARGUED  AND  DETERMINED 

In  the  Courts  of  King's  Bench,  and  Chancery, 
IN  HILARY  TERM, 

h  tibe  44th  Year  of  the  Reig;D  of  King  George  III.  A.  D.  1804, 


DoTEE  versu$  Maestaebs.  tmk 


imON  fir  pfHdltmfir  Miry:  Vcmie  hid  m  York:  Moti0m  ^ 
tinge  Oe  venue  io  Hull,  tJke  plaintiff  Amting  mu  t^tuse*  of  ^m 
wkUk^ouinHuW,  iut  ^ng  wtof  timito mma  niWMtian^  wi  U 
hscmg  ien  his  iMUntitm,  mginaify  to  poutdfir  tkfi  fgma  in  Hull  : 
Hdd^tktu  tke  venue  mty  ht  changed  m  afmd  (UtiMf  mhm  ihi 
watuteof.UiEitafioiMvlai.riMi,  wrtif?^<ikilaiUw«rAcrciii««.«^«ci««», 


IM  Ca$ei  in  B.  R.  in  Trinity  Term, 

1804»  ^  tuudUr  ca»«fXf  ^^^  ^^^  <^  witkm  tmCf  to  wiick  the  plauitif 


Mamtasm.  ^HC  plaintiff  had  declared  in  a  penal  action  forbriberyfi 
and  had  laid  the  venue  in  York.  The  declaratioo! 
Combined  a  great  nnmber  of  counts  for  offences  laid  there. 
Another  plaintiff  in  another  similai  action  had  obtaiDei 
a  rule  to  change  the  venue  from  York  to  the  town  aodi 
county  of  Hull,  as  to  such  offences  declared  on  as  were; 
committed  in  Hull,  and  to  strike  out  the  rest.  In  fact,  the 
plaintiff  had  several  causes  of  action  both  in  the  county 
of  York,  and  the  town  and  county  of  Hull ;  but  as  to  those 
which  had  been  committed  in  Hull,  the  time  was  elapsed 
to  which  the  action  is  limited  by  the  statute.  It  being 
objected  that  by  this  means,  the  plaintiff  might  proceed 
in  actions  which  were  not  within  time,  but  for  which  be 
bad  better  evidence  than  those  in  Yorkshire,  there  being 
no  affidavits  that  the  causes  of  action  were  the  same;  this 
rule,  after  some  contest,  was  granted  by  the  CourT; 
who  ordered  the  plaintiff  to  abandon  the  1st,  2d,  and  3d, 
and  other  counts,  specifying  them. 

On  a  subsequent  day  in  the  term,  the  plaintiff  in  tbis^ 
cause  obtained  a  similar  rule  to  change  the  venue.  But 
in  this  case  it  appeared,  that  the  plaintiff  had  supposed,  bf 
mistake,  that  he  could  give  evidence  of  acts  of  bribery 
in  Hull^  as  well  as  in  Yorkshire,  there  being  some  acts  of 
bribery  committed  in  each  place,  and  this  election  being 
in  Yorkshire.  He  therefore  did  ,not  bring  on  his  cause 
for  trial  at  the  assizes,  and  now  moved  to  change  the 
venue,  ft  was  endeavoured  to  distinguish  this  from  tbe 
former  case :  but  by 

lord  £ll£nborouh,  C.  J.  ^'  If  it  had  never  been 
decided  that  the  venue  may  be  changed  in  cases  where 
th^  statute  of  limitations  had  run,  the  rule  would 
have  been  quite  as  good,  if  not  better,  than  at  pre- 
sent. But  it  has  been '  decided  often,  that  where 
there  has  been  no  unnecessary  delay  the  party 
may  change  the  venue  in  a  penal  action  though  the 
time   for    bringing   a  new  actiou   has  elapsed.    The 
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plaintiff  bas  agreed  to  abandon   the    causes  of  action        i804. 
which  accrned  elsewhere,  and  that   appears  to  be  some      p^^^^ 
advantage  to  the  defendant.    The   difficulty  would  have       vemu 
been   in  pennitting  amendments  at  all  in  such  cases  ;     ^    ^ 
but  having  got  so  far>  there  can  be  no  reason  for  rejecting 
the  present  motion. 

The  plaintiffs  however,  agreed  not  to  bring  or  cause  to 
bebrought  bj  any  person  whomsoever,  any  other  action 
against  the  defendant  for  the  like  offences. 

Vknue  changed. 


Bryan  versus  Horseman. 


A  BARB  acknowUdgment    of  a    dthi   within  six  years  is  miffident 
to  Uike    the  case  out    of  the  statutt    of  limitations    in    assumpsit, 
Semble.'     It  is  so  even  where  the  acknowledgment  of  the  debt  does    . 
not  raise,  or  actually  rebuts,  asty  inference  of  a  promise  to  pay. 

'PHIS  was  an  action  for  goods  sold  and  delivered,  tried       Butaii 
before  Lord  Ellen  borough,  C.  J.  at  the  sittings  HoH^B|«A^ 
at  Westminster  after  last  Michaelmas  term.  The  demand 
was  for  261.,  hr wheat  delivered  about  ^eren  years  before  the 
action  brought.    The  def aidant  pleaded  the  statute   of 
limitations,  and  a  verdict  was  found  for  the  plaintiff'. 

BosANBUET,/br  the  defendant,  now  moved  to  set  it 
aside,  and  that  a  new  trial  should  be  granted.  He  stated, 
that  the  only  evidence  was  that  of  the  two  persons  who 
arrested  the  defendant.  One  Searle  said,  that  when  he 
applied  to  the  defendant,  he  seemed  surprised,  and  said 
that  be  did  nt)t  owe  iheplaititijf  siuy  thing ;  that  there  were 
more  than  six  years  elapsed  since  the  business  was  trans- 
acted. 


iw  Cases  in  B.  R.  in  Itilary  Term, 

1804^  [Lord  Ellen BORouQu>  ''  That  testimony  wa?   nol 

Bryax  sufficient.''] 
3o^R£KMAK-  One  CapcU  was  then  called.  He  had  some  conversa- 
tion with  the  defendant,  at  which  Scarlt  was  not  pre&eat. 
The  effect  of  his  evidence  was^  that  the  defendant  ssiiA, 
he  did  not  consider  himself  as  nabie.  ^^  I  consider  my- 
self I  do  not  owe  Mr.  Bryan  a  farthing !  *  Tis  beyond 
six  years.  I  acknowledge  the  receipt  of  the  wheats  and 
I  paid  partj  and  there  is  something  due/' 

BosANQUET  tlien  urged^  that  from  the  nature  of  the 
action  of*  assumpsit^    the  mere  existence  of  the  debt  is 
not  the  foundation  of  it,   for  it  arises  out  of  the  promise 
made   in   consequence  of  the  debt ;    and  after  stating 
the  several  clecisions  respecting  promises  and  acknow- 
ledgments to  take  debts  out  of  the  statute,  and  the  pro- 
gressive changes  in  the  opinion  of  the  courts  upon  the 
subject,  contended,  that,  although  an  acknowledgment  of 
a  debt  has  been  held  to  be  evidence  of  a  promise,  upon 
a  presumption  that  a  man  who  acknowledges  a  debt  means 
to  act  honestly  and  to  pay  it,  because  it  is  due  ;  yet,  if  the 
whole  of  the  evidence  stated  above  were  considered,  it  re* 
butted  all  presumption  of  a  promise  to  pay,  and  therefore 
fell  within  the  distinction  in  Oweny.  WoUejf* :  where  it  is 
said,  that,  although  a  promise  is  not  necessary  to  take  the 
case  out  of  the  statu te,*yet  there  must  be  an  acknowledg- 
ment of  a  debt ;  and  therefore,  where  the  defendant  said, 
''  I  acknowledge  the  receipt  of  the  money,  bat  the  tcsta- 
^ix  gave  it  me,"  Clive,  Baron,  held  it  not  sufficient. 

Lord  Ellenborovgh,  C.  J^  "  Horseman  admitted 
the  debt  was  due ;  that  was  evidence  to  be  left  to  the 
jury.'' 

The  court,  however,  granted  a  rule  to  shew  canse^and 
bis  lordship  observed,  that  there  was  good  sense  in  the 
distinction^  that  it  should  be  such  an  acknowledgment  at 


Bulkr's  Nisi  Prius,  148. 


In  tJu  Forty-Fourth  Year  of  George  III.  127 

rfirf  nfA  Ttbui  the  inference  of  a  promise ;  but  afterwards,        ^804. 
before  the  rule  was  called  on  to  be  argued^  Lord  Ellen-      DRTirif 
Bosoi'GH  said,  that  the  court  had  considered  the  case,   „  *^*"* 
aD'lthat  the  mle,  that  the  acknowkdgmeni  of  the  existence 
rf  a  debt,  to  be  considered  as  evidence  of  a  promise,  is  a 
fmtiation  for  an  action  of  assumpsit,  has  been  acted  upon 
r^raiioraily,  that  the 

Rule  for  a  new  trial  must  be  DiscnARo&D.^ 


Wain  versus  Bradbury. — January  o^.  4804. 


OX  parent  of  money  to  the  sheriff  vpon  an  arrest^  it  xvill  he  pre- 
sumed that  it  uas  paid  as  a  deposit  in  lieu  of  brtil,  ynder  the 
itiit.  43  Geo.  III.,  uniess  a  discharge,  or  some  ackn&wledg* 
^ent  in  uritingf  be  given  to  the  defendant  for  the  debt  and 
cQfts.  The  payment  of  the  debt  "with  10/.  raises  a  strong  pre^ 
*Hmption  that  it  is  not  aa  absolute  paj/mejit  in  discharge  of  the 
debt  and  costs.  ^ 

THIS  was  a  rule  calling  upqn  the  sheriff  of  Middlesex       Waiw 

to  bring  into  court  the  money  deposited  ir^  this  case,   beamu«t. 
io  lieu  of  bail,  for  the  purpose  of  being  paid  over  lo  the 
dfcndant.     The  defendaiit  having  put  in  bail, 

Edward  Jone^^  tlie  attorney  for  tlifi  defendant, 
swore,  that  the  defendant  being  arrestecl  on  a  Satur- 
li^y  night,  be  went  to  liim  on  the  Sunday,  and  ad- 
^i^itd  him  to  make   a  deposit,    and    gave    ord(?rs    that 


•  B0SAK9UF.T  referred  to  most  of  the  cases  on  the  subject; 
'  I.  Halk.  28;  Carth.  470;  2  Show.  126";  2  l^entr.  151 ;  2  Burr. 
i''99;  2  Term  Rep.  7tiO ;  IVhitcpmbe  v.  Whiting,  Doug,  6^2; 
.^.^ci*yji  V.  Fairbank,  2  JI.  BL  3-iO.  in  order  lo  take  the  opinion 
^f  the  court  on  thcfjrst  molion,  the  defendant  beini^  a  distressed 
^•an,  and  his  lordship  promihcd  to  gi\c  him  the  opinion  of  the 
^^♦Qrt,  if  strongly  againbt  him,  before  the  rule  was  called  on. 


^^Q*>        the  sberifTs  office  shoulil  be  searched  at  sevep  o'clock  tbti 

Waim       next  mornings  io  order  chat  the  deposit  might  be  made  ai! 

BalT***       speedily  as  possible ;  that  he  thea  called  upon  him  ou  the 

Monday,  and  made  a  deposit  of  the  debt,  and  lOl.  i 

The  sheriff's  officer  swore  that  nothing  was  said  at  the 
time  concerning  a  deposit,  and  chat  he  received  the 
money  as  payment  of  the  debt  and  costs,  and  had  paid  it 
to  the  plaintiff.  There  %^as  no  receipt  or  acknowledg- 
ment in  writing  given  on  either  side. 

Lord  Ellen  BOBouGH,  C.  J.  "  As  there  was  not 
any  discharge  or  receipt  gi^ep  to  the  defendant  to  shew 
that  he  had  paid  the  debt  and  costs,  it  must  be  presumed 
that  the  money  was  paid  under  the  act  of  parliament. 
The  sum  paid  hits  the  act  of  parliament  to  a  penny;  it  is 
the  debt  and  the  10/.  And  I  think  that  sometbiag  like 
this  should  be  understood,  '  t/iat  it  will  be  presumed,  thiit 
the  money  was  taken  under  the  act,  unless  a  discharge  is 
given,  or  something  to  shew  that  the  money  is  not  paid 
under  the  act ;  in  order  to  prevent  it  from  being  converted 
into  an  engine  of  great  oppression* 

Erskine,  for  the  sheriff  and  the  plaintiff,  obsened, 
that  the  defendant  did  not  swear  to  merits, 

Laurence,  J.  '*  That  is  not  necessary,  where  money 
i^paid  as  a  deposit^  and  you  claim  it  as  absolute  payment." 

Lord  Ellenborough,  C.  J.  "  This  has  been  some- 
times  erroneously  called  my  act.  The  truth  is,  I  altered 
these  clauses  a  little,  and  made  them  less  mischievous  than 
Dthcrwise  they  would  have  been.  But  I  am  afraid  they 
are  productive  of  more  mischief  than  good  after  all/' 

Rule  absolute.* 


•  At  the  first  opening  of  the  casci  the  court  suggested  that 
the  ptaintif,  being  the  party  interested,  should  be  brought  be- 
fore the  court,  and  the  rule  would  have  stood  over  till  it  had 
been  served  on  him,  as  well  as  the  sheriff,  hod  not  EnsKiN« 
consented  to  appear  for  (oM.  Garro^v  and  Akdret^'S  wcrt 
for  the  defendant. 


tn  m  fbtiif-Pouttk  Year  of  oWrge  iK.  ISO 

ifocNf  FORD  ( AdministMtor  of  HoilowayJ^  vthiu        }^ 
0<BSON  afid  Anotlier.— Same  dajfi 


A  t  CREDITOR  of  B.  /laving  iold  goods  to  him  in  kii  Lfk^ 
tmc^  obuins  them  back  agaiti  froin  Ids  vsife^  after  his  dedasCj  in 
pirt  satis/action  tjf  his  dtbt^  and  before  admin istrUt ion  grauttd  ; 
C,  tnoiher  crtditori  takes  out  administration^  and  brings  tro- 
Tfr/or  the  goods  against  A. :  ttcid^  that  this  single  act  oftht 
"dft  does  not  make  her  executrix  de  son  tort,  so  as  to  contey  d 
i'lik  to  the  goods  to  A.  although  she  may  bi  chdrged  as  execiH 
ths  tV(  an  action  Qgdinsi  her, 

^HIS  was  an  action  of  tracer  f6r  tw^ty  tons  weigtif  of  MoinrTrotv 

iron  and  steel,  tried  before  Lai¥renc£,  J.(onthe  Ox-  q*^*"*- 
ford  circuit),  ai  the  last  summer  assizes.  The  defendants 
!iad  sold  goods  (the  iron  and  steel  in  question)  to  th^ 
intestate  in  his  life-time,  which  wefe  deliTered  ta  him 
shortly  before  his  death ;  attd  afterwards  the  wife  re-delivered 
these  goods,  which  were  worth  about  lOOl.,  to  the  de- 
findantSf  who  were  creditors  to  the  amount  of  17OI.  The 
pltiintiff,  another  creditor,  afterwards  took  out  letters  of 
admioisti^tion,  and  brought  the  present  action  to  recovef 
tbe  value  of  the  goods.  At  the  trial,  after  the  case  had  been 
cpeood  by  Willi Atfs^  Serjt.,  the  fact  of  the  possession  was 
not  denied ;  but  the  wife  of  the  intestate  was  examined ybf 
the  defendants,  in  order  to  shew  that  thep/ai/i^t^bad  be€il 
satisfied  of  his  debt.  It  was  then  urged  by  Mills,  for  the 
dfftttdants,  that  the  wife  vfns  executrix  dc  son  tort,  dnd 
thai  a  delivery  of  the  goods  by  her  to  th<i  defendants,  eVcn 
if  il  made  het  liable  to  the  rightful  executor,  yet  conVeyecl 
a  title  in  the  goods  to  the  defendants,  being  ifa  paymentof 
a  lawful  debt. 

Lawrence,  J.,howev6r,  considered  xhedefendanh  them- 
selves as  the  executors  de  son  tort,  and  therefore  held  that 
they  could  not  retain  for  their  oWn  debt,  and  that  the 
j^laifUifwBs  entitled  to  recover;  and  the  juiy  fuand  «kwr« 
<iict  accordingly, 
vou  111.  »•  15.  • 
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1604.  A  rule  was  obtained  to  shew  cause  why  this  yerdict 

MoviTTroRD  should  not  be  set  aside^  and  a  new  trial  granted. 

!»««*  Mills  and    Jervis,  for  the  defendants,   were  now 

^^^^'  called  upon  by  the  Court.— "The  uidow of  the  debtor 
returned  the  goods  to  tlie  defendants,  as  creditors,  who 
would  otherwise  have  had  a  charge  upon  the  estate 
pro  tanto ;  as  this,  therefore,  was  in  satisfaction  of  a  ju«t 
debt,  she  would  have  been  entitled  to  have  set  it  up  in 
defence  to  an  action  against  her ;  for,  if  an  actual  eiccu- 
tor  de  son  tort  pays  the  bona  Jidt  debt  of  the  intestate, 
the  rightful  executor  cannot  object  to  it  ♦." 

[Lord  Ellenborough,  C.  J.  ''  Did  she  do  any  otkr 
act  as  executrix  de  son  tort  ?"] 

In  answer  to  this,  it  was  stated  from  the  bar,  that 
the  wife  had  taken  out  letters  of  administration,  and 
had  acted  for  half  a  year  as  administratrix,  before  the 
plaintij^  hecBXne  executor;  but  Lawrence,  J.  observed 
that  it  was  not  proved  at  the  trial ;  and  no  statement  ol 
that  fact,  nor  any  thing  from  which  to  infer  more  thnn 
this  single  act  of  intermeddling  with  the  intestate's  goods, 
appearing  upon  his  report,  the  case  proceeded  as  if  there 
had  been  no  such  proof. 

Jervis  then  cited  Read's  case  t>  and  Parker  \.  Kettl^l 
and  also  Toller  s  Laic  of  Executors,  to  shew  that  a  right- 
ful act  done  by  executor  de  son  tort,  will  bind  the  riglit- 
ful  executor;  and  therefore,  if  an  executor  de  son  tort 
pays  lOOl.  of  the  testator's  in  a  bag  to  a  creditor,  the 
rightful  executor  shall  not  have  tiover  and  conversion 
against  the  creditor ;  which,  he  said,  was  exactly  the  pre- 
sent case.  He  then  cited  several  cases  to  shew  that  a 
single  act  of  intermeddling  with  the  goods  of  the  intes- 
tate constituted  any  one  executor  de  soti  tort,  and  that,  in 
actions  against  him,  he  is  declared  against,  and  considered 
as  execiitor§.  And  he  argued,  from  Buller^s  Nisi  Trk^> 
48,  that  although  the  plaintifwQu\d  be  entitled  to  nomi- 


♦  12  Mod.  471.     1  Sid,  Baker  v.  Berrisford, 

t  5(^0.  33,  b.  and  34.  a.  X  I  Ld.  Ray.  66i. 

h  Dyer,  l66.' 
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oa]  damages  in  trespass^  yet  he  must  be  nonsuited  in        iao4. 

^^*  M0VNTP0li» 

Lord  Ellenborovch^    C.  J.  (stopping  William^,       term 
Serjt.  and  Wigley,  contra.)     ''^ Almost  all  the  propo- 
iitioiis  which  have  been  stated  in  the  argument  are  true 
and  indisputable ;  but  I  do  not  admit  that  they  have  pro- 
perly any  application  to  the  present  case.     A  solitary  act 
«  rrongful  intrusion  and  intermeddling  with  the  property 
of  the  intestate^  though   it  may  constitute  the  person  b^' 
ffhom  it  is  done  an  executor  de  son  tort,  to  make  him 
liable  in  an  action  against  him  in  that  capacity^  for  his 
own  wrong,  yet  is  not  sufficient  to  constitute  him  an  ad- 
nuflistrator,  so  that  his  acts  are  to  be  considered  as  valid. 
Hat  is   the  case  put  in    Cartluw,  104,  (Whitehall   v. 
Sfuircs),  which  is  a  very  valuable  and  learned  decision. 
That  was  an  action  for  the  very  horse  of  the  intestate 
whi«h  the  plaintiff'  had  himself  ddivered  to  the  de/eu^ 
danti;  and  the  Judges,  who  diifered  from  Holt,  did  not 
differ  on  the  principal  point,  but  thought  that  the  action 
irould  not  lie  between  those  parties,  because  the  plainti^ 
^as  a  party  to  the  tortious  act  himself,  and  particeps  cri^ 
ffanis.  Now  we  should  see  if  this  were  not  to  obtain,  namely 
i^i^i  the  executor  de  son  tort  shall  be  answerable  in  damages 
to  the  rightful  executor,  that  there  would  be  a  general  scram- 
ble amongst  all  thecreditors.— They  would  have  no  chance 
of  being  satisfied  in  a  due  course  of  administration^  be* 
cause  the  property  is  insufficient ;  but  they  would  put  a 
Ifggar  into  the  house  as  executor  de  son  tort,  and  say  to  him, 
handout  to  us  our  goods ;  to  another,  his  goodSi  and  thus 
they  wouldgetinto  their  possession  all  the  property  of  the  de* 
ceased.    When  it  is  said  that  an  executor  de  son  tort  may 
pay  lawful  debts,  or  give  goods  in  satisfaction,  it  must  be 
understood  with  the  distinction,  that  he  may  not,  by  any 
means,  set  off  a  payment  to  himself  in  diminution  of  da- 
mages. The  authority  cited  by  Buller,  J.  does  not  authorize 
what  is  said.     It  refers  to  Carthew,  which   is   directly 
against  it.     I  can  find  no  proposition  in  law,  nor  no  prin* 
ciple  in  reason^)  to  support  the  claim  to  the  goods  by  the 
icfindant:' 

82 
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^^^' '  Grose,  J.  "  We  have  now  before  us  this  queslwa 
MouKT?oRD  only.  Whether  the  wife,  delivering  gorxis  to  the  creditor, 
GiBiOK.  becomes  thereby  an  e:ffcutrix  de  son  tort,  so  as  to  justify 
that  delivery  of  the  goods,  and  entitle  him  to  the  posses- 
sion of  them  against  ttie  rightful  executor  r  To  bold  su 
yrould  be  a  very  dangerous  proposition.  Read'^  case  at 
first,  perhaps,  seems  to  say  as  much^  but  it  goes,  in 
reality,  no  further  than  to  say,  that  she  is  so  when  she 
has  been  acting  ostensibly  as  executrix.  Suppose  good? 
were  delivered  by  a  servant,  ^  jewel  for  instance,  or  any 
thing  of  value,  perhaps  to  the  amount  of  lOOOl.;  it  would 
not  be  sufficient  for  me  to  look  to  the  servant  and  bring  an 
action  against  her  as  txecutrix  de  son  tort.  Yet  this  case 
falls  exactly  within  the  same  principle  ;  and  I  cannot  adopt 
^hat  is  said  in  $  Coke,  3.'3  a,  and  34  6.,  without  this 
limitation  being  added,  that  it  must  be  of  a  person  acting 
in  a  course  of  administration.  I  think  the  direction  of  my 
brother  Lawrence  was  therefore  proper,  ^nd  that  the 
rule  must  be  discharged." 

Lawbence,  J.     '^  At  tliie  trial  of  the  cause,  I  under- 
stood that  all  the  facts  of  the  case  were  stated  in  the 
ppening.    I  understood  it  to  be  put  upon  this  plain  point, 
'  that  if  am/  person  took  under  his  disposition  any  goods, 
and  gave  them  to  another  person,  he  became  by  that  act 
executor  de  gon  tort,  so  as  to  convey  a  tiile.*     I  will  not 
say  that  I  then  considered  all  the  difference  which  might 
have  arisen  upon  other  fapts  being  proved.     This  is  a  case, 
ivherje  a  creditor  applied  soon  after  the  death  of  the  in- 
testate, and  got  the  goods  in  satisfaction  for  his  debt. 
Upon  trover  against  the  executor  de  son  tort,  what  lie 
has  lawfully   paid  is   tq  be   recouped  in  'damages;  and 
jhe  reasqn  given  is,  that  before  the  creditors  have  such 
payments  made  to  them,  tliCy  have  some  reason  to  think 
that  the  person  from  whom  they  receive  them  is  the  lawful 
executor.  It  has  been  said  by  >1  r.W  ig  ley,  ihsxtihcdcfrnd' 
ant  hare  is  the  executor  de  sun  tort,  and  so  I  think  he  must  be 
considered.     It  is  said  by  Mr.  Jiiuvis,  on  thcothcr  hand, 
that  the  creditor  need  not  look  further  than  to  the  person 
pe/ore  him,  acting  as  executor,  wlicn  the  act  is  done.  I  do 
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lot  imdentaBd  the  cuies  bo.    I  think  die  eme$  menn       ^*^^ 
that  be  must  look  to  a  person  wJio  has  acted  as  an  exe»  Movmtfob* 
futor  io  otbcr   thiiigR.     It    is   also  said   id    this  case,      q^^ 
tbat  if  the  action  here  had  been  against  the  uife,  this 
vouid  be  recouped  in  damages*    Hut  in  Graysbrook  :v^ 
K>i*,''^.  made  his  will,  and  appointed  an  executor,  and 
"dici  Hie  ordinary,  without  notice  of  tlie  wiU,  com; 
**  mified  sdministration  to  /.  S^  before  the  executor  had 
^piwcd  bis  will.  The  administrator  sold  the  goods  of  the . 

*  defeased,  and  the  executor  afterwards  proved  the  wiJl^ 
^aad  brought  detinue  for  tlie  goods  against  the  venn 
'^,  and  it  was  adjudged  that  he  should  recover  f.  But 

*  ills  said  it  would  be  otherwise,  if  he  bad  averred  that 
^iyt  role  was  to  discharge  the  funeral  expences^  or  debta 
^  vhich  the  administrator  was  compellable  to  pay  /'  1  do  not 
Ikreforc  mean  to  say  how  it  would  have  been  had  the  action 
fcf'  lagaiqst  the  Wife,  but  only  that  we  must  not  be  con- 
iSbdd  by  admitting  it.  'i  he  reason  given  for  cslablish- 
K|?tl)e  payment  of  money  to  creditors  by  an  executor 
i^mtort,  is  because  tlie  executor  has  a  colour  of  autho« 
Wt.  l^ut  that  does  not  apply  here,  because  she  has  no 
Woor  of  authority.  Then  it  is  said  that  the  rightful 
IXfcotoris  not  prejudiced.  But  here  he  would  be  pfcju- 
itt'i,  for  if  he  got  (lossessien  of  the  goods,  he  would  be 
titided  to  retail)  for  his  own  debt ;  and  Hcfiluorth  (Of" 
^  of  Executory  1820  says,  that  this  payment  should 
^(i  against  other  creditors,  but  not  against  the  rightful 
p<H*uior,  because  it  would  take  from  him  the  right  of 
l»ni»?C  himself;  and  in  2  Blaclfstont's  Comnientariet,  508- 

*  i-ajii,  that '  though  against  the  rightful  executor  or  ad- 
k  oi^tralor  he  cannot  plead  such  payment,  yet  it  shall 
.^dlowed  him  in  mitigation  of  damages,  unless  perhaps, 
j|iwn  a  deficiency  of  assets,  whereby  the  rightfij  execu- 
wrmay  be  prevented  from  satisfying  his  own  debt.'  I 
i^nnot  altogether  agree,  therefore,  with  th6  doctrine 
jVojuily  laid  down,  though   I  do  not  say  that  what  i« 

.    •  I8if.  VI.  PW'(/^n's  Commentaries,  275. 
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^^^^'       laid  down  supports  the  ca§c  of  the  defendant. ^^^i  tha 
Mot7VTros»  SAine  opinion, ' 
GiMOtf.  Le  Blanc,  J.  "  If  In  fact  tbe  situation  of  the  parties  is 

different  from  what  appears  on  the  report  we  must  regret 
it ;  but  we  can  only  take  it,  as  appearing  at  the  trial,  that 
this  is  tbe  very  act  constituting  the  wife  executrix  de  son  tort. 
The  action  is  brought,  by  a  person  having  title,  against  one 
who  received  the  goods  from  a  person  ciot  having  title  ; 
and  cases  have  been  cited  to  shew  that  the  payment  of  a 
debt  by  an  executrix  de  son  tort  binds  tbe  executor :  but 
I  do  not  think  this  applicable  to  the  case  as  stated.  It  is 
to  be  collected  from  the  cases,  that  the  defendants  may  set 
off  what  has  been  rightfully  paid.  That  I  understand 
to  mean  what  has  been  paid  in  the  same  manner  as  ano- 
ther who  is  a  rightful  executor  would  have  paid  it :  for  the 
law  will  not  allow  persons  to  take  advantage  of  that  which 
they  have  done  in  their  own  wrong.  But  still  they  must  be 
allowed  those  payments  against  which  neither  they  nor 
the  lawful  executor  could  have  had  a  defence.  The 
•  answer  of  the  defendants  here  is,  we  h  ave  received  the  goods 
from  a  person  who  had  no  rights  but  it  should  have  been, 
according  to  the  cases  cited,  that  they  had  received  them 
from  a  person  who  appeared  to  have  a  right,  and  against 
whom  they  might  have  proceeded  to  recover  their  debt  as 
executrix  de  son  tort.  The  wife  here,  I  think,  could  not 
have  protected  herself  against  the  plaintiff's  claim ;  and 
neither  shall  the  defendants^  who  are  parties  to  a  sort  of 
fraud,  by  which  they  connive  at  her  taking  the  goods,  in 
order  that  ibey  themselves  may  get  possession  of  them. 

Rule  dischabged. 
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RiCHT  (oh  the  Dennsc  of  Heird)  sperms  Saunders,-—        1804. 
January  27.  """" 

i  r£5TirOil  expresses  his  intention  of  disposing  of  his  estate, 
red  and  personal ^  and  devises  freehold  estates^  af  A.  to 
£.  S^^And  to  M.  S. ,  a  manor  and  farm  at  I^.,  and  lands 
^  tenements  at  S.  ^nd  at  S.  G.,  '^  uhich  two  last  are 
JfttkUd^*'  charged%3ith  several  annuities.  The  estate  at  L.  t> 
lestekldfor  lives.  And^  in  order  that  the  lives  of  the  estate 
It  L.  may  be  kept  duly  filled  up,  he  gives  400/.  for  the  pur^ 
f^  ofrenasing  on  his  decease ;  and  directs^  that  if  any  life 
thHJddrop  during  the  life  of  the  annuitants,  then  {/*H.,  «(Mi-tfi^ 
^  to  M.  S.,  will  reneWf  he  shall  have  the  full  moiety  of  th« 
^  estate,  and  the  remaining  moiety,  after  the  decease  of  M.S.y 
to  k  divided  between  her  sons  and  davghters  ;  a«<f ,  if  H.  does 
^  fill  up  the  life,  either  of  them,  who  shall  renew^  shall  Jiave 
tk  fidi  moiety  of  the  said  estate,  after  the  annuities  charged 
^  IT  are  paid;  and  if  neither  raiew,  then  the  lands  and  tenc- 
i&eatsa/  S.,  and  the  lands  and  tenements  at  S.G.  to  be  sold^  and 
*femsalmade  with  the  purchase  money ;  and  if  the  said  M.S* 
^IH.f  or  whoever  shall  le  in  possession  of  the  saii>  estate, 
Mpay  AOOl.to  A.  W.,  the  annuity  chargeable  to  her  ofZ5L 
hfieof  those  charged  on  the  freehold  also)  shall  cease:  Held^ 
i^-fit  the  grammatical  construction  of  the  will  mvst  prcvaily  and 
'^  "ffOB  renewal  is  not  entitled  to  the  full  moiety  of  the  free* 

■.  ^c/  Idhds,  but  only  of  the  leasehold  estate  at  L. 

£jECTMENT  for  a  moiety  of  several  messuages,  teae*  rioht  dem, 

meats,  and  gardens,  in  Sidbury,  in  the  parish  of  5/^       '[£>»» 
'''f^  Worcester,  tried  at  the  summer  assizes,  1803,  be-    Sai7nde»«. 
fr^U  Blanc,  J.     Verdict  for  the  plaintiff,  subject  to 
« opinion  of  the  court,  on  the  following  case  : 
.  ^(orge  Wingjield,  esq.  being  seized  in  tee  of  tlie  whole 
F  the  premises  in  question,  and  of  the  after-mentioned 
*^aients,  in  Srcineshead,  in  the  county  of  Worcester ; 
*pl  also  seized  of  and  entitled  to  the  manor  and  farm  of 
r^Pflrrf,  also  mentioned   in  his    will  hereafter   stated, 
'^h  be  held  under  lease  from  the  Dean  and  C/utptc'  of 
l^^nester,  to  him,  his  heirs,  and  assigns,  for  the  lives  ofc 
^^  G.  B.  and  M.  P.,  and  the  longest  hier  of  them, 
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^^^^  by  his  will  duly  executed  for  passing  real  estates,  dafed 
Ifeccfitbcr  24,  1776,  after  directioiis  a«  to  bis  foixeral, 
devises  as  folbws:  and  after  all  my  just  debts  ^re  dis- 

•  charged^  I  give  and  dispose  of  my  estate,  real  and  per- 
seoal,  as  follows:  imprimis,  to  my  cousin.  Captain  JLV- 
JioU  Salter,  and  the  heirs  of  his  body  lawfnlly  begotten, 
i  gi^e  and  l>equeath  my  freehold  estates,  at  Btiticell, 
£a9tiurHiam,  and  Dirucy,  now  in  the  possession  of  Rh 
€hatd  Tceiey  and  Lionel  Salt,  subject  nevertheless  to  an 
«fttiuity  of  JOOL,  to  be  paid  quarterly,  to  my  dear  wile 
jiuH  Wingjieid^  dulling  the  term  of  her  natural  life,  clefir 
4if  all  Uxes  aod  deductions  whatsoever ;  and  that  in  case 
the  said  qoaorteriy  payments  shall  be  behind  or  unpaid  iot 
♦he  space  of  21  days  after  eitlierof  the  days  on  which  the 

*  «ame  ought  to  be  paid,  (the  first  payment  to  be  made  the 
first  calendar  quarter  day  which  shall  happeo  after  my  de- 
cease) ;  that  she  shall  have  by  her  attorney  foH  power  to 
.enter  upon  the  premises,  and  make  seizure  of  tJie  same, 
and  indemnify  herself  for  such  expence.    Item,  I P"^^ 
and  devise  to  my  cousin  Marjf  ^aunders^  of  Market  Ld" 
vi/igton,  JViltsIiire,  my  manor  or  farm  of  Leopard,  in  the 
parish  of  St.  Martin,  in  the  county  of  Worcester,  held 
upon,  lives  under  the  Dean  and  Chapter  thereof,  together  j 
ivitb  some  lands  at  Normeadow,  in  the  pai'ish  of  Tibtrtofh 
in  the  same  tenure,  and  also  my  lands  and  tenements  al 
Sidbiay,  in  the  city  of  Worcester ;  and  also  my  lands  nnd 
tenements  at  Swineshead  Green,  in  the  same  county,  whick 
two  last  are  freehold.    All  which  afore-mentioncd  pre- 
nises  are  subject  nevertheless  to  the  following  annujtien 
or  rent  charges,  namely,  to  my  dear  aunt  Blanch  tw*^ 
mas,  of  Worcester,  the  annuity  of  lOOl.,  to  be  paid  her 
quarterly  during  the  term  of  her  natural  life,  by  c^^* 
and  equal  portions,   free  of  all  taxes  and  deduction! 
whatsoever,  and  this  to  be  in  lieu  of  die  annuity  of  9^  •> 
whicli  4  am  under  contract  and  obligation  to  p»y  "*^^f 
and  aiso  to  a  further  annuity  or  rent  of  ^L  to  my  ^*^^ 
wife  Jnu  tVitigfield,  to  be  paid  her  in  like  manner ;  a«»j 
in  case  of  failure  of  payment  few:  dl  days  after  eitlie*' 
the  quarter  days  on  which  the  same  ought  to  b«  P<^^  ^ 
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dieiaiife  aiinulty  sbdll  have  full  power  to  dislraia  on  llie        ^^^ 

wliokor  aoy.part  of  the  premises  forthesanae^  and  re-  RtontiCeM. 

lotane  themselves  all  expences  attending  thereof;  and      ^j^iJJf 

Id  order  that  the  /im  upon  which  the  estate  of  Leopard  it   ftkuinrtjii*. 

ItUmf^be  kept  duly  JiUed  up,  I  fiirthermore  give  and 

leqQeath  to  my  said  cousin  Jlfar^  Saunders,  the  snm  of 

4001.  of  lawinl  money,  for  her  to  rentw  with  the  said 

DcsM  and  Chapter,  as  soon  as  possible  afl^r  my  decease^ 

vlich  I  desire  my  executrix  to  see  duly  performed ;  and 

ay  win*  further  is,  that  in  case  any  or  either  of  the  lives 

shodd  dfop^  after  mine  has  been  so  filled  up,  daring  the 

H^es  of  either  of  the  annuitants  above-mentioned,  that 

tbeime  may  be  with  all  expedition  filled  up ;  in  ofder^ 

ibf  which,  if  Mr.  Heird,  son-in-law  to  the  Said  Mdrf 

Satmiers,  will  immediately  renew  with  the  said  Dean  and 

Chapter,  then  he  shall  have  the  full  moiety  of  the  said 

(ituU  trpen  tuch  renewal,  and  the  remaining  moiety,  after 

tk  Jkcease  of  his  said  mother-in-law,  to  be  divided  equally 

idvten  her  sous  and  daughters,  share  and  shkr6  alike  ^ 

aod  that  in  case  the  said  Heird^  upon  such  lif^  falling', 

diould  not  immediately  fill  up  the  same,  then,  if  either 

^f  the  sons  or  daughters  of  the  said  Mary  Saunders  shall 

renew  the  life,  he  or  they  renewing  to  have  the  full 

moiety  of  the  said  estate,  after  the  annuities,  charged  as 

ahave,  t^on  it,  shall  be  paid ;  and  in  case  neither  df  the 

said  sons  or  daughters  shall  rehew  upon  a  second  life's 

dropping,  then  my  will  is,  that  the  lands  and  tenements  in 

Siibury,  and .  the    lands  and  tenements  at   Swineshead 

Grffn,  abote  mentioned,  shall  be  sold  for  the  best  price 

tbey  will  fetch,  and  the  renewal  with  the  Chapter  to  be 

nnniediately  made  with  the  money  arising  from  Uie  s41e 

of  the  same ;  and  furthermore,  if  the  said  Mary  Satin- 

den, Heird,  or  whoever  shall  be  in  possession  of 

tkc  und  estate,  shall  at  any  time  be  desirous  of  paying 
ffij  said  wife  Ann  fVingfleld  the  sum  of  4(lOL,  the  annuity 
chargeable  to  her,  of  ^1.  «hall  immediately  cease  upon 
the  said  sum  being  paid  her.  The  testator  afterwards  gives 
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1804.       several  pecuniary  legacies^  not  material  to  the  questiooi 
RioHT  dem.  ^^^  appoints  his  wife  executrix. 

Hbird  The  testator  died  in  August,  1785,  seized  of  and  enti- 

&AvjfP«ft8.  tied  unto  such  estates  as  aforesaid,  without  altering  or 
revoking  his  said  will.  Soon  after  his  death,  Mrs.  Saun* 
ders  renewed  the  then  existing  lease,  with  the  400l.  left 
for  that  purpose ;  and  accordingly,  on  or  about  the  25d 
Kovember,  1785,  a  fresh  lease  was  granted  by  the  Dean 
and  Chapter  of  Worcester  of  the  Leopard  estate  to  the 
said  Mary  Saunders,  to  hold  to  her,  her  heirs,  and  assigosj 
for  and  during  the  lives  of  the  Rev.  Gibbon  Bagnal, 
Martin  Pearkes,  and  John  Hoper,  and  the  life  of  the 
longest  liver  of  them ;  and  she  died  intestate,  as  to  her 
real  estate,  in  the  year  1787 ;  Mrs.^/m  Wingficld^  the  tes- 
tator's wife,  is  still  living ;  Blanch  17iomas,  the  testator's 
other  annuitant,  died  in  the  testator's  life*time ;  and  one 
of  the  cesiuis  que  vie  died  about  the  24th  of  December, 
1800;  whereupon  Mr.  J/cird  immediately  renewed  the 
lease  of  the  Leopard  estate,  for  which  he  paid  6601. ;  and 
on  the  12th  of  March,  1801,  a  lease  of  the  Leopard 
estate  was  granted  by  the  said  Dean  and  Chapter  to  him, to 
hold  to  him,  his  heirs,  and  assigns,  for  the  lives  of  M.P», 
J.S.,  and  r.  S,,  in  the  usual  form.  The  net  annual  value 
of  the  leasehold,  about  the  time  of  the  death  of  the  tes- 
tator, was  about  2401. ;  it  is  now  of  the  net  annual  value 
of  3001.,  but  was  valued,  on  tlie  part  of  the  Dean  and 
Chapter,  at  3301.  per  annum;  upon  which  valuation 
the  renewal  was  granted  at  the  rate  of  two  years  value. 
The  value  of  the  freehold  is  about  5ll.  per  annum. 

The  question  for  the  opinion  of  the  court  is.  Whether 
the  said  John  Heird,  the  lessor  of  ihe  plaintiff,  is  entitled 
to  a  moiety  of  the  freehold  tenements  in  Sidbury,  men- 
tioned in  the  will ;  if  he  is,  then  the  verdict  to  be  entered 
for  the  plaintiff';  if  not,  tlien  for  the  defendant. 

WiGLZY,  for  the  plaintiff.  ^'  Tlic  lessor  of  the  plaintifl' 
is  entitled  to  a  moiety  of  the  lands  in  fee.  The  leasehold 
lands  are  out  of  the  question.  Mary  Saunders  took  either 
an  estateybr  life  or  in  fee ;  it  is  in  the  present  case  imma- 
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terlat  which ;  and  at  her  death  the  lands  descenfled,  as        1804. 

the  case  may  be,  whether  she  look  in  fee  or  for  life,  either  RiTht  dcm 

to  her  heirs  or  the  heirs  of  the  devisor.    Then  upon  the       Hixid 

death  of  one    of  the  cestuis  que  vie  of  the  estiite  at    Saundbrs. 

hopard,  Heird,  her  son-in-law,  is  to  fill  up  the  lives, 

and  is  to  have  the  full  moiety  of  the  said  estate   upon 

mch  renewal;  and  the  remaining  moiety^  ofter  the  de» 

c(ase  of    his  said  mother-in-law,  to   be  divided  equally 

iehceenher  sons  and  daughters,  share  and  share  alike.  Tlie 

word  estate,  here,  passes  the  freehold  land,  for  the  whole  is. 

p^n,  in  one  sentence,  in  the  beginning  of  the  devise,  to 

Mary  Saunders,  as  one  estate,  and  all  the  premises  are 

chaijcd  with  annuities  of  lOOl.,  90l.,  and  25l. ;  and   in 

the  power  of  renewal,  given  to  the  sons  and  daughters^ 

they  are  to  have  the  full  moiety  of  the  said  estate,  after 

the  annuities  charged  upon  it  are  paid ;  and  Mary  Saun* 

dm,  Heird,  or  whosoever  is  in  possession  of  the  said 

(State,  may  discharge  the  annuity  of  251.  upon  payment 

of  400L  to  the  testator*s  wife.     Tlie  will  is  also  introduced 

with  the   words,  "after  all  my  just  debts  and  funeral 

€xpcnces  are  paid,  I  give  and  dispose  of  my  estate  real 

and  personal."    From  all  which  it  is  to  be  inferred,  that 

the  words,  amoiety  of  the  said  estate,  include  the  freehold 

as  well  as  the  leasehold.    The  fine  for  the  renewal  might 

amount  to  more  than  the  moiety  of  the  leasehold  was  worth ; 

and  the  testator  could  neVer  intend  Heird  to  be  a  loser  by 

his  bounty ;  and  he  must  have  considered  the  fine  to  be 

large,  as  he  leaves  4001.,  for  the  purpose  of  renewal,  to 

his  wife.      It  is  unnecessary  to  cite  cases  to  shew,  that 

where  the  devisee  is  to  pay  a  sum  of  money  out  of  his 

ovni  foods,  he  is  entitled  to  the  fee." 

Lawrekce,  J.  ^'  Having  enquired  the  value  of  the 
three  lives,  which  were  estimated  at  sixteen  years,  ob« 
terved,  that  in  that  case  the  devisee  was  in  no.danger  of 
being  injured,  for  he  was  to  pay  two  years  purchase  for 
that  which  was  worth  eight  at  the  least." 

Jervis,  for  the  defendunt.  "  The  reversion  in  fee,  after 
the  death  of  3/iiry  Saunders,  descends  upon  the  heir  at 
law  of  the  testator.    Introductory  woi^ds  are  not  sufBcicQt 
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^^^  of  tlMm«elv€8  to  dUiDberii  the  heir.  Denn  t.  Crosfaw;* 
Rjo«  de».  Wright  V.  Kmw/;  t  JZ^Ae  V.  Sid4boit(m.X  Here  there  is  nol 
v^mT  .^f^  ^hat  presamption  against  the  heuTj  which  would  arise 
SAoipw^t.  from  connecting  the  devise  with  the  introdactoiy  words  of 
the  will.  The  whole  t^rns  upon  die  meaning  of  the  word 
pUate,  which^  throughout  the  will^  is  used  in  a  Umitd  \ 
sjBnse»  as  descriptive  of  the  locolityof  the  lands»  except* 
ing  in  the  introductory  clause.  Notwithstanding  the 
charges  of  the  annuities^  both  upon  the  leasehold  and 
freeholdj  |here  is  nothing  Jo  give  Hcird  the  same  title^ 
upon  performimce  of  the  condition^  as  to  the  freer 
hold,  which  he  is  to  have  4s  to  the  leasehold ;  and  the 
object  qf  the.  power  pf  repew^  was  to  keep  up  the 
leasehold  estate  for  the  purpose  of  p^ing  the  annuities. 
The,  words,  full  mQiHjf,  are  introduced  i\o%  with  any  re* 
ference  to  the  freehold  lands,  but  |o  give  Ifeird  the  full 
moiety,  in  addition  to  that  share  which  he  would  have 
in  the  other  tnoiety  as  the  son-in-Iaif  of  Maty  Skundin. 
And  there  are  no  words  in  the  will  to  give  the  freeholds 
to  the  persons  making  the  renewals,  though  th^re  is  an  | 
express  devise  of  them  to  Mary  SawidenJ'  ! 

WiGiEY,  fn  reply,  observed,  that  t^ic  leaaahold,  sub- 
ject to  the  annuities,  might  not  be  worth  the  mpney  to 
be  paid,  and  cited  BaddeUyv.  LeppingwelH,  to  ibew  that 
)he  words,  paying  out  of  the  estate,  gav^  a  tee. 

Lord  EtLENBOEouGH.  ^'  He  was  to  have  his  election, 
whether  he  would  pay  the  fine  for  the  renewal^  as  a  con« 
sideration  for  the  thingde  vised  tohim,  if  he  thought  it  worth 
$0  much,  it  is  really  a  matter  of  grammatical  construction 
rather  th^n  of  legal  argument.  The  whole  qnestion  turns 
upon  the  meaning  of  \he  words  said  estate,  in  that  partol' 
the  wiil»  wliere  the  moiety  if  devised  to  Heird,  upon  condi- 
tion of  paying  for  the  renewal  of  one  life.  Were  it  not 
for  tlie  words  in  the  introductipQ,   tliere  could  be  no 
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Jifficiiltf  as  to  the  xntanio^  of  the  word  ed^it.    Jn       tao4. 

the  iotrodqctory  clauscj  the  testator  uaca  it  ia  %  gtntr  itiTaxXf, 

ral  seose,  bat  eoccept  that  onc^  in  all  parts  of  the      Hti&o 

will  be  uses  it  in  a  limited  swae^  meaning  only  the  part   Savwoskv 

of  his  estate*  which  he  tbeo  devises.    Here  it  is  niujt^  in 

the  singular  nmnber.    When  he  speaks  of  the  freehold 

be  calls  U  ^ith^rfrcKhold  estate^  as  in  the  devise  to  Capt.  £. 

SaUer,oK  landa  and  premises,  as'ip  the  devise  to  Mary  Saunr 

dtn.  ite  adds  there  also,  ^'  which  tvo  last  are  freehold;'* 

Bad,  io  the  charge  of  the  annuities,  be  nses  .the  word^ 

oil  mkkk  afore-^nuntiantd  premist$,  as  nomcn  collccti- 

iVMjiBeaning  the  leasbolds,  and  the  two  lands  which  are 

fteeboM,     Then  comes  the' devise  in  question — in  order 

ti]4ttl^e  lives,  npon  which  the  estate  of  Lct^ard  is  held, 

isaj  be  kept  duly  filled  up.    This  estate  was  worth  S30L 

f^rmffntm,  aod  the  whole  of  the  freehold  was  worth  only 

^1/.  fir  (uumm.   The  main  object,  therefore,  was  to  have 

\li^  (sMc  kept  up,  AS  the  means  of  sustaining  the  annur 

itie$.   For  this  purpose  be  contemplates  the  fioe  to  be 

paid,  and  be  provides  for  the  renewal,  and  gives  a  moiety 

of  the  $aid  fMt/iie  to  the  son-in-law  of  Mary  Saunder$,  if 

be  will  renefir,    The  moiety  of  what  said  estate  {    The 

e>taie  to  be  renewed^    That  is  the  (onsii,  and  it  is  suffi* 

cient;  for  \t  is  a  moiel^,  upon  payment  of  the  renewal  of 

^t  life..    Afkd  if  he  (Hcird)  does  not  renew,  then  if  any 

^  the  sons  a9d  daughters  of  Mary  Saunders  shall  renewf 

y,  or  thej  renewing,  to  have  the  full  moiety  of  the  mid 

Piatt.  So  anxious  is  he  that  this  estate  should  be  kept  vp, 

that  he  first  provides  a  fund  gf  iOOl,  for  that  purpose,  for 

Uory  Sauf^dcrt ;  he  then  enables  her  sou*in-law  to  renew; 

^Ti  her  sons  and  dfmghters;  and  then  provides,  that 

^  lands  aiid  tenements  at  Sidbury,  and  the  lands  and 

teQemeDt9  at  Swinahead  Green^  shall  be  sold.    It  is  re* 

marine  too,  t^at  when  he  ^eaks  of  these  separately, 

be  considers  them  a%  lands  and  tenements,  and  it  is  onlj 

vbea  speaking  of  them  generally  in  the  introductioUji  that 

be  speaks  of  them  as  es/afes/'    His  lordship  concluded, 

tbat  under  this  will^  made  in(fi  c^onsilii^  the  }iei^at  law  WM 
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1804.       entitled,  unless  disinherited  by  clearer  words,  or  a  more 

Right  dem,   pl^in  iuipllcatibh  than  appeared  upon  the  will ;  and  that 

Heird       therefore  the  lessor  of  the  plaintiff  was  only  entitled  to 

VtlSUS  -  l  of 

Saunders.    ^"^  moiety  of  the  leasehold  estate." 

Grose,  3.  "J  have  had  some  difficulty  in  the  course 
of  the  argument  as  to  the  propef  construction  of  this  will. 
Without,  however,  violating  the  general  sense  of  the  words 
used,  I  cannot  say  that  the  moiety  of  the  Sidbury  estate  was 
intended  to  go  to  Hdrd.  I  feel,  indeed,  considerable  diffi- 
culty, for  I  fear  the  intention  of  the  testator  was.  other- 
'Wise.  Here  he  uses  the  word  estate  in  the  singular  num- 
ber; and  he  does  so  in  the  beginning  of  the  will,  when 
he  proposes  to  devise  all  his  real  and  personal  estate  ;  but 
that  would  weigh  li  ttle.  By  the  words,  full  moiety  of  the  said 
estate,  it  is  doubtful  whether  be  means  only  the  moiety 
of  fjeopard  estate ;  for  if  the  renewal  was  not  made,  it 
was  to  go  to  the  sons  and  daughters  of  Mary  Saunders,— 
,  ^  they  renewing  to  have  the  full  moiety,  afler  the  said  on- 
nuitiea  above  charged  shall  be  paid;'  and  these  were 
charged  upon  the  freehold  also ;  but  they  were  to 
have  one  moiety,  share  and  share  alike,  without  renew- 
ing ;  and  he  meant  to  give  to  the  sons  and  daughters  of 
Mary  Saunders  all  which  he  meant  to  give  to  Heird.  I 
am  not,  however,  inclined  to  say  that  if  he  meant  to 
.  give  more  than  the  leasehold  he  has  used  sufficient  words 
to  convey  that  intention  ;  and  if  a  testator  does  not  use 
words  to  express  his  meaning,  tlie  estate  must  go  to  his 
heir  at  law." 

Lawrence,  J,  '^  I  do  not  deny  the  principle,  that 
the  land  should  go  to  the  person  liable  to  pay  the  annuities. 
But  I  cannot  find  words  to  controul  the  grammatical  con- 
stuction  of  the  vrordstlie  saidestate.  The  introductory  clause 
is  satisfied  by  the  subsequent  disposition  which  is  made  of 
the  real  and  personal  estate.  In  the  devise  to  Capt.  Elliot 
Saunders,  the  testator  gives  freeholds,  expressly  using  the 
word  estates  as  descriptive  of  the  lands,  TTien  follows 
the  devise  to  Mary  Saunders,  in  which  the  freehold  is 
specified,  and  is  charged,  as  well  as  the  leasehold,  with  the 
annuities.    He  is  desirous  that  the  annuities  should  \^ 
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scQitd  doriog  the  life-time  of  the  annuitants^  because  he       1804. 
is  bonDd  to  pay  one  of  them  90L  Hrs  object  is  to  provide  Right  dtm. 
for  the;  and  he  devises  to  Heird,  merely  for  the  purpose       HtiRb 
of  fiJjJDgup  the  lives  upon  which  the  estate  of  Leopard    Saundekb. 
isield.   HegivQs4(X)l.  to  Mary  Saunders  to  do  this  at 
b own  death;  and  he  cannot  then  mean  any  thing  biit 
4e  estate  held  on  lease.    The  words  said  estate  after- 
wards must  mean  the  estate  so  to  be  filled  up.    With 
great  deference  to  the  doubt  expressed  by  my  brother 
GsosE,  I  do  not  think  tiie  mention  of  the  charge, '  after 
^maitia  charged  upon  it  as  above, ^  can  shew  that  he 
JMaw  any  thing  more  than  the  leasehold,  or  give  a 
i^t  to  the  freehold,  on  account  of  that  charge ;  for 
4fjw«  charged  upon  both  before,  and  would  be  .so 
ibhoQgh  the  mcMety  of  the  leasehold  had  not  been  left 
.i|KU)  condition,  to  Heird,  and  the  sons  and  daughters  of 
wry  Saunders.    All  that  U  to  be  understood  from  it  is, 
At  testator  says,  I  do  not  mean,  by  the  devise  of  the 
tt  midy,  that  I  should  affect  the  annuities  to  Blanche 
Stomas  and  the  others,    I  am  therefore  of  the  same       ^       ' 
ijinion  with  his  lordship." 

LbBianc,  J.  expressed  himself  of  the  same  opinion, 
•d  observed,  that  there  was  no  devise  over  to  any  one. 

PoSTBA   TO   THE   OEFENDANT. 
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J  SE^MJKt  JeiaiMtd  im  Riutta  under  fke  hte  emburgo,  Al  1 1 OOf 
wkoUptrmiHtd  hy  ike  cafttdh  to  rttum^  and^tro^oh  board 
9pm  ieufg  tuken  of  the  evt^bargo^  tB  e^titied  to  we^geM^  during  the 
time  he  wa$  on  shore  and  absent  from  the  sMp  ^  force  thtrtof; 
Us  contract  being  for  the  voyage,  and  to  do  his  best  endtaxowr 
for  the  shipf  and  not  to  neglect  or  to  refuse  to  do  his  duty  bjf 
JStfy  or  night,  nor  go  out  if  the  ship  on  board  any  other  vessel^ 
nor  beon  shore  under  any  pretence  without  Uate^  under  the  penaU 
Hes  of  2  Qto.  II.  e.  36,  and  37  Geo.  III.  c.  ^3  ;  and  twenty- 
fhw  hours  absenet^  without  leati,  to  be  deemed  a  total  desef' 
tion. 

Cnpturtf  esem  hosHk,  does  not  dtfeai  the  tight  to  tMges,  where 
the  Oiptors,  instead  of  proeeedhig  ta  ei^ndemknti^y  rsknteths 
ehipt  and  thereby  pranomce  that  their  attitn^ta  ifMi-stiztot. 

BtALi      TN  EutoE  from  the  coort  of  Commc^  Pkasv^^AB* 
Taoimioir.  8UMP81T  for  wages  due  to  die  plmintiffnA  %  miOiiier 

on  board  the  ship  Aqnilon,  on  a  voyage  from  the  fiort 
of  Hull  to  Petersborgb^  and  from  Petersburgh  to  Lon* 
donj  at  5l.  10s.  per  monih,  from  the  time  of  his  en- 
tering into  the  service  of  the  defendant  until  the  final  end 
and  completion  of  the  said  voyage.  The  declaration  al* 
leged  the  safe  arrival  of  the  Aquilon  at  Petersburgh,  and 
her  return  from  thence  to  London ;  and  that  duWng  the  whole 
of  the  said  wo jeige  the plaifUiff^  continued  and  remained  in 
and  on  board  tU  said  ship  in  the  service  of  the  said  de- 
^  fendaift  as  such  mariner,  and  ship's  cookj  as  aforesaid. 
There  were  also  counts  for  wages  as  a  seaman,  on  s,  quan- 
tum meruit,  and  for  money  paid,  laid  out,  and  expended, 
formoney  had  and  received,and  on  an  account  stated.  Plea, 
the  general  issue.  The  record  then  set  out  the  postea, 
and  that  a  special  verdict  was  found  before  Lord  Akanley, 
C.  J.  at  the  Westminster  sittings  after  Michaelmas  tennj 
1803,  as  follows:— The /i/atWtf,  a  British  seaman,  on  the 
8th  day  of  September,  1800^  executed  articles  to  serve  a» 
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a  seaman  in  a  British  ship,  called  the  Aquilon,  of  which  1004. 
ihe  defendant  was  owner^  at  the  wages  of  51.  10s.  per 
fflootb,  on  a  voyage  from  Hull  to  Pettrsburgh,  and  from 
tbeoceto  London;  and  that  in  consideration  of  the  said 
monthly  wages,  the  plaintiff  should  and  would  perforul 
tbeaijove-meDtioned  voyage;  and  the  (2r/6r7u2£7nt  did  hire 
ibt  plaitdif  for  the  said  voyage  at  such  monthly  wages, 
to  be  paid  pursuant  to  the  laws  of  Great  Britain.  And 
^  flainiijr  did  promise  and  oblige  himself  to  do  his  dutif 
odobetf  the  lawful  commands  of  his  officers  on  board  the 
tfid  Jdp,  or  boats  thereunto  belonging,  as  became  a  good 
ndfmibjiti  seaman  and  mariner,  and  at  all  places,  where 
iifmii  skip  should  put  in  or  anchor  at,  during  the  said 
^gfjto  do  his  best  endeavoursfor  tlhe  preservation  of  the 
»id  ikip  and  cargo,  and  not  to  neglect  or  refuse  doir^  his 
dslif  by  day  or  night,  nor  go  out  of  the  said  sltip  on  board 
•Bjf  other  vessel,  or  be  on  shore  under  any  pretence  what- 
«ewr,  till  ihe  voyage  should  be  ended,  and  the  Mp  dis- 
iiarged  of  her  cargo,  without  leave  first  obtained  of  the 

K'er,  captain,  or  commanding  officer  on  board;  and  in 
ult  thereof  it  was  agreed,  that  he  should  be  liable  to 
%c  penalties  mentioned  in  the  2  Geo.  II.  c.  36,  and  37 
Wftj.  ill.  c.  73. ;  and  further,  that  twenty-four  hours  ab* 
^e,  without  leave,  should  be  deemed  a  total  desertion,  nud 
kndertbe  plaintiff  liable  to  the  forfeitures  and  penalties 
{ftxitained  in  tiie  acts  abdve  recited ;  and  also,  that  the 
intiff  sliould  not  demand  or  be  entitled  to  his  wagesj^ 
^eny  part  thereof  until  the  arrival  of  the  said  ship  at 
above-mentioned  port  of  discharge,  and  her  cargo 
iivered ;  and  that  if  the  plaintiff  should  well  and  truly 
arm  the  above-mentioned  voyage,  he  should  be  cnti- 
l  to  the  wages  or  hire  that  should  become  due  to  him, 
int  to  the  said  articles.  The  plaintiff  accordingly 
on  board  the  said  ship,  which  arrived  at  Peters^ 
on  or  ttboot  the  ISth  of  October  in  the  same  year, 
I  continued  there  in  prosecution  of  the  purpose  of  the 
k>yage,  until  the  5th  of  November ;  on  which  day  the 
blowing  order  was  issued  by  the  Russian  government: 
Whereas^we  have  learned  tlrat  ttie  island  of  Malta; 
^OL.  Ill-  >^  15.  r 
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1804.       lately  in  the  possession  of  the  Htrcule,  has  surrendered 
B^^j^j       to  the  English  troops,  but  as  yet  it  is  uncertain,  whether 
venuM       the  agreement  entered  into  on  the  SOth  of  December, 
ao»ptoir.    lygg^  ^^m  be' fulfilled,  according  to  which  this  island, 
after  its  capture,  is  to  be  restored  to  the  Order  of  Si.  John 
of  Jerusalem,  of  wliich  his  majesty,  the  emperor  of  ait 
the  Russias,  is  grand  master :  His  Imperial  majesty,  being 
determined  to  defend,  his  rights,  has  been  pleased  to  com- 
mand that  an  embargo  shall  be  laid  on  all  English  vessels 
an  the  ports  of  his  empire  till  the  above-mentioned  con- 
/  vention  shall  be  fulfilled."  In  consequence  thereof  guards 
were  placed  along  the  shore  to  prevent  the  crews  escaping 
from  their  respective  ships  until  the  10th  of  the  same 
fUotUh  of  November,  when  such  part  of  the  crew  of  each 
«bip,  as  were  British  subjects,  were  taken  out  by  a  Rus- 
sian guard,  and  marched  into  the  interior  of  the  country. 
On  the  ISth  and  2lst  days  of  the  said  month  of  Novem- 
ber, the  following  proclamation  appeared  in  tl>c  Peters* 
burgh  court  gazette.    "  The  crews  of  two  English  ship», 
in  the  harbours  of  Narva,  on  the  arrival  of  a  military 
force  to  put  them  under  arrest,  in  consequence  of  the  em* 
bargo  laid  on  them,  having  made  resistance,  fired  pistols, 
and  forced  a  Russian  sailor  into  the  water,  and  afterwards 
weighed  anchor  and  sailed  away ;  his  Imperial  majesty 
lias  been  pleased  to  order,^  that  the  remainder  of  the  ves- 
sels in  that  harbour  shsdj  be  burned.     His  Imperial  ma- 
J£Sty,  having  received  from  his  chamberlain  Stalimko{,  ai 
Palermo,  an  account  of  the  taking  o(  Malta,  has  been 
pka$ed  to  ^rect  that  the  following  note  shall  be  transr- 
ioilted  to  all  tiie  diplomatic  oorps,  residing  at  his  court, 
Ijy  the .  minister  presiding  in  the  coltege  for  foreign  af- 
fairs, count  Rostopskin,  and  the  vice-chancellor,  count 
Panin,     His  majesty,  the  emperor  of  all  the  Russias,  has 
rcceived*circumstantial  accounts  respecting  the  surrender 
of  Malta,  by  which  it  is  actually  confirmed,  that  the 
English  generals,  notwitlKtanding  the  repeated  remon- 
strances on   the  part  of  liis  majesty's   ministers  at  Pa- 
Urmo,  as  well  as  from  the  ministry  of  his  Sicilian  majesty^ 
have  taken  possession  of  Falctta,,jiUii  of^the  island  of 
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Mff/fe,  in  the  name  of  the  khtg  of  Great  Britain,  aod        i8o#. 
have  hoisted  his  flag  only.     His  Imperial  majesty's  just       "^ 


»KALF 


y^ation  having  been  raised  by  this  violation  of  good        versus 
confidence,  he  has  resolved  not  to  take  off  the  embargo      "®**'***''' 
that  has  been  laid  on  all  English  vessels  in  the  limsian 
f^rd^  until  the  agreement  of  the  convention,  concluded 
»i  1798,  shall  have  been  completely  carried  into  execiH 
^»on."  On  the  14th  of  January,  liOl,  his  Britannic  ma- 
f^}'  in  conncii  issued  the  following  order :  *'  Whereas  his 
«i»jestf  has  received  advice  that  a  large  number  of  ve»- 
««lsWonging  to  bis  majesty's  subjects,  have  been  and  are 
^^  in  the  ports  of  Russia,  and  that    the  British 
taiimf  navigating  the  same,  have  been  and  are  detained 
•'  prisoners  in  diifereat  parts  of  Russia ;  and  also,  that 
•onug  the  continuance  of  these  proceedings,  a  confede- 
'^Ji  of  a  hostile  nature,  against  the  just  rights  and  inte- 
J^^  of  his  majesty  and  his  dominions,  has  been  entered 
*towith  the  court  of  Petersburgh  by  the  courts  of  Den- 
•wiaodA'jwfrfen  respectively:  his  majesty,  with  the  ad- 
''teof  his  privy  council,  is  thereupon  pleased  to  order, 
•it  is  hereby  ordered,  that  no  ships  or  vessels,  belonging 
**oyof  his  majesty's  subjects,  be  permitted  to  enter  and 
*af  out  for  any  of  the  ports  of  Russia,  Denmark,  or 
*^i»,  until  further  order:   that  a  general  embargo  or 
Vopbemade  on  all  Russian,  Danish,  and  Swedish  shipn 
^  vessels  whatsoever,  now  within,  or  which  hereafter 
«l  come  into  any  of  the  ports,  harboturs,  or  roads^  with- 
*t))e  united  kingdom  of  Great  Britain  and  Ireland,  top 
|etber  with  all  persons  and  effects  on  board  the  said  ships 
•W vessels;  but  that  the  utmost  care  be  taken  for  the 
F^rvation  of  all  and  every  part  of  the  cargoes,  on  board 
%  of  the  said  ships  ami  vessels,  so  that  no  damage  or 
••'w'zzlcment  whatever  be  sustained:  and  the  right  ho* 
wamble  the  lords  commissioners  of  his  majesty's  treasury, 
n  wrds  commissioners  of  the  Admiraltj',  and  the  lord 
^^  of  the  Ciaque  Ports,  are  to  give  the  necessary 
**^ions  herein  as  to  them  Vespectiveiy  appertain:"     On 
'fith  of  January,  1 80 1 ,  his  Britannic  majesty  in  conn* 
^'=*r(lihc  following  order:  "  AN'hcreas  |iis  ninjesty  has 
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1804.  ;  Veceived  advice  that  a  large  number  of  vessels,  belonging 
J|  J^  to  his  majesty's  sabjects,  have  been  and  are  detained  in  the 
ttrsnt  ports  of  Rflssia«  and  that  the  property  of  his  majesty's 
Thomp«on.  gujjjg^^g  jij  Russia  lias^  by  virtue  of  several  orders  and  de- 
crees of  the  Russian  government^  particularly  one  bear- 
ing date  the  29th  day  of  November,  old  style,  (correspond- 
ing with  the  loth  of  December,  new  style,)  been  seized 
and  directed  to  be  applied,  in  violation  of  the  principles 
of  justice,  and  of  the  rights  of  the  several  persons  inte- 
rested therein,  his  majesty,  with  the  advice  of  his  privy 
council,  is  thereupon  pleased  to  order,  as  it  is  hereby  or- 
dered, that  no  bills,  drawn  since  the  said  2dth  day  of 
November,  old  style,  (corresponding  with  die  10th  of 
December,  new  style),  by  or  oa  behalf  of  any  persons 
Wmg  subjects  of  or  residing  in  the  dominions  of  tht  em- 
peror^  of  Russia ^  shall  be  accepted  of  paid  without  licence 
.  from  one  of  his  majesty's  principal  secretaries  of  Qtate, 
£rst  had  in  that  behalf,  until  further  significatioil  of  his 
majesty's  pleasure,  or  until  provision  shall  be  made  in  re- 
spect thereof  by  act  of  parliament,  whereof  all  peraons 
concerned  are  to  take  notice  and  govern  themselves  ao 
cordingly."  The  captain  and  crew  of  the  Jqniion,  in- 
cluding the  plaintiff,  remained  up  the  country  till  the 
^6th  of  May  .in  tlie  succeeding  year,  during  which  time 
they  were  kept  within  certain  bounds,  and  from  the  time 
they  were  taken  from  their  ships,  were  treated  in  other 
respects  as  if  they  had  been  prisoners  of  war.  On  the 
^8th  of  May,  in  the  succeeding  year,  the  said  captain 
«nd  crew  were  marched  back  to  Petersburgh,  and  return- 
ed on  board  the  ship,  and  afterwards  proceeded  on  the 
Voyage  to  London  ;  the  ship  went  out  to  Petersburgh,  in 
ballast,  to  bring  a  cargo  to  London,  and  was  to  be  paid 
freight  for  that  cargo  by  the  ton.  The  p/aw/i^'  did  h'(% 
duty  as  a  seaman  on  board  the  ship  during  the  said 
voyage,  and  the  ship  received  the  same  freight  as  if  she 
had  been  detained,  and  no  more.  After  the  ca{;tain  and 
crew  returned  on  board  the  ship,  the  Russian  government 
issued  the  following  order  : 

"  Quoiquc  I'intontion    map;nanime  do  S.   M.  ronipc- 
rcur  dc  toutcs'les    Kusmc'5,  de    l-eudrc  i)lcine  ct  curie ;e 
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justice  aax  sujets    Britanniques,   qui   ont    essuyes    de^        18<H. 
peria  pendant  les  troubles,  qui  out  alter^s.Ia  bonne  in-       ^^7^ 
leiljgence  entre    son    empire   et   la  Grand^   Br^tagne^        tmu* 
wit  deja   constatee    par  les   faits,    S.   M.   I.,   ne  con-   TaoMisoir. 
siltant  que  sa  loyaut^,  a  authorize  encore  le  pl^nipotcn- 
me  soussigne,  a  declarer,  comme  il  declare,  par  la  pre^ 
seote;  que,  tous  les  navires,  les  marchandiaes  et  les  pro- 
pieu:3  des  sujets  Britanniqucs,  qui   avaient  ^t^  mis  ea 
sKjoestre,  sous  le  dernier,  legne,  en  Russie,  seront,  non 
seQlement  fid^lemcnt  restitues  aux  dit  sujets  Britanniques, 
ou  a  leuTs  commettans,  mais  que  pour  les  effets  qui  au- 
roieni  ^te  alienes,  d'une   nianiere  quel-conque,  et  qve  n« 
ponrraient  pas  etre  rendus  en  nature  il  sera  accord^  aux 
proprietaires  un  equivalent  convenable,  lequel  sera  deler- 
niJDe  ulterieurement  d'apres  les  regies  de  l'equit6.     Ea 
fui  dc  quoi  nous,  plenipotentiaire  de  S.  M.  I.  de  toutes 
les  Russies,  avons  sign6  la  presente  declaration  et  y  avouB 
.  f^it  opposer  le  sceau  de  nos  armes.      Fait  a  St.  Peters* 

*  lx)urg,le  ^r  Juin,  1803.    (Signe) 

¥  ''  Le  Comte  de  Paniw/' 

'     This  order  has  not  yet  been  carried  into  complete  effect. 

No  new  articles  were  entered  into  between  the  captain  and 

f  crew.    The  plaintiff  has  received  all   his  wages  for  the 

*  Tovage  according  to  the  articles  of  5l.  10s.  per  month, 

*  except  for  the  time  the  captain  and  crew  were  so  kept  out 
f  of  the  said  ship. 

I  The  court  of  Common  Picas  gave  judgment  for  the 

I  dffindant,  but  Lord  Alvanley,  C.J.  was  of  opinion  foe 

*  the  plaintiff;  and  thereupon  these  writs  of  error  were 
I  ^»roughi,  which  were  argued  in  last  Michaelmas  term,  with 
I  g^at  ability,  by  Lens,  Serjt.,  and  Gib  us,  in  one  case; 

*  and  hy  Gasklee  and  Giles,  in  the  other.  The  first  argu- 
I  Q^ent  went  very  much  upon  the  same  topics,  as  had  beeo 

before  discussed  in  the.  Common  Pleas  ;*  and  the  court, 
tfxncfore,  in  the  second  case,  requested  Lens,  Serjt.,  and 
GiRRs,  to  consider  principally  the  terms  of  the  contract, 
?nd  whether  the  service  under  it  was  duly  performed ; 
^'iVich  they  accordingly  did ;  and  now  the  opinion  of  the 
WHtrt  V  <i8  delivered  as  follows  by 

•  3  Bos.  and  Pull.  Ueports,  Brale  v..  Tfmnpson, 
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iao4.  Lord  ELLENBOReucH,  C.  J.    "  This  case,  in  the  dis- 

cussion which  it  has  undei^ne  in  the  court  of  CommoD 
Pleas^  and  in  the  arguments  here;,  has  been  treated  as 
depending  upon  this  question^  namely.  Whether  the  acts 
on  the  part  of  the  Russian  government,  by  which  the  re- 
lative situations,  rights,  and  interests  of  these  parties  were 
affected,  were  to  be  considered  as  amounting  to  an  actual 
capture  or  temporary  detention.     It  has  been  assumed, 
on  all  hands,  that  capture  dissolves  contracts  for  freight. 
M'hether  it  is  so  when  the  capture  is  not  merely  inchoatf, 
but  perfect,  and  when  the  right  is  not  restored  by  recap- 
ture, or  by  any  judgment  or  authoritative  act  of  restitu- 
tion, it  is  not  necessary  tiow  to  decide.     Lord  Man^di 
has  settled  that  question  in  the  case  of  Hamilton  v.  Men- 
dtz*.      But  Molloy -y  s^ys,  *  If  a  ship  on  her  vo\^age  i« 
taken  by  an  enemy,  and  aftcrwardis  recaptured,  and  re- 
stitution made,  and  she  proceed  on  her  voyage,  the  con- 
tract is  not  determined.*     Lord  £ldon,  in  BergUromv. 
Mills  %,  aays,  '  If  the  voyage  is  performed,  a  temporary 
interruption  shall  not  delfeat  the  claims  of  seamen/    And 
in  Pratt  v.  Cujf,  cited  in  Thompson  v.  Rowcrofi^,  where 
there  had  been  a  capture  of  tlie  s/iip,  and  detention  for 
seven  months,  and  she  was  afterwards  released,  and  the 
owners  received  freight  for  the  whole  voyage,  Loi"d  Kfn- 
yon  was  of  opinion  for  the  plaintiff',  and  he  recovered  his 
wages  during  the  seven  months  of  his  imprisonment.    In 
4c  case  of  the  Friends,  in  Robinson's  Reports,  vol.  iv. 
p.  144,  the  doctrine,  '  that  capture  revives  the  right,  seems 
admitted,  and  the  dictum  of  Lord  C.  J.  Eyre,  in  Cur- 
Jivg  V.  Long,  is  the  only  authority  to  the  contrary.    I  a'" 
aware  of  no  case,  where  a  ship  has  been  seized  in  the  vav 
of  liostile  reprisal,  or  with  a  view  to  retaliation,  iT  neces- 
sary to  enforce  such  measures  as  a  government  wished  to 
carry  into  effect,  (and  such  seems  to  be  the  description  of 
this  act) — ^I  am  not  aware,  I  say,  of  a  caue  in  which, 
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wh€Q  a  ship  has  been  seized^  and  then  the  sieLnire  re-  laoi. 
noimced  and  abaodoned,  \i  has  boen  considered  as  cap-  "bJ^Tl* 
tmd.  SHzurtp  even  hostile  seiasure^  is  not  necessarily  cap*  ^  tenus 
turf.  It  is  so^  in  its  usual  and  probable  result ;  but^  by  sub- 
cequeDt  proceedings,  upon  it,  the  ultimate  act  of  a  state 
assigns  its  proper  quality  to  its  own  original  proceeding. 
If  it  condemns,  it  is  capture,  ab  initio;  if  it  restores,  it 
proaouQces  on  its  own  act  as  not  being  a  valid  capture. 
Ad  for  this  purpose  it  seems  to  make  no  diflTerence  who 
tiier  restitution  is  awarded  as  an  act  of  state,  or  by  the  or- 
diaaiy  courts  of  civil  judicature.  Having  stated  that  we 
areof  opinion  that  the  acts  in  question,  though  originally  of 
an  hostile  aspect,  cannot  liavc  the  effect  of  capture ;  and 
having  assumed  that  capture  would  dissolve  the  contract, 
vet  these  acts  are  not  sufficient  for  that  purpose.  If  the 
plaintiff,  therefore,  be  not  defeated  on  the  above  grounds,  it 
isDext  to  be  considered  whether  he  can  bedefeated  on.any 
other.  The  right  of  a  mariner  to  wages  depends  on  carry- 
^^^  freight  in  the  service  he  has  agreed  to  perform.  Let  us 
apply  this  to  the  ca&e :  First  y  the  freight  must  be  earned  to  the 
owner.— In  this  case  the  uhole  freight,  for  the  specific 
voyage,  was  earned  and  reveived.  The  ship  Aquihn  went 
to  Petersburgh,  and  was  Xo  be  paid  freight ;  she  was  paid 
the  same  freight  as  if  she  had  not  been  detained.  This 
freight  was  of  course  freight  for  the  voy^ige,  unless  the 
contract  was  put  an  end  to  on  the  only  ground  on  which 
it  could  be  determined,  namely  capture.  Freight,  there- 
W,  liaving  been  specifically  earned,  the  only  remaining 
question  to  be  decided^  to  perfect  the  claim  of  the  plaintiff , 
K  tins  his  service,  as  a  seaman,  been  duly  performed? 
The  service  agreed  for,  appears,  by  articles  signed,  to  havh 
consisted  in  the  plaintiff's  ohey'u\g  the  lawful  commands 
of  the  captain  as  a  good  and  faitliful  seaman,  using  his 
t<^t  endeavours  for  the  preservation  of  the  ship  and  cargo, 
^nd  not  neglecting  his  duty  day  or  night,  nor  being  ou 
ihore  till  the  ship  was  discharged  of  her  cargo,  under 
the  penalties  of  the  act  of  2  Geo.  i[.  c.  30'.,  and  24 
kours  absence,  nithnnt  leave,  being  deemed  a  total  de- 
>^nion.  It  then  provides,  that  no  wages  shall  be  de* 
Biaadcd  till  the  ship's  arrival  in  the  port  of  discharge,  atid 
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i«04.  her  cargo  be  delivered  5  and  that  if  she  perform  her  voyage 
Bbal«  ^^^  plaintiff  shall  be  entitled  to  wages.  The  questioa 
versus  ig^  Did  the  piaintfff'  perform  the  service  he  stipulated  for 
or  not  f  The  special  verdict  answers  the  question ;  name!  j^ 
that  he  did  his  duty  as  a  seaman  during  the  voyage ;  that 
he  was  guilty  of  no  disobedience  of  oixlers  ;  that  there  was 
110  omission  of  his  best  endeavours  for  the  preservation  of 
the  ship  and  cargo.  And^  indeed^  no  neglect  of  duty,  or 
refusal  to  obey  the  commands  of  the  captain,  is  suggested  ; 
nor  is  it  pretended  th^t  he  >vent  on  board  any  other  ship 
t>T  vessel.  Thcr  last  and  only  remaining  question  is,  Wlie- 
ther  he  was  op  shore  under  any  pretence  before  the  voyage 
.was  ended ;  and  under  this  head  it  is  matmal  to  obsene^ 
by  reference  to  the  articles,  and  by  2  Geo,  II.  c.  S6.  and  37 
-Geo,  III.  c.  73.  that  being  on  shore  means  a  departure  froia 
the.ship  by  the  unauthoriz^  act  of  the  party.  The  words 
pf  the  statutes,  and  of  tlie  articles,  in  every  form  of  the  ex- 
pressions used,  import  a  departure  by  his  own  act,  and  by  no 
means  apply  to  a  man  taken  out  of  a  ship  by  a  Russian 
guard,  by  which  way  alone  it  can  be  contended  he  waa 
ever  on  shore.  But  if  it  was  more  questionable  whether 
»  he  incun'ed  a  breach  of  his  articles,  surely  his  being  re^^ 

ceivcd  on  board,  .as  soon  as  the  master  was  in  a  condition 
to  avail  himself  of  his  services,  and  the  mariner  to  offer 
them,  if  it  docs  not  amount  to  a  waiver  of  his  services 
during  the  absence,  and  a  discharge  from  i\\e  contract  is 
only  not  a  waiver,  because  it  is  not  expressly  found  as  a  fact ; 
as  it  would  if  it  liad  been  expressly  left  to  the  jury.  But  as  the 
•fact  stands  on  the  face  of  the  special  verdict,  his  return- 
ing oil  board  the  siiip,  and  proceeding  on  tl^c  vpyage  as 
soon  as  the  master  and  mariners  went  on  board,  does,  in 
the  absence  of  any  fresh  contract,  form  a  recognition  that 
he  and  the  captain  stood  in  the  relative  situations  to  each 
other,  which  they  had  done  at  the  commencement  of  the 
TOvagc.  This  doctrine  is  familiar  in  those  cases  in  which 
questions  of  this  sort  most  frequently  arise.  I  mean  in 
the  session  cases;  as  in  the  King  v.  CaUleton,  1  Burr.  70. 
and  tlie  King  v.  Eaton,  ib.  48.  In  the  same  way  the 
receipt  of  a  landlord  for  rent  imports,  that  the  person  to 
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VrboB  it  is  given  is   tenant.      Upon  the  whole  of  thiy        ^^m- 
csoe,  and  without  adverting  to  the  convenience  or  incon-       BkTiT 
muenee^  which  might  arise  from  a  different,  construe-    _  ^^*'^* 
tmn  than  the  one  we  put  upon  iti  it  appears  to  us  that  the        , 
contract  between  the  plaintiff  and  the  defendant  is  to  be 
considered  as  being  in  force  from  the  commencement  to 
the  final  termination  of  the  voyage ;  and  that  the  p/ain- 
rif  is  entitled  to  recover  wages  for.  the  whole  time ; 
and  accordingly  J  that  the  judgment  of  the  court  of  Com* 
i3Qoa  Pleas  must  be  reversed/' 


Johnson  versm  BaoDfiRiCK.- 

Lord  Ellensorough.    "This  case  is  similar  to  the     ^o»w»o» 
l&st;  except  that  the  plaintiff  i%  a  foreign  seaman.    This  BsoMstcx. 
aakes  no  difference." 

The  judgment^  in  both  €ases,  E£V£RSEn« 


ite* 
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A  VOLUNTEER  enrolled  under  an  offer  of  serxice^  referring 
to  tke  acts  34M  Geo.  III.  c.  31.  and  ^2d  Geo!  III.  c.  66.,  may 
resign  at  pkasure^  notwithstanding  the  provisions  of  43  Geo.  III. 
c.  121 .,  or  ant/  other  statutes  previous  thereto, 

T'HIS  was  a  conviction  against  the  dtfendant  upon  the    Tub  Kino 
43  Geo.  III.  c.  \%l.  s.  14.,  before  Peter  Broadley,     ^IZ'iHic. 
Esq.  a  magistrate  for  the  county  of  Stcrrey,  removed  by 
certiorari  into  this  court. 

TTie  conviction  set  out  the  information,  which  aU 
kged,  that  before,  and  at  the  times,  &c.  there  .was  | 
a  certwn  corps  of  volunteer  cavalry,  called  the  South" 
fn^nrk  vobifUeer  cavalry,  otherzme  the  Southwark,  gen^ 
tlcmen  and  yeomanry,  otherwise  the  Southwark  troop 
of  toluntetr  cavalry,  4uly  formed  and  established,  whose 
offer  of  service  had  been  duly  accepted  by.  his  majesty^ 
VOL.  III.  ^  .  15.  X 
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^804>  according  to  the  form  of  the  stattife  in  such  case  maJtf 
Tm  KiHd  and  provided,  to  wit,  8cc.  That  every  member  of  the 
j^*'"^*  ^d  corps,  upon  his  being  enrolled  a  member  therfeof, 
signs  a  written  engagement^  amongst  other  things,  to  be 
on  horsebacfc>  to  be  eirercised,  at  such  times  and  places 
as  the  commanding  officer  shall  appoint;  that  the  de^^ 
fendant  was,  before  the  commission  of  the  offences  there-* 
in-after  mentioned,  to  wit,  on  the  4th  of  August,  1803, 
duly  eleotKl  a  member  of  the  ssud  cbq>8,  and  thereupon 
signed  such  written  engagement  as  aforesaid,  andconUnu- 
ally  from  thenceforth,  and  a"t  the  time  of  committing  the 
ofTences  after-mentioned,  and  of  eihibiling  the  information, 
was  a  member  of  the  said  corps,  duly  enrolled  as  aforesaid  i 
that  after  the  d^ftndant  wad  enrolled  as  such  member  as 
aforesaid,  und  before  the  commission  of  the  offences 
hereinafter  mentioned,  or  any  of  them ;  to  wit,  on  the 
S5th  day  of  October,  1803,  at,  &c.  John  ColUngdon^ 
Esq.  then  being  commanding  officer  of  the  said  corps, 
did  order  and  appoint  that  the  said  corps  should  be  in 
Hyde  Park  on  Friday  then  next,  being  the  SWh  day  of 
the  same  month  of  October,  at  eight  o'clock,  the  hour  of 
muster  to  be  at  half  past  six  precisely,  opposite  the  ^sy-* 
lum,  St.Qeorge's  Fields  ;  and  that,  8Lc.[f  Af  inforfhation  htre 
contaimd  other  orders  which  respected  drills  and  musters,} 
That  after  the  said  defendant  was  so  enrolled  a»  aforesaid,  to 
wit^  on  the  25tb  of  October,  180S,  the  said  corps  did  duly 
m^e  and  form,  amongst  other  rules  and  regulations,  the 
rules  and  regulations  following :  that  is  to  say,  that  every 
gendeman,  who  does  not  muster  on  Friday  next,  at  ths 
kour  iappoihted,  hieaning  the  said  SSth  of  October,  shall 
be  fined  lOs.  6d. ;  that  on  the  master  being  called  (drill 
/mornings)  any  one  who  does  not  answer  to  his  name  shall 
'  be  fined.  \^Here  the  fines  were  set  ont.1  Tliat  no  ex'tuse 
be  allowed  but  illness,  certified  by  Surgeon  Dtnte,  er 
C  leave  of  absence  from  the  commanding  officer:  Of  which 
said  order,  hereinafter-mentioned,  the  said  dejindantf 
being  a  private  in  the  said  corps,  bad  notice.  And  that  iri 
|>ursnance  of  the  said  order  of  the  said  commanding  officer, 
the  Md  corpa.did  muster  on  the  d8th  ofOctober,  opposite 
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tht  Asylmn,  «t  half  past  six^  aad  ^  march  from  thenca       ttoa. 
to  Ujde  Park  to  be  reviewed.    Nevcrtketm  thf  9aid  de- 
Attfaot,  not  rtgardiitg  his  duty  in  thai  behalf,  did  not  at- 
Uad  the  $afd  nmter,  or  the  said  review,  but  then  and 
there  wholly  omitted  and  neglected  so  to  do,  he  the  said 
difaidani  not  being  prevented  from  so  doing,  or  having 
any  excuse  for  such  noa-attendjance  by  illness,  certified 
by  Surgeon  Davit,  in  the  said  rules  and  regulations  men- 
tioued,  or  having  leaVe  of  absence  by  the  commanding 
officer  of  the  said  corps.    Py  reason  whereof  the  defend* 
ant  forfeited  lOs,  6d.  for  his  neglect.    The  information 
^a  iialed  other  neglects,  and  tlie  forfeitures  thereupon, 
Mio»ti>g  in  the  whole  to  ll.  4s.,  which  were  demanded 
ijlfci^ormant  (the  secretary  of  the  corps),  but  that 
the  defemdani'  refused  to  pay  them,  and  every  part  there* 
of  was  then  wholly  due  and  unpaids     By  reason  whereof, 
and  l>y  force  of  the  statute  in  such  case  made  and  provided, 
the  said  defendant  had  forfeited  the  further  sum  of  Si.  8s., 
kiog  double  the  amount  of  the  penalties  so  by  him  forfeit*^ 
<d  for  such  neglects  and  absences  as  aforesaid.  Whei^efore 
Aeinformantpraycd  tliathemightbe  cooYicted,8cc,  Where- 
^fon  the  defendant  was  summoned  on  the  17tb  of  De« 
cemher,  1903 ;  and  he  appeared,  and  pleaded  not  guilty^ 
11)6  mfonnation  then  set  out  the  hearing  of  the  com-* 
plaint.    Whereupon  the  said  defendant  fteely  admitteth 
and  confessetb  all  and  singular  the  matters  and  things  in 
^  said  information  contained,  to  be  true,  excq)t  that  he 
tit  said  defendant  continued  to  be  a  member  if  the  said 
^^rps  at  the  time  of  the  maiUMg  of  the  rules  and  regulations 
rnptcting  the  said  fines,  in  the  said  information  mentiimed, 
^fai  the  times  of  the  non-attendance  rf  him  the  said  de^ 
ji^ant,  in  the  said  informaUon  mentioned.    On  which 
(«iot  the  following  facts  are  admitted  and  agreed  upoi( 
•i^tween  the  infprmer  and  the  defendant;  that  is  to  say^^ 
flat  the  SMd  corps  was  originally  formed*  and  cstabUshed^ 
'  *fld  their  offer  of  service  accepted  by  his  majesty  in  the^ 
;  Tear  ngs,  in  pursuance  of  an  act  of  parliaaicnt^  passed 
in  the  34th  year  of  the  reign  of  his  present  majesty,  in-* 
iilnle4,  *'  Jin  act  for  encQi^raging  aud^  disc^)littiug  such 
X2 
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»  ^^^^  ^^^^9  ^^  companies  af  men]  as  shall  voluntarily  enrol  theni* 
T*«  Kin©  selvesfbr  the  defence  of  their  counties^  todpns,  or  coasts,  or 
for  the  general  defence  of  the  kingdom  during  the  [thbn] 
present  war**  That  after  the  passing  the  act,  in  the  42d 
of  his  presest  majesty,  intituled,  **  An  act  to  enable  his 
majesty  to  a^ail  himself  of  the  offers  of  certain  yeomanry 
and  volunteer  corps  to  continue  their  services;**  and  in 
the  month  of  August,  1803,  the  said  corps  agreed  to 
continue  their  services  ;  and  upon  such  agreement  every 
member  signed  a  muster  rolU  containing  the  following 
written  engagement :  _ 

^'  We*  wlhose  names  are  undersigned,  do  severally  pledge 
ourselves  to  be  faithful  to  the  constitution  of  this  realm,  as 
by  law  estaUisltcd,  in  king^  lords,  and  commons,  and  do 
severally  agree  to  engage  ourselves  in  the  troop  of  South- 
wark  volunteer  cavalry,  under  the  command  of  Captain- 
John  CoUingdon,  and  to  appear  on  horseback  to  be  exer^ 
cised  at  such  time  and  places  as  the  comma?tding  officer 
shall  appoint.  And  we  do  further  promise  and  agree  to 
eomply  with  the  rules  and  regulations  hereunto  atmexed ; 
and  also  with  the  ads  of  parliament  of  34th  and  4^. of 
Geo.  lit.  for  the  encouragement  and  discipline  of  such 
corps  arid  companies  of  men  as  shall  voluntarily  enrol  them- 
selves for  the  defence  of  their  towns  and  coasts,  or  for  the 
general  defence  of  the  kingdom.  As  wUjiess  our  hands,  the 
4th  of  August,  1808."  ) 

That  the  hAid  defendant  was  duly  enrolled  as  a  member 
of  the  said  corps,  and  signed  the  said  muster  roll,  with 
the  said  rules  and  regulations  annexed  thereto,  on  or 
about  the  4th  of  August,  1803 ;  that  he  was  a  private  in 
the  said  corps,  and  wds  so  at  the  time-  of  the  several  non- 
attendances  in  the  said  information  mentioned^  if  under 
the  circumstances  hereinafter  stated  he  is  to  be  considered 
as  then  being  a  member  of  the  said  corps :  that  the  re- 
newed offer  of  service  of  the  corps  was  made  to  his  ma-* 
je»ty  on  the  17th  of  August,  1803,  and  accepted  on  the 
2Qd  of  the  same  month  :  that  a  committee  was  duly  ap«. 
pointed,  pursuant  to  the  3d  of  the  said  rules  and  regula- 
tions, which  proposed  X\ie  rules  and  regulations  respects 
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'lag  fas m  Ibe  said  information  mentioned^  to  a  general       ^^^' 
mreeiifof  the  corps^  held  on  the  25th  of  October^  180S>    The  Ki«4 
f«  Ml  adoption^  and  the  same  were  accordingly  adopt-     dJIJ^w 
«f  «kI  agreed  to  by  the  corps  at  such  general  meeting : . 
tfMofftbe  23d  of  September^  1803^  before  the  making  the 
iM-meotioned  rules  and  regulations^  the  said  Capt.Co//i/ig-> 
Ifeaicaased  to  be  delivered  to  the  several  members  of  the 
corpsj  and>  amongst  others^  the  said  defendant,  who 
tbea  a  private  in  the  said  corps^  the  following  letter, 
irlichwas  received  by  the  said  defendant,  on  the  24th 
of  theiwd  month.-^[Here  followed  the  letter^  which  con- 
doddi  vitb  stating^  that  ''  amy  gentleman^  who  does 
not  aOeiid  one  of  the  momiog  drills^  and  also  Thursday 
memyvieekf/or  one  month  to  come^  will  receive  his 
Amiisal/']    . 

That  the  foHowing  letters  [  stating  them]  afterwards 
tossed  between  the  said  Capt.  ColUngdon  and  Thomas 
JMey. 

The  conviction  then  stated^  that  the  snid  ThomaiDowIey 
Hi,  by  the  letters  'aihove-mentioned^  notify  his  intentiou 
to  the  said  Capt.  Collingdon  to  discontinue  his  serviced 
k  tile  said  corps^  and  did  resign  his  situation  in  the  said 
oorps^  as  far  as  in  him  lay^  and  if  by  law  he  might. 
That  the  defendant  had  not  in  any  manner  acted  as  a 
member  of  the  said  corps,  since  the  writing  of  the  said 
letter  of  the  24th  day  of  September;  nor  bad  the  said 
Capt.  Collingdon  agreed  to  accept  his  resignation,  but  on 
tbe contrary  Uiereof  had  constantly  refused  so  to  do.  That 
the  name  of  the  said  defntdant  bad  not  at  any  time  been 
stmck  off  from  the  said  muster  roll,  but  still  continued 
»  ttereon,  and  no  further  or  other  evidence  was  produced^ 
or  givcR  before  the  said  justice,  by  either  of  the  said 
ftrties ;  nor  did  the  said  defendant  shew  any  further  cause 
'hy  be  should  not  be  convicted  of  tlie  premise^  charged 
I  upon  bim  in  and  by  the  said  information,  &c. 

I     It  was  now  moved  to  cjuash  the  convictiop, 


Ilf  Ceus  in  B.  R,  in  flUafy  Term, 

i«M,  EsiSKif9iE,f  for  the  defendant.^  "  Theobjcction  to  tfus 

rwTK^vtf    "^'^^^^on  is,  that  th|j  defindant,  before  the  time  of  comiint 

•mw  tiug  the  offences  alleged  against  him,  bad  ceased  to  be,  aoc 
^•ntT.  ^^^^  .^  ^^^j.  jj^^^j^  longer  a  member  of  tbe  ^orps,be  kaviaf 
previously  notified  tp  the  commanding  officer  bis  inten 
tion  of  discontinuing  his  services  therein.  The  magistral 
does  not  even  leave  the  court  to  put  a  constrpctioD  upoi 
^e  facU  stated  in  the  conviction,  whether  th^  «ii»aim 
to  a  tcugmlion  by  the  volunteer  or  not,  b^ecaute  no  mai 
can  make  a  resignation,  if  this  is  n<^t  one.  ^a  does  no 
leave  it  ambiguous,  but  states  as  a  fact,  '  that  tbc  dcftni 
fint  did  by  tbe  letters  notify  his  iotentioa  to  the  said  captaii 
to  discontinue  his  .services  in  tbe  said  corps,  and  did  re 
l^ign  his  situation  in  the  ^fivi  corps,  ^s  far  as  in  him  la/j 
.  and  if  by  law  he  might.'  The  question  is  therefore  now 
tVeely  before  tlie  court,  not  as  a  question »  wbetlier  c^^ 
yoluotecr  can  resign,  because  that  may  depend  upon  the 
^  nature  of  his  particular  engagements,  but.  Whether  i 
perspa,  under  an  engagement  of  service,  referring  to  tlic 
statutes  34  Geo.  III.  c,  31.,  and  42  Geo.  HI.  c.60«,  hal 
the  right  of  resigning  at  will.  How  then  doea.parlia- 
;m<i^t,.iQ  the  several  statijites  passed  on  tbe  subject^  consider 
this? The  first, now  subsijljing,  is  the 4£ Geo. III.  c.  66.  The 


•  This  case,  being  put  in  the  paper  for  a  ameiiivm^  was  con 
sidercd  as  being  within  the  rules  respectiqg  special  aiguments,  tui 
|he  party  making  tbe  objections  was  entitled  to  begin.  Somfl 
difEcuIty  occurred  at  first,  in  satding  this  rule  of  precedence. 
Gakrow,  Gibbs^  and  Anf B9Liiw%  .wcoe  of /oouodl  with  £r< 
hxivzjor  the  iUfendantiMd  GAaEXsa.  with  the  Attorhbt- 
General,  for  the  jdaititif.  Oiv special  argmaeats»it  i^tisual  for 
the  juniors  to  argue  alone,  and  the  seniors  are  not  called  upon,  un* 
less  a  second  argument" is  required  by  the  court.  But  this  being 
a  case  of  great  general  interest,  at  the  time,  and  the  ^niois 
having  given  opinions  upon  it,  in  the  roost  public  manner,  it 
was  thought  proper  that  they  should  take  the  argumeat  upon 
themselves;  and  the  jumors  did  not  even  offer  themselves  to  thQ 
^ourt. 


tn  the  forty^Pattrth  Year  &f  Oeorge  111. 

kkigb^fteconslittitioii  has  no  power  t6  grant  commisrions 

to  Ythtteers  without  an  act  of  parliament  to  enable  him^ 

mf  Ibis  statute  was  passed  for  the  purpose ;  and^  in  coh* 

iHen&n  of  their  services^  it  granted  exemptions  from  the 

mSAmu  But  the  4th  section  of  this  statute  is  concluaive^  ta 

Aev  that  the  engagements  of  the  vohinteefs  were  not  abso- 

Mij  (HfidiDg  and  comptilsory^  for  it  contains  words  ex- 

|K9iW  lecognizing  the  right  of  resignation^  since  in  theverj^ 

Inister  rolls^  a  return  is  to  be  made  of  any  person  *  who, 

We  ihi  dale  <jf  the  last  muster  rollf  shall  have  notified  to 

tk  ttmmanding  officer  Ins  intention  of  discontinuing  /m 

mxke  tkerdtty  in  order  that,  from  the  date  of  such  resign 

Miin$t£scharge,  they  may  become  liable  to  serve  in  the 

mXlUi  s»  if  Ihey  had  never  b^n  exempted  at  all.    And 

A»  the  exemption  is  cc^extensive  with  the  serrice,  but 

ikis  jtill  with  a  reliance  upon  the  honour  of  the  volunteer 

Mir  for  the  continuance  of  the  senrtce.    This  is  also  to. 

|l  collected  from  the  IV.  B.  in  the  schedule  A.  ^  of  tliofie 

iho  have  quitted  since  the  last  mnster  roll/    The  statute. 

ilGfd.  III.  c.  8^.*,  or  Army  of  Reserve  Act,  is  framed 

9  the  same  priticiple.    This  contains  also  several  €s<- 

iaptioQSy  which  are  wisely  limited  to  corps  whfch  go^ 

Mmenl  hate  means  of  knowing  are  in  a  probable  9lat€ 

ifdiscipline^  or  are  making  progress  in  the  acquisition 

If  it.    Tbe  exemption  is  in  the  seventh  section,  *  at  long 

ii/y  (uthe  individual  shall  actually  continue  to  belong  to, 

pdiertein  the  corps  entitled  to  exemption/    To  require 

fcoHigatory  service  would  be  productive  of  the  greatest 

^convenience.     When  a  military  body  is  provided  by  the 

titry  for  its  own  defence,  the  government  gives  some-* 
gfor  lis  servicer,  and,  if  it  would  possess  them  exclu- 
h^ly  and  compulsorily,  must  provide  the  armed  force 
^  subsistence  'and  cloathing.  But  here  the  govern* 
M  provides  nothing.  The  party  may  become  a  bankrupt, 
M  be  unable  to  provide  himself»  or  he  may  remx>ve  Uy 
«K)iher  pmt  of  the  country^  and  be  unable  to  attend  the 


1^ 


♦  Vide  Law  Joorna!,  No.VK.  vol.  ri.  p.  17. 
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i804^  corps.  In  tim  very  case  both  partners  in  the  defendkai*^ 
^  ^  j^j^^    house  of  trade  are  in  different  corps,  both  of  which  u 

vertH*  exercise  on  the  saune  day,  and  this  is  the  cause  of  his  re 
IfQwiAYh  signing.  Some  persons  have  servants  whom  they  send  u 
serve  in  these  corps>  and  supply  with  cloatbing.  If  thci 
remove,  or  if  they  discharge  their  servants,  then  either  ih 
servants  must  have  the  right  of  resignation,  or  they  mm 
remain  incapable  of  their  own  support,  and  a  burtiien  t 
the  parish,  which  must  provide  them  with  the  means  o 
continuing  in  the  corps.  The  binding  of  volunteers  to  com 
pulsory  service  is  against  all  reason.  This  indeed  is  ti 
be  admitted  on  the  former  acts^  but  it  is  to  be  said,  th.i 
the  act  43  Geo.  Ill*  c.  96^  takes  away  the  right  of  resi^ 
nation..  If  it  doesso^  it  has  taken  it  away  without  makinj; 
the  volunteer  a  party  to  the  act>  and  without  even  holdin.! 
out  a  previous  hint,  or  any  room  for  suspicion,  of  its  ol 
^ect,  and  thus  the  .volunteer  is  unsuspectingly  drawn  inl 
a  toil,  which  can  hardly  be  deemed  cbnsistent  with  th 
justice  of  parliament ;  and  therefore  a  strong  presumptio 
arises  that  it  cannot  faa^e  done  so."  [Here  he  cxambe 
the  several  clauses  of  this  act,  and  pressed  the  argi 
men ts  which  are  stated  in  his  opinion,  already  published 
to  which,  as  it  is  impossible  to  put  them  more  conciseb 
:we  must  refer  our  readers*  ''  By  the  43  Geo.  II F.  c.  9( 
the  w^hole  population  of  the  country  between  the  ag« 
of  17  and  55,  are  included  in  a  compulsory  lev 
subject  to  certain  exceptions,  which  are  extremely  wi^ 
They  extend  to  the  chief  officers  of  the  crown,  tl 
judges,8cc.(by  sections  ten  and  eleven),  and  amongst  otbe 
to  persons  serving  as  elective  members  in  a  corps  of  v« 
luntecrs  (by  section  12).  The  legislature,  far  from  doublit 
die  voluntary  services  of  the  people,  in  the52d  section,  ei' 
ables  the  king  to  call  out  the  compulsory  force,  and  tl' 
Lord  Lieutenants  are  directed  to  cause  the  proportion  fi 

^  each  county  to  be  embodied,  unless  the  number  of  voW 

teers  under  this,  act  shall  be  sufficient  for  the  purpose ;  b 
that  applies  only  to  such  volunteers  under  this  act.*    Ai 


*  For  a  full  cxamiuation  of, this  clause,  see  vol.  ii,  p.  567. 
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ibatlit  fifty-third  section  enables  his  majesty  to  ditq»eBtt       ^y*- 
iddifte  compulsory  ievies  when  volunteers  ^e  raised    tvs  Kima 
tBieertfun  Dumber^  but  this  and  the  fift;y«-fourtb  section     r^*^ 
•ppl;  to  Tolunteen  under  this  actj  who  ^  are  liable  to  be     ' 
eabodiedi  and  to  serve  for  the  period^  in  the  manner 
uul  oa  the  conditions  before  mentioned,  in  relation  t^ 
other  persons  liable  to  military  service  under  the  act/     . 
As&ru  regards  the  volunteers  under  previous  acts,  it 
enacts  nothing  more  than  was  in  force  before;  and  (so 
iongaia  person  shall  remaifi  an  effective  member  of  such 
acorpiof  volunteers,)  he  is  by  the  l£th  section  exempted 
faomite operation.    In  this  case  the  volunteer  made  hia 
agigaent  to  serve  previous  to  this  act,  which  did  not 
pa  till  the  27th  of  July,  1803.    The  words  effective 
"n^,  in  this  and  the  next  statute,  43  Geo.  IIL  c.  121, 
ireioooiisislent  with  any  thing  but  a  voluntary  engage*  * 
B^ot,  for,  in  a  compulsory  force,  there  is  no  such  distinct 
wo  of  effective  and  non-effective  members. 

[UwEiNCE,  J.  here  asked,  whether  a  sick  man  in  the 
'^olard  might,  not  properly  be  called  a  non-effective 
•  aember  r] 

MDthe43Geo.III.  0.121.  the4dGeo.IIL  c.66,i9r^ 

^ized  to  be  in  full  force,  both  in  the  preamble,  and  in 

;^  express  clause,  s.  3,  which  provides  that  nothing  in 

!^t  act,  and  the  42  Geo.  III.  c.  66,  shall  be  altered, 

Kxcept  as  expressly  altered  thereby.    And  then  having 

pcUred  in  the  eighth  section,  that  *  whereas  there  is  no 

tethority  to  prevent  even  drummers  and  Serjeants  .from  , 

Qitling  the  yeomanry  find  volunteer  corps  raised  under     ^ 

kose  acts ;'  it  enacts,  '  that  in  case  of  invasion,  or  the 

K^rance  of  an   enemy,  &c.  all  corps  of  volunteers 

M  forthwith  assemble,   &c.    and  shall   be  liable  to 

^cb  auording  to  the  terms  of  urvice ;  and  all  per- 

^  not  then  joining  their  corps,^shalI  be  liable  to  be 

Nshedas  deserters.'    Here  the  parliament  is  faithful 

^  its  engagements,  and  considers  the  term*  of  service  as 

^'  4e  criterion  of  the  volunteer's  duty,  and  the  limit  of 

^daim  which  the  country  has  upon  himu    But,  upon 
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td04.       the  oHier  conslrnctioii^  sfippose  a  man  had  sent  in  bis\e« 

tiir.  King    signati^,  then  from  themoment  of  doing  so,he  would  have 

versus       jpst  his  exemptions^  and  if  he  had  been  batlotted  must 

have  been  sent  to  the  militia^  where  he  must  serve ;  and 

yet  when  the  corps  is  called  out  he  would  be  a  deserter  for 

. ,    not  attending,  when  his  beitig  iu  the  militia  prevented  him  ; 

and  might  be  shot  for  not  being  in  two  places  at  once.'* 

The  Attorney  General,  conirct.    '^  The  question  is 
properly  harrowed  to  the  right  of  the  volunteer  to  resign. 
Two  of  the  topics  of  argument  for  the  defence  may  be 
considered  as  popular  prejudices,  whicK  it  is  of  import- 
ance to  remove  in  the  outset ;  namely,  first,  the  inference. 
This  ex  vi  termini,  from  the  word  volunteer,  is  supposed  to 
be  inconsistent  with  a  compulsory  engagement ;  but  it 
is  not  so.     A  man  may  be  a  volunteer  in  taking  upon  him- 
•self  an  engagement  which   afterwards  becomes  strictly 
obligatory  upon  him.     The  act  of  submitting  to  the  en- 
gagement is  the  only  voluntary  act,  and  is  properly  called 
volunteering)  but  that  once  submitted  to^  the  party  acts 
no  longer  as  a  volunteer.    The  other  topic  of  prejudice  is, 
that  it  is  supposed,  that  the  volunteer  had,  by  the  former 
^acts,  the  right  of  resigning,  and  it  is  held  out,  that,  if  that 
right  is  taken  away  by  any  subsequent  act,  government 
'has  been  guilty  of  a  breach  of  faith.'    In  answer  to  this, 
•  I  deny,  that  by  rendering  the  service  of  the  volunteer  per- 
manent or  compulsory,  there  has  been  any  breach  of 
.faith.     For  even,  under  the  first  acts,  though  the  volun- 
teercould  not  be  punished  for  resigning,  and  might  break 
his  faith  with  impunity,  yet  be  had  properly  no  right  to 
resign  ;  and  all  that  the  subsequent  statutes  have  done,  is 
to  enforce  a  right  to  the  permanent  service  of  the  volun- 
teer, which  existed  before,  but  which  there  was  no  mode 
of  enforcing.     Thus  the  43  Geo.  Id.  c.  121,  has  in  many 
respects  altered  the  nature  of  the  service  as  to  the  volun- 
teer who  has  not  resigned ;  ,and   the  question  is   now, 
whether  it  ap[)lies  to  one  who  has  attempted  to  resign  ? 
l^y    s.  j).  he   is    obliged    to    come  out    upon    invasion, 
which  he   was   not  before.      The'42  6Vo.  HI.    c.  66, 


In  the  Fbrhf-Fourth  Ytar  x>f  George  III.  163 

1 16,  only  said^  that  tbose  wha^ould  voluntarify  march     J^M. 
«hodd  receive  pay.     Now  this  alteration  of  the  service    TbbKihb 
tasQotft  bard  measure^  but  an  indulgenpe  to  the  voian-     p^^J^^. 
teer.  For  the  pressure  of  state^  necefisity  had>  in  the  mean- 
lime,  produced  the  act  of  the  43  Geo,  II L  c.  96,  which 
called  forth  the  military  service  of  all  the  nation  between 
tbe  qgo  of  17  and  65 ;  and  there  was  no  iojustice  in 
adding  somethmg   of    compulsion   to  the   engagement 
of  the  volunteers^  when  the  whole  of  the  country^  he^ 
side^wasi  subjected  to  a  compulsory  levy.     It  Leaves  the 
Tohateer  still  many  advantages.    It  only  conipds  him  to 
perfona  the  services*  which  he  has  engaged  himself  to 
periiaaD.    In  consideration  of  these  he  is  exempt  from 
^  compulsory  daises  of  the  act,  under  which  he  would 
lie  compelled  to  be  drilled,  and  be  liable  to  penalties 
/or  QOD-attendance ;  he  might  even  have  beep  sent  into 
^v  regiment  of  the  line,  the  militia,  or  other  corps,  at 
lus  Majesty's  pleasure.    At  present  he  is  only  subject  to 
tbe  orders  of  his  own  corps,  and  he  cannot  be  separated 
irom  it.     The  resolutions  are,   *  subject  to  be  called 
^t  ia  case  of  invasion  agreeable  to  the   42-  Geo.  III. 
C.66.'    That  statute  certainly  left  it  voluntary  to  him 
to  come  out  or  not.     But  after  the  43  Geo.  11^  c.  12), 
tbe  engagement  clearly  is   to   serve    under  the  terms 
of  that  act,  which  arcj  that  all  shall  come  out,  and  cOn^ 
^qoently  that  none  sh^^H  resign.    There  is  a  distsnc- 
tioQ  between  those  who  engaged  before  the  43  Geo.  Ill, 
'^<  ^,  and  those  who'  engaged  afterwards;  and « also  a 
farther  distinction  between   those  who  engage  to  serve 
SQy>  where,  and  those  who  engage  only  for   their  own 
<^UQty.  I  qpntend,  that  tlie  defendant,  when  called  upon, 
iDustmarch  wherever  he  is  ordered,  and  then  he  falls  under 
^  4S  Geo»  III.  c.  96 ;  but  if  not,  and  his.service  is  con* 
W  to  Southwark  and  its  environs,  then  he  falls  within 
^43  Geo.  III.  c.  121.     It  is  asked,  on  the  other  side, 
what  is  the  nature  of  a  volunteer's  ofler  of  service  inde^ 
f^at  of  tbe  statutes.     I  say  an  offer  to  serve,  in  cast 
*f  invasion,  if  accepted,  binds  tbe  volunteer  lo  the  p^- 
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fiotmance  of  the  doty  when  in vasioti  happens,   tit  vilcf* 

Tas  Km*  takes  only  to  do  this^  bat  to  do  it  efiectnally  he  is ' 
jj^~^  to  his  country  and  his  comrades^  to  prepare  and  fit 
self  for  effective  military  servicer  and  there  is  a 
distinction'  betvreen  the  right  to  resign^  and  the  hani^ 
the  power  to  do  it  with  impnnity*  1  admits  that  ondcK 
ihe  42  Geo.  III.  c.  60,  volunleertf  had  the  power  ta 
resign,  and  therefoie  if  they  would  exercise  il#  tiisd 
«ct  makes  them  subject  to  the  miCtiaj  and  Ae  4S 
Oto.  IIL  c.  g6>  does  not  impose  any  further  cMipiil- 
sioo  npoB  them,  but  c.  lei  does.  Now  this  is  not  an 
txpo$tfacU\vLW,  for  it  only  compels  the  peifosmance  oi 
ft  duty  which  existed  before.  The  tenth  section  of  this 
act  imposes  military  law  upon  volunteers  to  be  assembki 
on  an  invasion.  As  to  the  word  non^ffetti^t  zsusi^ 
any  implieatioa  in  favour  of  tlie  right  of  resigning,  tM 
non-effective  man  is  still  a  member  of  the  corps,  and  thel 
term  is  introduced  only  with  a  view  to  narrow  <he  exemm 
tiontw  The  45  Ge».  III.  c.  96,  s.  10,  has  the  vroidkl 
'  persons  urving  m  the  volunteers;^  and  the  twelftt 
aection,  ^  tnrolkd  and  serving  as  efiectivet  members/ 
This  is  not  in  case  of  the  volunteers,  but  restrmnt 
Ihe  exemptions  only  to  such  persons  enroUcd  and  sett* 
eaip.  UndeT  the  compulsory  clauses,  the  volunteer  ifi^ 
not  to  come  o«t  unless  he  chose ;  but  this  gave  him  d6 
right  t#  ^it^  h  only  provides,  that  if  he  gives  notice  not 
to  serve,  he  shatt  no  longer  have  any  exemption.  TBe 
43  Geo.  IIL  e.  55,  s.  B,  even  sliews,  that  the  legisla^ 
tufe  then  thought  that  volunteers  were  liable  to  be  cal)' 
e4  9ut.  There  is  no  doubt  that  volunteers,  aadi^r  tb^  49 
Geo«.III.  c.  96,  are  bound,  and  compelled  to  perform  the 
services  under  thit  met,  and  the  act  deals  with  other  vo^ 
lunleers  in  the  same  way  in  section  fifty--two.  It  wt» 
upon  Estimating  the  number  of  these  persons  that  the 
king  wal  to  t^^use  with  the  compulsory  levy.  Thi> 
aection  looki  to  both  sets  of  volunteers,  though  the  con- 
atabkf,  intaking  down  the  narAes,  are  to  distinguish  such 
aa  woald  serve  wider  that  act.  The  fifty-third  section 
^    ^tCBtainly  applies  only  to  volunteers  under  that  act;,  but 
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h  Mike  vbtrvcd,  thai  in  former  aotoy  as  w  4<  Oio.  IIL        laftk 

cl(vhere  esemptioiis  axe  gmn>  ts^.  tba  ▼olonte«t»    Xme  Kiv« 

Mfoken  of  aa  voluntccra  ^  atrving,'  or  '  tnrQtkd  aaii       vers«t 

iwiy,-'  her«  it  i»  oaly  '  voIudImts  enralled/  whick     ^""^^^ 

Jktm  Ihil  the  legialaiare  tbcti  dqiroded  on  thdur  ien* 

Ati4s  coni]wlsory^  fiotn  the  first  inrolmettt*    If  Ibcjr 

Mr  not  bound  lo  serve   whm   iarotlcd,.  the   king 

■Mi  Uve  gtt9ii    op  the   cotuimlsory    levy  for  ao* 

1^  for  tbesa  iMtt  tnigbl  aH  ckeaerl  tbree  days  befoit 

lUnasioQ,  and  it  woald'te  too  kile  to  oall  out  and  if  aim 

Mk^a  sMssc.    Tbe  45  G<»*  IIL  c.  Wl.  s.&.  has  w 

Wlkgipon  the  mthjact.    Tbe  object  of  it  is  not  to  pre* 

MajeanU  lieceiving  pay  froin  deserting,  hat  to  pr»* 

I^Am  from  quittifig  tbe  corps  aAd  enteriag  imi^  itm 

■b.*  Here  it  oiay  be  observed,  tbat  th^  term  «o»- 

WXf  compivbetids  both  a  oatf  )reativiirg  pay»   and 

Mho  is  compelled  to  serve,     for  these  men  are 

ipriled;  and  why  are  tbey  alone,  of  aU  volnnteers^ 

kao,  while  th«  re»t  are  left  free i    By  the  fid  clause 

ftis  act,  the  volunteer,  after  having  attended  miia* 

fibr  a  certain  namber  of  days,  i»  to  remain  %7^ 

f/A  &om  being  ballotted  to  any  additional  foroe» 

K' until  he  shall  have  resigned/  bat  *  until  he  aboil  be 

Nek  out  of  the  oMisI;^'  roll  for  non-attendance  or  de- 

)k!l\it  word9ia  the  schedule,  referred  to  on  the  otlier 

p/jttt^ed  since  tbe  last  muster,'  apply  to  soch  aa  have 

Ely  pitted,  by  being  raised  firam  the  ranks,  or  wha 
been  stfock  out.  Then  by  the  ninth  section  of 
h  all  who  are  '  cnraikd  under  any  act  of  this  sea- 
*'  thai!  be  liable  to  mtuch  according  to  the  terms  of 
^-  This  indudea  all  the  volunteers  retrospec- 
^y  u  well  as  prfispectively.    As  to  the  argameal. 


'  *  Tie  words  are,  •*  wherefts  great  roconvcmenec  has  been  found 
hriie  to  tke  volualeer  senrice,  from  tbcir  being  no  authority  lo 
hfcewtiiterjf  dkcipUne  atfiong  the  Serjeants,  &c.  receiving  pay, 
F^ prevent  them  from  quitting  such  corps,  and  enliating  inta 
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1^0**  &at  a  person  wh6  has  resigned,  and  been  sent  vaii 
the  militia  or  army  of  reserve,  would  be  liable  to  be  sUo 
as  a  deserter,  for  not  going  out  witU  his  eorps,  \\\ 
uroald  never  happen,  because  the  entering  into  tl 
militia  would,  immediately,  absolve  him  from  his  du> 
as  a  volunteer/'  He  concluded  with  observing,  \\\ 
thongh  hU  construction  of  the  statutes  considered  ll 
volunteer  as  boundt  and  he  thought  it  necessary  for  t 
benefit  of  the  state,  yet,  were  he  in  parliament,  assisti 
in  the  making  of  the  laws,  and  not  in  a  court  of  jusUi 
arguing  for  their  true  conajtruction,  he  should  not  e\ 
insist  upon  it,  if  it  could  be  shewn  that  any  persons  L 
•even  mistakenly  become  volunteers,  upoi\  a  suppositi 
that  they  were  not  bound« 

The  Court,  it  being  late,  prevented  EasKiNEfrc 
replying  that  day,  and  op  a  subsequent  day^  Mitho 
hearing  him  in  reply,  the  opinion  of  the  court  was  dt 
vered  to  the  following  effect,  by 

Lord  Ellenborouoh,  C.  J.  ^'  It  will  perhaps  1m 
•matter  of  public  convenience,  if  the  court  pronoun 
Judgment  immediately,  and  as  the  court  are  uuaniuK 
.in  their  opinion,  it  will  be  unnei^essa^y  to  trouble  3 
-Ersiune  for  a  reply.  In  this  case  the  question  appt. 
•to  lie  in  a  very  narrow  compass.  It  is  to  be  decided  < 
the  facts  as  they  appear  on  the  face,  of  the  convidi* 
itirhich  may,  or  may  not  apply  to  any  other  case.  1 
this,  like  every  other  case,  is  to  be  governed  by  its  o 
cirbumstances.  The  terms  apd  conditions  upon  whi 
.the  volunteer  engaged  to  serve,  are  to  be  found  till 
in  the  words  of  that  engagement,  or  in  the  terms 
the  statutes,  34Geo.  III.  c.  31,  and  42  Geo.  III.  ^.  6^, 
which  the  regulations  refer.  The  rules  and  regulali^ 
are  silent,  as  to  the  period  for  which  each  member  of  i 
corps  agreed  to  serve,  and  nothing  upon  the  subject  is 
be  collected  from  the  statute,  34  Geo.  III.  c.  31.  But  i 
42  Geo.  III.  c.  66,  recognizes  the  right  of  the  volunU 
to  resigq,  if  he  thinks  proper,  by  the  reference  which 
makes  to  the  intentions  of  members  to  discontinue  th 
service.    It  directs,  on  such  resignation  (which    imp! 
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the  poier  to  resign),  that  if  the  person,  that  is  the  per^       t804. 
aoB  90  resigning,  shall  have  been  drawn  for  the  militiaj    tITkuc^ 
Vk  CTcmption  shall  cease,  and  that  he  shall  he  liable       *•''•'** 
bserre  as  a  supernnmerary,  if  it  shall  happen  that  there 
iito  vacancy  wlien  he  resigns.  The  agreen^ent,  therefore^ 
-  oTtbe  corps  to  continue  their  services  under  this  act  ne- 
cessarily supposes  the  right  of  each  member  to  notify  hiii 
iesgnation  according  to  the  act;  and  it  is  next. to  be 
•een,  vrbether  that  power  is  taken  away  by  any  subse* 
ifoeot  statutes.    The  statute  43  Geo.  III.  c.  g6.  speaks  of 
Isw  descriptions  of  volunteers,  namcfly,  volunteer  corpsj 
fonnedtith  the  approbation  of  his  majesty  previously,  and 
voluatefrs  under  that  act.    The  latter  are  composed  of  a 
description  of  persons  whom  the  constables  return   as 
viffiBg  to  serve  as  volunteers  under    the  act.      That 
iet  enables    the    king  to   call  out  his  subjects  to  be 
^*Qcd  and  exercised,  and  provides,  that  if  the  persons 
should  engage  to.  serve  as  volunteers  amount  to  a 
tain  number,  and   such  persons  agree   to  be   train- 
and  exercised,  and  marched  to  any  part  of  the  conn'. 
ry,  snbject  to  such  conditions,  as  to  the  number  of  men. 
Sod  other  rules  and  regulations,   as  to  his  majesty  should 
seem  necessary,  the  operation  of  that  act  is  to  be  sus- 
tnded.     f  ^lere  his  lordship  read  the  provisions  of  the 
t,  sect.  53.*]     On  non-compliance  with  these   condi- 
hn,  the  provisions  of  that  act  are  to  be  carried  into 
fft  vl.     Nothing  is  here  said  as  to  the  period  of  service. 
il'  that  is  necessary  to  authorize  the  suspension  of  that 
H  is,  that  a  suffi<-icnt  number  of  volunteers  shall  have 
icreed  to  be  trained  and  exercised.     If  they  do  not  come 
Pumard,  then  the  levt/  vn  nut$se  is  to  go  on,  but  the  mere 
ppensioTi  of  the  execution  of  that  act  does  not aiUho^ 
ke  the  imposing  of  tcnui  upon  the  volunteers,  which 
^Iftvenot  been  originally  agreed  to  or  expressed.  The  54th 
;  Action  does,  indeed,  speak  of  a  period  of  service ;  but  the 
^'•HTiption  of  persons  to  whom  it  refers,  is  of  those  who 
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ToeKTKa  ^re  nwied  in  dint  act,  and  who  wtrehaible,  and  engaged 
to  serv€  09  tohnt^ets  under  that  ad.  It  is  wholly  silent 
as  to  tba  volontetri^  ancier  former  acts  accepted  by  the 
kingi  upoa'lh^ir  owa  voluntary  offers.  The  statute  43 
Geo.  {II.  €.  191.  alf«  leaves  that  point  nntoncbed;  it 
only  relates  to  tha  members  of  such  corps  as  shall  have 
continued  tbatr  servicfn^  it  has  no  retrospective  view  to 
those  who,  have  resigned  and  ceased  to  be  volunteers. 
The  14tb  section  of  tb»t  #ct  seems^  indeed^  somewhat  to 
Justify  tbe  iqferencej  that  the  volunteers  have  no  right  to 
jresign,  for  it  was  of  little  avail,  as  a  mode  of  enforcing 
attention  to  discipline,  tp  have  imposed  finea  and  directed 
the  mode  of  recovering  them,  if  the  persons  to  whom  they 
attach  ma^  immediately  get  rid  of  their  liability  by  resign- 
ing. However,  neither  the  inference  to  be  drann  from  this 
aection,  or  from  any  othesr  of  the  acts,  nor  the  scope  and 
object  of  the  whole  system,  appears  sufiiciently  strong 
to  warrant  the'  com't  in  saying,  that  the  express  power  of 
resignation  by  volunteers  (not  restrained  by  their  original 
agreement)  is  restricted  or  taken  away^  The  court  are 
therefore  of  opinion,  that  the  defendant  was  competent 
Co  exercise  tbe  power  of  resignation,  and  that  having  ex- 
ercised that  power  by  resigning,  which,  if  by  law  he 
might  do  it,  has  been  admitted  on  all  hands,  be  was  not 
a  member  of  the  corps  at  tbe  time  of ,  tbe  fines  being  im- 

The  conviction  quashed. 

s    The  Kino  versus  the  Inhabitants  of  New  Windsor.-* 
January  2,7. 

RULE  obtaintdf  an  qgidavit  by  severai  ptrsow^  inkaUtants  of  a 
parish^  to  skew  caute  why  a  presmiinent  against  tht  inhM/anis 
should  not  he  discharged^  ^t. :  This  rule  being  discharged  vith 
costs  J  the  court  granted  an  attachment  against  these  person^  for 
noiirpoymeut  of  costs  of  I  he  rule^  and  not  against  the  inhabitants. 

The  Ktvo    npHIS  was  a  presentment  by  John  Slifigshy ^esci,  mayor, 

the  l«SI^«b!ttn!t  and  one  of  the  justices  ,of  the  peace  for  the  borough 

mK^7n     ^  ^^^  Windsor,  in  tbe  county  of  Berks,  upon  his  own 
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vlev,atlhe  general  quarter  sessions  for  the  said  borough,         i«>4« 
^st  the  inhabitants  of  the  parish  of  New  Windsor,  for    ThTkino 
Dof/wairine:  a  road  in  that  parish,  which  ptesentment.was  ^   y^^    ^ 
aitenrards  removed  into  this  court,  by  writ  of  certiorari,      ©f  N»w 
and  the  defendant  suffered  judgment  to  go  by  default    Windsoe. 
thereon.    In  Micbaelmas  term  last,  an  application  was 
made  to  the  court,  upon  affidavits  stating  the   road  to 
iisT^been  sufficiently  repaired,  to  discharge  the  present* 
neat  passing  a  small  fine  on  the  defendants,  when  a  rule 
to  shew  cause  was  granted,  which  was  afterwards  dis« 
charged  with  costs. 

Onthc  first  day  of  this  term,  Courthope  applied  for 

an  attadiment   agsiinst  the  inhabitants  for  not  paying 

tlioiecosts^  upon  an  affidavit  of  a  demand  having  been 

Bade  00  several  of  the  inhabitants,  andontlie  attorney 

^ploved  to  obtain  the  former  l-ule,  but  it  n.ot  appearing 

iiiat  the  persons  of  whom  those  costs  had  bejen  demanded, 

tere  any  of  the  parties  who  made  the  affidavits  to  obtain 

Aatnile,  the  court  refused  to  grant  the  writ ;  yet  Lord 

EiLENBORovGH  intimated,  that  if  a  demand  was  made 

%  those  persons,   the  court  would,   upon   ^n  affidavit 

^ that  demand,  assume  that  they  were  part  of  the  inha^*    . 

feinis  mentioned  in  the  indictment,  and  would   attach 

wem.— Courthope  being  now  prepared  with  such  no 

•fidarit,  moved  for  an  attachment  against  Henry  Proctor, 

uid  two  others,  who  appearing  to  be  the  persons  that 

»ade  the  application  to  discharge  the  presentment. 

The  C013RT  ordered  the  writ  to  issue  accordingly. 
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i«04.  Paine  versus  Drew. — November  ]\th,  1803;  and 
February  Sth,  1804. 


A  COMMISSION  of  sequestration  issued  out  of  ike  court  ti 
Chancery  J  upon  a  decree  directed  to  certain  commissioners,  t 
enter  upon  all  the  lands,  <S-c.  of  C.  S,  and  to  take  into  th<i 
hands  not  onlj/  the  rents,  SfC.  but  all  his  goods,  ^c,  "  and  detii 
and  keep  the  same  under  sequestration  till  he  shall  have  paid  th 
sum  therein  mentioned  :*'  subsequent  to  this,  a  urit  of  fi.  \. 
against  the  goods  ofC.S,  teas  delivered  to  the  Sheriff"  to  be  c 
ecuted ;  whereupon  he  seized  the  goods^  and  made  afi^inventou 
but  /V  uas  ajtenvards  told  that  the  goods  were  under  sequcstratM 
and  ri  turned  nulla  bona :  The  plaintiff  in  the  writ  of  ^Aa,,  broH^\\ 
an  action  Jor  a  false  return,  and  upon  a  case  reserved^  with'*s\ 
any  fraud  being  found  by  the  jury,  and  on  admission  that  th\ 
sequestrators  had  not  taken  possession  of  the  goods,  and  (hs\ 
the  sequestration  had  not  been  laid  on  previous  to  the  return  ^ 
the  fi,  fa. :  Held,  that  the  sheriff  v>as  bound  to  levy  sAe  goods 
Jot  although,  tipoji  application  to  this  courts  or  to  the  court  tj 
Chancery,  the  sheriff' might  have  been  relieved  at  the  time  c, 
executing  the  writ,  if  there  were  any  difficulty  ;  yet  it  does  »vi 
appear  that  the  court  of  Chancery  would  have  proceeded  ag:mii 
him  for  a  contempt,  in  disregarding  a  sequestration  u:hick  ha\ 
not  been  laid  on, 

Semblc.  //  is  rather  a  contempt  in  the  sequestrators  not  to  infom 
the  commission  directed  to  them. 

Semble.  A  sequestration  after  decree  can  at  most  be  eonsiderc 
equivalent  to  a  common  law  execution. 

pAxvn      T^HIS  was  an  action  against  the  defendant  as  sheriff  o 
Drew.  Dorsetshire,  for  a  false  return  of  nuila  bona  to  « 

writ  o{  testatum  fi,  fa.  J  sued  out  on  a  judgment  again^i 
Charles  Start,  esq.,  for  Q27l.  lOs.,  which  was  tried  al 
the  spring  assizes  for  Dorsetshire,  1803,  before  Mr.  Baron 
Thompson  and  a  special  jury,  and  a  verdict  was  found 
for  the  plaintiff  for  22/1.  10s.  subject  to  the  opinion  ol 
the  court,  on  the  following  case : 
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lintiefendatU  was  iherijf  of  the  county  of  Dorset,  at       1804. 
tbesaJDg  oat  and  return  of  the  writ  in  question. 

The  judgment  was  regularly  obtained  for  the  platMtif 

s^Qst  Charla  Siurt,  in   Michaelmas  term^   1801,  for 

^/.  IQ^  and  a  testatum fi.  fa.  was  sued  out  into  De^^ 

Towhiie,  on  the  «8th  of  November,   1801,  returnable 

onSsturday  next  after  eight  days  of  St.  Hilary,  1802. 

There  were  sufficient  goods  of  Charles  Sturt,  at  his  house 

at  Brownsea,  in  the  defendant's  bailiwick,  at  the  time  of 

tie  wiry  of  the  officer  under  the  ^. /a,  in  the  month  of 

Jomwjy,  1802,  and  they  were  taken  possession  of,  and 

niovntory  made  thereof  by  him ;  but  the  sheriff  after" 

Vfl^jfoitted  possession,  and  made  a  return  of  nulla  bona, 

ucoflsequence  of  the  se^iiestrafion  hereinafter  mentioned. 

hibt  year  17f)0,  a  bill  had  been  filed  against  Charles 

A«rt  and  others,  in  the  court  of  Chancery,  by  Henry 

VilHam  Portman,  esq.   and  others;  and   after  answer 

^  put  in,  and  other  proceedings,  an  order  was  made  by 

Aat  court  on  the  17th  of  March,  1800,  for  the  payment 

oftOOO/.  by  the  said  Cluirles  Siurt  to  Humphrey  Ashley 

ft»^.   That  sum  being  unpaid,  an  order  nin,  for  a  com- 

Ki»on  of  sequestration  to  issue,  directed  to  certain  com- 

inismers,  to  be  therein  named,  to  sequester  the  said 

Ciar/n  SturVs  personal  estate,  &c.   was  made  on  the 

^th  of  May,  1800,  which  was  made  absolute  for  a  seques- 

Nation,  on  the  13th  of  June,  1800.  A  writ  of  sequestration 

Bnder  the  great  seal,  was  issued  on  the    17th  of  June, 

1800^  dated  on  that  day,  and  was  shortly  after  delivered 

*<>  the  sequestrators  therein  named.     The  writ  of  se- 

j  S«fitration  is  in  the  following  words  :  George  the  third, 

I  ^)  the  Grace  of  God,  of  Great  Britain,  France,  and  Ire- 

^d,  King,  Defender  of  the  Faith,  &c.  to  John  Mills, 

^ililaiD  Dean,  Joha  Kobinson,  and  William  Castleman, 

^-   [Here  the   commission  recited  the  orders  as  above]. 

"Saow  ye  therefore,  that  we,  in  confidence  of  your  pru- 

I  W  and  fidelity,  have  given,  and   by  these  presents 

^ligive  to  you,  any  three  or  two  of  you,  full  power  and 

^^^\miy  to  eater  upon  all  the  messuages,  lauds,  cTud  te« 

2^ 
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1804.  Benifnt»;  aticl  yeal  estates  whatsoever,  of  the  said  Ckarks 
j^^^  Sturty  and  to  take,  €oUe€t,  rtcehej  and  sequester  into-your 
vciBffus  hands,  not  only,  the  rente  and  profits  of  tlie  said  mes- 
suages, laads,  tenements,  and  reai  estates ;  but  also  aU 
goods,  chattels,  and  personal  estates  whatsoever :  and  tbere- 
fore  we  command  you,  any  three  or  two  of  you,  that  you 
do,  at  proper  and  convenient  days  and  hours,  go  to», 
and  enter  upon,  all  the  messuages,  lands,  and  tenements, 
and  real  estates  of  the  said  Charles  Start,  and  that  you  do 
collect^  tak.e,and  get  into  your  hands,  not  only  the  rents 
and  profits  o^  the  said  real  estate  ;  but  also  all  his  goods, 
chattels,  and  personal  estates,  and  detam  and  keep  the 
same  under  sequestration  in  your  hands,  till  the  said 
Charles  Start  shall  have  fully  paid  the  said  suxa  of  fiOOO/. 
to  the  said  Humphrey  Ashky  Sturt,  and  cleared  his  con- 
tempt, and  our  said  court  make  order  to  the  contrary. 
Witness,  ourself  at  Westminster,  the  I7th  day  of  June,  in 
the  foitietbyear.  of  our  reign." 

Ardem  SE.WStL. 

Oil  the  18th  of  November,  1800,  another  order  of  ihe 
said  court  was  made,  which  directed  certain  annuitants 
therein  named  (Ishabed  Wright,  Francis  Bereisford,  and 
Francis  Evans)  to  pay  3\  certain  sum  therein  mentioned, 
to  //.  ji.  Start,  and  directed  that  they  should  have  the 
benefit  of  the  sequestration.  On  the  l-7th  of  January^ 
i803,  by  an  order  of  Ihe  court  of  Chancery,  of  this  date, 
stating  an  application  to  the  Lord  Chancellor,  by  coun- 
sel, for  Isliabed  Wright y  Francis  Bereisford,  and  Francis 
Evans;  it  was  alledged  that  Humphrey  Start,  deceased^ 
by  hLs  will,  devises  his  estate  to  his  son  C/iarli^  Sturt,  for 
life,  subject  to  certain  charges  therein  :  and  after  testa- 
tor's death  a  suit  was  instituted  for  the  purposes  of  carry- 
ing into  execution  the  trusts  of  the  will,  and  by  an  order 
made  tlie  17th  of  March,  1800,  ii  was  ordered,  that 
Charles  Sturt  should  pay  to  H.  A.  Start  200()/.  in  part  of 
u  larger  sum  reported  due  to  him ;  but  the  said  Charles 
Slurt  not  having  complied  with  the  said  order,  the  said 
H.  A.  Sturty  on.  the  ath  of  May,  1804,  obtained  an  ordei;^ 
that  a  commission  of  seque^tiiation  should  iS;iue,.  to  se- 
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qnesler  the  personal  estate  of  the  said  Charks  Sturt,  uttA       it04. 

the  rnits  of  bis  real  estate^  unless  cause  shewn  within 

oght  days ;  and^  no  cause  being  shewn,  absolute^  and  a 

cofflmisuon  of  sequestration  issued  on  the  lOth  of  JunCj 

IdOO,  directed  to  Mr.  Wm.  Dean^  Wm.  Castleman^  John 

Milk,  and  John  Robinson,  who  entered  upon  the  estate 

of  the  said  Charles  Sturt,  for  his  life,  and  sequestered  hia 

persooal  estate;  and  the  said  sequestrators  received  IQOO/. 

part  of  the  rents  of  the  personal  estate.    The  said  Charks 

Shtrf  bad,  in  the  year  179.S,  granted  to  the  said  Wright, 

TkrtiafQfd,  and  Evans,  an  annuity  of  2400/.  charged  upon 

Itis  estates  before  mentioned.    The  annuitants  bad  been 

letioto  possession  of  the  estates,  and  were  ousted  of  that 

posBsica  by  the  sequestrators,  under  the  authority  of 

<Qesaid  order^  and  under  the  ituthority  of  another  order, 

hied  the  8th  of  July,    1800,  whereby  the  tenants  were 

erdered  to  attorn  to  the  sequestrators ;  the  said  annuity 

king  greatly   in  arroar,  and   the  annuitants  conceiving 

^t  the  possession  of  the  sequestrators  would  not  prevent 

^ir  making  a  distress  on  the  personal  estate  for  their 

u^rears,  they  accordingly  made  two  distresses  at  Brown^ 

««aad  Critckill,  and  Mr.  Dtam,  one  of  the  sequestrators, 

^ed  acknowledgment  of  possession  on  the  back  of  the 

notices  and  inventories  of  distress,  whereby  he  acknow* 

Mged  that  he  held  possession  of  the  goods  distrained, 

for  the  purposes  of  a  distress.     A  considerable  part  of  the 

ctTects  distrained  being  heir  looms,  they  were  replevied 

l>y  the  trustees  under  the  testator's  will.  That  in  Michael'^ 

wiiUrm,  1800,  the  parties  to  the  said  suit  and  the  se- 

^toestration,    conceiving  that  the    annuitants    had   not 

power  to  have  made  a  distress,  applied  by  motion  to  the 

t'Ourt,  and   the  annuitants  finding  that  they  would  not 

receive  the  benefit  of  their  distress,  except  on  the  terms  of 

faying  the  money  remaining  due  to  H.  A.  Sturt,  and  the 

}OQQger  children  of  the  testator,  by  an  order  made  the  IStb 

^^  May,  1800,  it  was  ordered,  that  the  annuitants  should, 

Within  a  week,  pay  to  //.  J.  Sturt  2464/.  U.  lOrf.  and 

^terbto  an  agreement  to  pay  the  further  sum  of  5700/. 

^0  ascertained  to  be  due  to  him ;  and  to  pay  to  the 
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1804*  younger  children  of  the  testator  the  Mvetal  sums  of  mo* 
ney  reported  due  to  them^  out  of  the  rents  and  profit  of 
.  the  sequestered  estates^  as  the  same  should  come  to  their 
hands  :  and  it  was  further  ordered,  that  the  annuitants 
sliould  give  jadgment  in  the  replevin  cause,  and  pay  the 
costs c^ the  distresses;  hut  such  of  the  goods  as  were 
not  heir  looms^  were  to  he  accounted  for  by  the  seques-> 
trotors.  And  it  was  ordered,  that  the  annuitants  should 
pay  the  costs  of  the  uquestrattoUf  and  that  the  sequestra^ 
ton  should  deliver  the  possession  of  the  premises  se- 
questered to  the  aonuitantSy  and  pay  over  unto  them  the 
halance  in  their  bands,  after  paying  the  costs  of  the  se- 
questration^  and  all  just  allowances :  and  that  the  an* 
Auitants  should  stand  as  creditors  of  the  said  CkarUt  Siurt, 
for  what  they  should  so  pay,  except  the  costs  of  the  dis- 
tress and  replevy,  and  of  the  applications  to  the  court 
sub^quent  to  tbe  distress;  and  it  was  referred  to  the 
master  to  settle  the  accounts,  and  to  tax  the  costs.  That 
the  annuitants^  in  consequence  of  the  said  order,  paid  the 
said  £464/.  U,  iOd.  to  Humphrey  AMey  Siurt ;  and  also 
pfiid  to  the  younger  children  of  the  said  testator  all 
tbe  monies  due  to  tbem,  and  were  let  in  possession  of  the 
real  estates ;  but  before  the  sequestrators  settled  any  ac« 
count,  or  ihe  costs  were  taxed,  some  executions  at  com- 
mon law  were  issued  against  the  goods  of  Cfiarles  Siuri, 
particularly  one  to  a  large  amount,  at  the  instance  of  Mr. 
Edward  May,  in  Hilary  term,  1802  ;  and  the  sheriff  of 
Dorsetshire,  under  the  execution,  seized  the  gbods  both 
^t  Critckill  and  Brownsea,  and  insists  on  keeping  posses- 
sion, although  the  said  fVm.  Dean,  as  one  of  tbe  se- 
questrators, has  claimed  the  said  goods ;  that  there  then 
remained  the  sum  of  4000/.  and  upwards,  due  to  the  an- 
nuitants, and  therefore  it  was  prayed,  that  an  attach- 
ment might  be  issued  against  the  sheriff  of  the  county  of 
Dorset,  for  his  contempt,  in  having  seized  and  kept  pos- 
sesiiou  of  certain  goods,  (formerly  belonging  to  the  de- 
fendant Charles  Sturt,)  the  said  goods  having  been  under 
sequestration,  under  the  oi*der  of  this  court,  and  that  the 
sequestrators  mr^hi  be  directed  to  proceed  to  a  sale  of  the 
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said  goods^  not  havhig  been  heir  looms  so  under  sequcsr  I8O4. 
tntioo,  and  pay  the  produce  thereof  to  Wright  and  p7^ 
Sem  porsoant  to  the  order  of  the  13th  of  November,  venu» 
J^.  Whereupon^  and  npon  hearing  counsel  for  the 
sereni  parties^  and  for  the  said  Edward  May  and  the 
wAtheriff  of  Dornt,  and  the  several  orders  before*  men^ 
tion  beiog  read,  his  lordship  did  order,  that  the  seques- 
trators should  proceed  to  a  sale  of  the  goods  in  question> 
not  being  heir  looms  then  under  sequestration,  and  paj 
the  produce  thereof  to  the  annuitants,  as  directed 
bv  tbe  order  of  the  iSth  of  November,  1800,  in  or 
towards  satisfaction  of  the  sum  of  44641.  Is.  lOd.  due  to 
liicfli.  And  in  case  there  should  be  any  surplus  of  the 
nyjsej  arising  by  the  said  sale,  after  satisfying  the  de* 
canes  of  tbe  annuitants,  it  was  ordered  that  the  same 
(ihti  amount  thereof  to  be  ascertained  by  affidavit)  should 
bt^  paid  into  the  bank  to  be  placed  to  the  credit  of  the 
caase  subject  to  the  further  order. 

There  was  no  evidence  given  at  the  trial  of  any  of  the 
fccts  stated  in  the  above  order,  or  of  the  sequestrators  having 
taken  possession  of  any  of  the  goods ;  on  the  contrary,  it  was 
admitted  that  the  sequestration  had  not  been  laid  on,  and 
that  in  the  month  of  January,  1 803,  before  the  return  of  tht^ 
writ  (which  was  delivered  to  the  defendant  on  the  17th  of 
Wcember,  1801,)  when  Mr.Starling,  agent  for  the  plain" 
tif,  went  with  a  sheriff's  officer,  who  had  a  warrant,  to 
Charles  Stuffs  house,  at  Brownsea,  Mr.  Start  was  in 
possession  of  the  house  and  goods.  Upon  their  cornmu-* 
oicating  to  him  the  business  they  came  upon,  he  told 
iliem  that  his  goods  were  under  sequestration,  but  the  offi- 
cer, by  direction  of  Starling,  took  the  goods,  and  with  his 
a^tance  made  the  inventory ;  after  which  Starling  went 
avay,  leaving  the  officer  in  possession.  The  sheriff  ae 
the  return  of  tlie  writ  returned  nulla  bona. 

The  question  for  the  opinion  of  the  court  is.  Whether ' 
^\it  plaintiff  is  entitled  to  recover?  If  he  is,  the  verdict  to 
>^tand ;  if  not,  a  nonsuit  to  be  entered. 

Oaseleb,  ybr  the  plaintiff.     "  Although  the  sheriff 
tnight  have  applied  to  the  court  of  Chancery  for  relief 

a 
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1804.       vbeti  the  ^0  fa.  was  delivered  to  him^  he  is  not  entitled  it 

P^xNK       ^  court  of  law  to  make  this  return.     The  writ  of  sequ©- 

*^*«       tration  after  a  decree,  of  which  it  is  said  that  the  first  m* 

stance  of  its  issuing  was  m  the  time  of  James  I.  is  merelj 

H  personal  process,  and  abates  b}'  the  death  of  the  party  j 

and  it  does  not  actually  bind  the  goods*. 

[Le  Blanc,  J.  "  That  is  only  when  it  is  mesne  proj 
cess ;  but  when  it  is  to  enforce  a  decree,  it  is  an  ciei 
cution/'} 

"  On  common  law  process  of  execution  the  sheriff  mar 
sell  the  goods,  but  under  a  process  from  the  court  of 
Chancery  the  commissioner  cannot  sell.  For  a  seques* 
tration  is  no  title  to  u  purchaser  t.  And,  if  it  were  to 
bind  the  goods  where  there  is  no  time  fixed  for  the  retom 
of  the  writ,  the  consequence  would  be,  tliat  procpss  oot 
of  chancery  would  defeat  all  purchases  and  sales  of  pro- 
perty. 

[Lord  Ellenbokough,  C.  J.  "  In  case  of  a  seques- 
tration improperly  obtained,  or  not  used  with  due  dili- 
gence, the  party  might  apply  to  the  court  out  of  which  ii 
issued,  for  relief."] 

"  In  this  case  at  any  rate  the  sequestration  cannot  affect 
the  property,  for  it  has  not  been  executed;  and  the  coart 
will  hardly  give  a  greater  effect  to  a  sequestration^  which 
is  kept  back  for  the  purpose  of  protecting  goods  fraudu- 
lently, than  it  would  to  a  like  fraud  by  means  of 
that  which  has  been  properly  termed  a  pocket  Ji*  fo- 
In  case  of.  judgments  at  law,  in  order  to  bind  the  pro- 
perty, they  must  be  registered,  and  purchasers  may 
have  notice  of  them  by  searching  the  rolls;  and  the  sta- 
tute of  frauds  provides,  that  they  shall  only  bind  from  ilie 
delivery  to  the  sheriff,  and  not  from  the  teste ;  and  even 
that  delivery  must  be  bona  fide  for  the  purpose  of  exe- 
cuting it.     So  that  if  one  plaintiff"  deliver  a  writ  to  the 

•SJtkynSy  594;  2  P.  Jniliafns,62i ;   1  Twy,  IS2,  contra, 
when  after  a  decree* 
-t  3  ycsry^  jun.  23. 
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Bheriff,  and  io  hot  take  out  a  warrant  for  the  execution  of       ^^^- 
it,  be  wSl  not  have  prionty  over  a  second  plaintiff,  who       Pi^xMk 
dtfirers his  writ  to  the  sheriff  after  him,  but  takes  out  a      D^^'JJf 
narrant,  and  requires  it  to  be  executed  •.     Whether  this 
sequestration  ought  to  have  priority,  is  a  question  of  fact 
oroflaw.    If  a  question  of  law,  then  the  facts  are  suffi- 
dently  stated ;  but  if  merely  of  fact,  whether  the  return  was 
feudalent  and  by  collusion,  the  court  will  permit  us  again 
to  go  before  the  jury  to  decide  upon  the  question  of  fraud ; 
forrhese  facts,  as  to  the  orders  not  being  acted  upon,  were 
not  laid  before  the  jury,  bat  the  Judge  thought  at  the  trial 
ibal  thcj  ought  to  be  laid  before  the  court.     But  it  is 
clear  tiai  there  was  fraud,  and  that  the  sequestration  was 
tterdj  used  for  the  puipose  of  protectini^  the  goods.     If 
it  is  not  fraudulent,  yet  there  is  such  laches  on  the  part 
of  the   sequestrators,  that  the  sheriff  was  not  bound 
^  take  notice  of  the  sequestration,  and   ought  to  have 
kried  under  the  ^.  fa.,  and  this  return  therefore  was 
false,  and  the  plaintiff  is  entitled  to  recover." 

Lord  Ellenbohough,  C.  J.  "  There  was  pregnant 
tndence  to  go  to  the  jury  on  the  question  of  fraud  ia 
iome  of  the  parties ;  but  the  question  is  now.  Whether 
tfae  sheriff  was  at  liberty  to  consider  the  sequestration  as  a 
DuUiqr.'' 

Grose,  J.  ''Fraud  is  most  apparent;  for  this  is  a 
^le  writ  of  sequestration,  two  years  old,  on  which  no- 
thing is  done,  and  the  sheriff  ceases  to  levy  without 
taking  any  security ;  but  if  you  have  gone  once  down  to 
t^al,  and  there  has  been  an  abortive  conclusion  of  the 
case,  by  not  leaving  the  question  of  fraud  to  the  jury,  we 
cannot  now  piece  it  out  by  referring  that  question  to  theitt 
after  a  case  for  the  opinion  of  the  court  is  settled." 
LawrencBj  J.    ''The  sheriff  made  no  application  to 


•  1  Wilson^  44,  and  SmflZ/comJ  v.  Buckingham  and  Crow,[J  Li 
^^j/m.  252. 
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1B04.       the  coart  in  this  case  *  to  obtain  time  before  he  letumed 
'^  the  writ,  and  to  get  relief  either  from  this  court  or  the 

Pains  '  ^ 

versui       court  of  Chancery." 

Omw.  Dampi  er,  contra. ''  Had  the  question  of  fraud  gone  be- 

fore a  jury,  it  would  have  appeared  that  there  was  no  fraud 
in  the  sheriff.  He  was,  at  the  time  of  receiving  this  fi, 
fa,,  beset  with  difficulties.  On  the  one  side  the  plaintiff 
was  sueing  him  at  law,  and  on  the  other  the  parties  were 
applying  to  the  court  of  Chancery.  The  orders  in  chan- 
cery subsequent  to  the  fi.  fa,  were  inserted  in  the  case 
to  shew  that  the  sequestration  was  acted  upon  by 
the  court  of  Chancery,  and  that  it  was  considered  thertj 

I  as  a   subsisting   Ikn  upon  the  goods  after  the  fL  fa. 

issued.  If  the  sequestration  conveys  no  property,  tbea 
Sturt'n  possession  is  no  badge  of  fraud,  for  it  is  still  con- 
sistent witb  the  lien  of  the  sequestrators.  There  are  many 
cases  in  which  the  sheriff  cannot  seize  the  goods  oji  ac- 
count of  a  litie,  which  is  at  the  time  only  inchoate.  'RxtiMj 
if  a  levy  is  made,  and  the  goods  are  not  removed,  a  com- 
mission of  bankruptcy  will  supersede  the  execution*. 
Here  the  sheriff  had  notice  of  the  sequestration  ;  and  It 
-is  said  to  be  the  fruit  of  a  long  suit,  and  that  it  ought  to 
be  favoured  f.  The  sheriff  thought  he  should  be  liable  to 
an  attachment  for  a  contempt  of  the  court  of  Chancery, 
for  selling  the  goods  on  which  there  Was  a  previous  lien 

■  by  the  sequestration,  which  has  relation  to  the  issuing  of 

.it;  and  although  the  goods,  were  apparently  in  the  pos- 
.aessipn  of  Sturt,  yet  they  were  liable  to  be  divested  by  a 
title  completed  subsequently,  but  having  relation  to  a  prior 
^datej  namely,  that  of  the  sequestration.  In  cases  of  ex- 
ecutions at  common  law,  tlie  xetarh  is  on  a  day  certain ; 
and  the  sheriff  knows,  that  if  it  is  not  executed  before 


♦  In  another  case,  under  the  liks  circumstances,  it  was  stated 
that  he  did,  but  not  in  this  case, 
f  Cooper  v.  Chitty,  I  Burr,  20. 
J  I  P.  WUlwmt,  307 f  308. 
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Ant  tine  k  caanot  be  tn(<xrced,  and  he  may  disregard  it ; 
batbere  die  reuini  of  the  seqaeatration  is  left  to  the  dis-  . 
credoB  of  the  ChauceUor,  who  may  call  for  it  at  any 
tuBe  OB  Ae  application  of  the  parties,  and  die  sheriff  is  left 
iatheoost  embarrassing  uncertainty ;  and  therefore  thia 
coQit  will  not  compel  him  to  make  a  levy  upon  the  writ. 

[IkWBLznn,  J,  ''  If  he  had  come  to  the  court  and 
ftatedhis  difficulty,  the  court  would  have  assisted  him  ; 
l«t  if  he  viil  take  upon  himself  to  act,  he  must  do  it  at 
kis  peril."] 

^Aieqaestration  gives  a  lien  upon  the  goods,  and  is  not 
ffi^Ijposonal;  and  there  is  nothing  in  the  argument 
that /f  conveys  no  title,  for  even  a^.yi.  conveys  no  title,: 
is  ifgfi,  fk.  issue  against  the  goods  of  A*^  and  the 
sfHTiff  seize  the  goods  of  JB.  and  sell  them,  trover  will 
lie, 

[Urd  Ellen^obough.  "  The  sequestration  virtually 
conrers  a  title  if  the  Chancellor  will  grant  an  injunction 
ipiost  all  persons  who  sne  in  trover  for  the  goods, 
b  there  any  case  which  questions  the  authority  of  Vernon^ 
'^K  where  it  is  said,  that  it  binds  the  property,  net  only 
J^^ni  the  time  when  it  is  laid  on,  but  from  the  time  when 
it  issues  ?— To  this  it  was  answered  that  there  was  none."] 

"At  to  the  sequestration  being  no  record,  the  same  ob. 
J^ioQ  lies  to  an  inchoate  commission  of  bankruptcy, 
^chyet  when  afterwards  completed  is  allowed  to  su-» 
P^^  an  executbn.  The  case  in  Wilson  was  decided 
•pon  the  jury  having  found  the  fact  of  fraud.'* 

Gaselee,  in  reply,  said,  that  he  was  not  much 
P^^ed  by  the  effect  of  the  order  of  the  17th  of  January, 
^^3}  which  had  b<^en  urged  on  the  other  side  to  shew  that 
^  se(|uestration  was  acted  upon,  for  ii  was  not  only  subr 
•^ocnt  to  the^.yb.,  but  it  could  not  be  supposed  that  the 
'^ancellor  would  have  committed  the  sheriff  for  a  con- 
^^pt  in  not  regarding  a  sequestration  upon  goods  which 
?^f«  left  in  the  actual  possession  of  Siurt.  That  as  to 
^'^ffoticeto  the  sheriff,  ic  was  a  mere  nullity,  for  it  did 
^J' proceed  from  the  sequestrators,  or  any  party  to  an  ad- 
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tfi04.  Tcrsc  suit,  but  from  Mr.  Sturi  him$^If ;  and  it  had,  ill 
Paimb  f*^ct,  no  effect  upon  the  sheriff,  for  the  case-states,  that 
iTrIw.  ^^  *'^'^  proeeeded  actually  to  eeize  the  goods.  That  the 
statute  of  frauds  must  be  taken  to  apply  to  this  writ  of  se* 
questration,  as  in  the  nature  of  an  execution  on  a  decree  in 
Chancery,  as  well  as  all  others,  and  then  it  could  only  bind 
from  the  delivery  to  be  executed  ♦•  That-  the  case  of  a 
commission  of  bankrupt,  binding  the  goods  by  relation, 
though  at  first  it  be  only  an  inchoate  title,  is  very  diffe- 
rent from  a  sequestration,  for  it  derives  its  effect  from  a 
positive  statute,  which  vests  all  the  bankrupt's  property  in 
the  commissioners  and  their  assignees  immediately  fron^ 
the  bankruptcy. 

Lord  Ellbkborough,  C.  J.  observed,  that  enquiry 
should  have  been  made,  whether  the  court  of  Chancery 
would  have  considered  the  seizing  of  the  goods  under  the 
fi^fn,  as  a  contempt,  fbr  in  tliat  case  it  would  be  clearly 
a  justification  of  the  sheriff.  And,  in  order  to  enquire 
into  this  point,  the  Court  deferred  giving  judgment 
*  from  Michadmaz  term,  when  the  case  was  argued,  until 
Hilary  term,  when  the  opinion  of  the  court  was  delivered 
to  the  ibllowing  effect. by 

liord  Ellen  BOROUGiij  C.  J.  after  stating  the  case, 
"  There  was  no  evidence  giv^n  i^t  the  trial  that  any  thing 
was  done  upon  this  seque^tratipn.  Even  up  to  the  montli 
of  January,  1S03,  which  was  long  aftjer  ihe^.  yb.  was 
returnable,  Mr.  Start  was  in  possession  of  the  house  and 
goods  at  Brownsea.  Nothing,  therefore,  as  to  what  has  been 
since  done  under  the  sequestration,  can  hp  adverted  to  in 
the  case  for  any  purposes  immediately  connected  with  the 
question ;  since  it  does  not  appear  on  the  facts  laid  before  the 
jury.  An4  the  que^ion  is.  Whether  the  existence  of  a 
writ  of  sequestnilion,  which  had  been  issued  previous  to 
the^. /«.,  baton   which  writ  of  sequestration  nothing 

•  Lord  Kllenbouougii  observed,  that  if  that  analogy  were 
pursued,  there  \^as  an  actual  delivery  to  the  commissioners  tQ 
l}e  executed. 
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ha^Mn done,  be  anexouse  to  the  sherifF  for  not  ex-       W». 

ecu&B;  the  writ  offi.fa,  upon  the  goods  in  the  acty^l 

jw»essioo  of  Start,  against  whom  the  writ  was  issued. 

Tie  competence  of  this^  as  an  excuse^  depends  upon  the 

saiare  of  a  sequestration ;  and  this  is  a  point  involved  in 

some  degree  of  doubt.     [His  lordship  here  referred  curso- 

riJrto  the  cases  which  had  been  cited  on  the  nature  of  a 

/«nmission  of  sequestration.]     We  shall  for  the  present, 

Jiuwever^  assume^  that  the  operation  of  that  commission, 

is  accordiqg  to  I  Fernon,  58,  Burdctt  v.  Rockey,  binding 

fxom  tbe  time  of  the  awarding  the  commission,  and  not  from 

its  bdiig  laid  on  by  the  commissioners,  although  that  is  the 

odIj  case  in  which  it  is  so  considered,  and  then  it  stands  as 

ia  case  of  an  execution  at  copimon  law :  and,  in  so  consi* 

'ling  it,  we  allow   it    the  furthest  efficacy   that  can 

e  given  to  it.    But  though  it  binds  the  property,   as . 

tween  the  parties,  impiediately,  it  does  not  actually 

veit  the  property  in  the  goods  out  of  the  original  pos- 

r,  so  as  to  prevent  a  subsequent  writ  in  all  cases 

ha-ving  any  effect  upon  them.*  This,  in  the  case 

f  an  execution  at  common  law,  is  settled  in  the  case 

of  Snuallcomb  v,  Cross  and  Bucking/uim^.  Lord  Holt,  ac*  ' 

cording  to  the  report  of  that  case,  in  Comyns,  36,  says, 

•*  that  if  there  were  ivfo  wrjts  of  Ji\  fa.,  the  one  bearing 

"te$(c  on  spch  a  d^y,  and  the  other  on  the  next  day,  and 

''thela^t  vji^  was  first execuU^d,  such  execution  should 

''  not  be  avoided;  and  the  party  hac}  no  remedy  but  against 

''  the  ^herjif,  for  the  sheriff  ought  to  make  execution  at  his 

^^  peril ;  and  the  sheriff  sh^U  he  excused^  if  there  was  no 

"  default  in  him,  as  if  he  who  took  out  the  first  writ  con- 

^'ceals  it  in  his  h^nd ;  the  sheriff  may  right}y  make  execu- 

"  tioD  on  another  writ,  which  bears  the  last  ^este,  but  came 

'*  first  to  bis  hands.     And  it  hath  been  held,  that  if  a  re- 

"  cognizance  be  extended  the  executor  ought  to  satisfy 

*'  thatbefore  a  judgtfient  which  is  not  prosecuted.  There- 

'*  fore  in  the  present  case  Lord  Holt  says,  as  he  who  first 


•  *  1  Lord  Raym.  ?52, 
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^»*'       ^"^  bright  the  Jl.  fa.  did  floi  desire  tb«t  it  dwrid  ke  m 
**  eutedj  the  sheriff  might  rightly  execute  the  bstji./<< 
''  All  the  reports  of  this  case  agree,  thai  the  writ  first dl 
lirered  ought  to  be  first  executed ;  but  that  akb 
the  sheriff  does  otherwise,  yet  the  parties  can  only  bail 
their  remedy  against  htm.    And  the  t^aaon  giiren  in  Lorl 
Raymonds  report  of  it  is,  that  sales  aaade  by  the  sheril 
ought  not  to  be  defeated ;  but  he  says,  in  that  case,  thi 
no  action  lay  against  the  sheriff,  because  he  whodelivel 
ed  his  first  writ  would  not  take  out  a  warraol  from  (ll 
sheriff  to  lery  the  goods,  so  that  it  seems  he  had  adesi^ 
only  to  keep  the  execution  in  his  pocket  to  protect  th 
defendant^  goods  by  fraud.    There  are  several  other  <Mt 
to  the  same  effect  in  Finer*s  Abridgment,  vol.  x,  titif 
^'  Execution"  (A — ^a.),  and  in  Camberbetck^  45fi.    h  2 
Eqmiif  Case$  abridged,  381,  Lord  Hardmeke  «ay»,  "tt»t 
**  before  the  statute  the  debtor's  goods  were  bound  in  ibe 
^  sheriffs  hands  from  the  teste  of  the  writ  of  execHtion; 
'^  to  avoid  this  the  statute  was  made,  that  the  goods  shall 
"  only  be  bound  from  the  delivery  of  the  writ  to  the  shc- 
*'  riff;  but  neither  before  nor  since  the  statute  is  thepn^ 
''  per/y  in  the  goods  altered  until  the  execution  execqted. 
*'  The  meaning  of  these  words,  '  that  the  goods  shall 
"  be  bound  from  tlie  delivery  of  the  writ  to  the  sherifF/is, 
"  that  after  the  writ  is  so  delivered,  if  the  defendrnt 
*'  makes  any  assignment  of  his  goods,  unless  in  market 
"  overt,  the  sherift'  shall  take  them  in  execution."    This, 
indeed,  would  be  contrary  to  what  is  said  in  Comber- 
back,    462,    but    that    is    a    short  report    in    which 
the  actual  point  and  name  of  the  case  are  both  mis- 
taken.  Lord  Kenyan,  indeed,  in  Rorke  v.  Dayrell^,  says, 
"  by  the  common  law  abridged,  as  it  is  by  the  statute  of 
"  frauds,  the  property  of  the  debtor's  goods,  is  bound  by 
*'  the  delivery  of  the  writ  to  the  sheriff,  there  then  remains 
♦'  no  property  in  the  debtor  on  which  the  prerogative  of 
"  the  crown  can  attach ;"  but  he  cites  in  support  of  hisopi- 
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inwA^iity^viiComberbach,  Lechmerev.  Thorow^       ^<^ 
good,  \t3t  which  is  tJic  more  unworthy  of  considera- 
tin,  nee  Lord  Mttk^tht,  m  Cowper  v.  Ckitty,  says^  that 
kffiHstlmve  m»takeii  what  was  eaid  by  Lord  Jfbft; 
sum),  indeed,  what  feft  from  Lord  Kenyon  does  not  ap- 
ply to  the  question  tnmiediately  before  ut,  for  the  writ  of 
/.  /*,  was  in  that  case  actually  executed.    And  the 
pMot,  «s  to  how  far  the  goods  were  bound  by  the  ieli'^ 
ufj&l  tim  wrk,  does  not  appear  to  bave  been  material 
tbefe.    Assaming,  therefore^  that  the  opinions  of  Lord 
fl«&  sad  Ldid  Hardmickt,  before  stated,  and  the  case  of 
SmiSemb  v,  Buckingkamf  lay  down  the  rule  correctly^ 
^yMsliM  may  be  red  need  to  these  points :  Whether  the 
cnonimmen  appointed  in  the  sequestration  could  have 
<Bf  leaedy  over  against  the  sheriff  for  selling  the  goods 
sfter  the  seqiiestratiofli  issued  ?  and  whetlier  the  court  of 
Cbanoery  Kmiid  proceed  agaioat  the  sheriC  for  a  coiu 
^pt,  or  otherwise,  in  doing  so?    Now,  as  to  the  first 
«f  these  questioos,  what  ooniplaiot  could  the  sequeatria^ 
^  Uve  against  the  sheriff,  seeing  that  he  gave  iiim  no 
Mce  of  the  sequestration^   and   that  he  might  have 
^fofced  It  by  due  diligence  himsdf.    For  ttie  mere  states 
neot  by  Sturt,  that  the  goods  were  under  sequestration, 
caoQOtbe  taken  to  enure  as  a  good  notice  against  an  adr 
^ene  ereditor.  As  to  tbeiigfat  in>  which  a  court  of  Chancery 
voald  view  tiiis,  it  wciuid  probably  be  «  contempt  of  the 
<^it  by  ifae  coBsoMSBioner  who  neglected  to  enforce  ii  in 
due  sad  reasonable  time.    And  probably  the  sheriff,  upoa 
» statement  of  the  facts,  ought  there  also  obtain  sonae 
^lief.   A  foil  iodeoanity  he  might  hare  had  by  applying 
^  this  court  when  the  ji.  fa*  was  delivered  to  him,  and 
before  the  return  of  it.     In  order  to  found  a  coutempt  of 
^  court  of  Chancery,  however,  it  does  not  appear  that 
iioticeof  the  proceedings  is  necessary,  for  it  was  decided 
'^Mr.  Htrberi's  *  case^  that  the  marrying  a  ward  of  the 
^Qrt  of  Chancery  is  a  contempt  of  the  court,  although 
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1804.     ^  the  party  bad  no  notice  of  hi$. being  so  at  the  time;  bni 
Pj^j^g       that  is  not  in  a  case  circumstanced  like  the  present^  in 
wm       which  a  sheriff  is  called  upon  to  act  under  the  authority 
of  a  writ^  and  is  called  upon  to  execute  it  without  bavir.g 
had  notice  of  the  previous  writ  to  the  commissioDers. 
And  although  the  sequestration  is  not  returnable  on  a 
day  certain  as  a  writ  at  common  law,  yet  it  requires  the 
Commissioners^ '  at  proper  and  convenient  days  and  hours^ 
'  to  go  and  enter  upon  the  messuages.  Sec.  and  to  collect 
'  and  get  into  their  hands,  not  only  the  rents  and  profits 
-  '  of  the  real  estate,  but  also  all  his  goods  and  chattels, 
^  and  detain  and  kc^  the  same  under  sequestration  in  their 
*  hands  till  he  sball^have  cleared  his  contempt/    So  tliat 
the  sequestrators  do  not  appear  to  have  acted  with  du€ 
diligence  according  to  the  terms  of  the  writ.    The  case 
o{ Hutchinson  v.  Johmtont^,  may  be  supposed  to  be  con- 
trary to  the  principle  upon  which  we  are  now  proceeding, 
for  in  that  case  it  was  decided,  that  where  the  sheriff  re* 
ceives  two  writs  of  fi.  fa.  on  different  days,  and  no  sale  is 
^actually  made  of  the  defendant's  goods,  the  first  ezecu* 
tion  must  have  the  priority,,  even  though  the. seizure  was 
first  made  under  the  jsecond  execution.    But  in  the  pre- 
^nt  case  here  are  two  different  authorities  to  take  the 
goods  delivered  to  two  different  persons ;  and  that  is  very 
distinguishable  from  the  question,  which  of  two  writs 
idelivered  to  the  same  person  shall  have  priority.    Indeed 
the  question  is  ultimately  brought  to  this,  Whether  the 
'defendant  is  to  be  regarded  as  having  made  a  true  retura 
of  nulla  bona,  when  there  were  goods  liable  to  be  seized 
under  the  writ,  unless  the  sequestration  had  so  changed 
the  property  in  them  as  to  make  them  no  longer  the  goods 
of  Start.     That  the  property  is. not   so  changed  by  a 
writ  which  is  not  executed  at  the  time  appears  from  ^hp 
case  above  cited  of  SnutUcomb  v.  Buckingham  and  Cross; 
and  as  the  doctrine  in.  that  case,  and  the  others  which 
have  been  referred  to,  appears  not  to  be  contrary  to  any 
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easMat  law,  ud  we  are  miunly  of  opinion^  that  the  sb«i>  itt>«. 

liff  virald  not  have  been  subject  to  any  inconvenience  by  'vTnil 

cswBting  the  writ  of  ^,  fa. ;  we  think  that  the  return  of  .   wwi 

uUa  bona  was  not  a  true  return^  and  that  the  plaintiff  ^*^* 
is  entitled  to  recover. 

POST^A   TO  THE    PLAlNTIfT. 


GoosTiTLE  dan.  Paddy  and  Others  versus  B.  B, 
Madden  and  Others. 

J  RESIDUARY  devist  of  aU  the  testatof^s  lands,  goods,  and 
cktuhy  stock  in  trade,  **  so  that  the  devisee  shall  sell  his  stock 
a  trade,  and  househotdd  goods;  and  if  these  will  not  pay  ^*  she 
tkttUseU  next  the  house  in  fee,  in  Pcnza&cei  and  not  Prospid- 
Back ;  so  that  she  shall  pay  all  laivful  debts:"  HeU^  to  give  an 
^ate  in  fee. 

^direction  to  sell  is  merely  diseretionary^ 

I^HIS  wa»  an  action  of  ejectment,  brought  to  recover  Gooatitli 
the  possession  of  a  messuage  with  some  lands  at  ^^J^^^^ 
Pnnance,  in  the  county  of  Cornwall,  which  was  tried       ««rfi(j 
before  Mr.  Baron  Graham^  at  the  last  sammer  assises       ct.c4. 
for  the  county  of  Cornwall.    The  lessors  of  the  plaintiff 
claimed^  as  heirs  at  law  of  one  Joseph  Paseoe;  and  the 
defendants  derived  their  title  from  Joan,  his  wif^,  und^r  a 
it\ise  to  her  contained  in  the  will   of  tlie  said  Joseph 
Paseoe,  dated  the  gth  of  January,  1767,  which  is  in  words 
4s  foNows : 

"  All  the  rest  that  I  have  in  the  world,  both  bouses, 
lands,  goods,  and  chattels,  stock  in  trade^  and  all  other 
things  that  belong,  or  may  belong  to  me,  I  give  to  my 
present  wife  Joan  Fascoe,  ^y  executrix  :  so  that  she  shall 
sell  my  stock  in  trade,  and  household  goods  ;  and  if  these 
will  not  pay  the  debts,  she  shall  sell  next  the  house  offer, 
io  Penzance,  aud  npt  Prospidnack ;  so  that  my  executrix 
^ball  pay  in  good  time  all  lawful  debts  that  shall  appear.'' 

The  learned  Judge,  at  the  trial,  thought  that  there  wat 
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t*^'  n6  dotibt  ¥tkBi,  by  thi^  Attin^e  df  the  tenUhiei  th6  fcftf) 
GooDTlT^B  fstate  iny^f  in  fh^  fands  iil  ^ii^tiM,  pasae4  to  the  wife 
^^^'  ^^^^  pf  the  testator,  independeDtlyof  the  question  which  might 
be  nused  in  tqrniy  a$  to  witellier  she  is  to  be  considered 
f&  K  purchaser  by  the  payment  of  the  debts  of  the  testator 
put  of  her  own  fpnd$ ;  and  there  w«^  ^  verdict  for  tlie  it- 
fendanU. 

\n  Mickaflmas  term  Imai,  j£KYf.L,  for  tkf  plaint'^Sf 
inoved  for  a  new  tfial^  on  the  gronnd  that  Joan  Pascot 
took  only  an  estate,  for  life.  In  support  of  this  position^ 
he  cited  thp  cases  of  Denn  dem.  Moore  v.  Mellox*^  5jp«*- 
ring  y.  Biicknerfy  Doe  dem.  Smafl  v.  AlUnX* 

The  case  coming  on  to  be  argued  in  tliis  tenvi.  Gibbs 
And  Borrows  for  the  defendants^  argued,  that  tb^  derive 
pf  the  landff  to  the  yf\k,  being  for  the  purpose  of  selliQg 
Ihem,  as  well  as  ihe  household  goods  and  chattels^  and 
lioek  ifi  trades  she  must  of  necessity  hav^  an  estate  in 
fee  therein^  or  she*  could  not  sell  them.  Tiiat  with  this 
view  of  the  case,  it  w^s  not  even  necessary  lo  argue  whe- 
ther she  ^ok  ^  beneficial  interest  to  herself  or  not.  I^^- 
ficf-es  ex  dem.  Mudgt  y.  Biight*.  Lord  Man$fitli  there 
lays,  *'  where  any  thing  is  directed  to  be  done,  for  whicb, 
strictly  speaking,  an  estate  for  life  Vfoul^  he  insufficient 
io  answer,  the  court  will  imply  a  fee. — ^That  in  the  begin- 
ning of  the  will  there  was  a  clause  shewing  that  be  in- 
tended to  dispose  of  all  his  'property  by  the  will.  Thas, 
f  In  order  to  settle  my  affairs,  or  the  little  that  God  has 
|itessed  me  with,  so  as  to  prevent  any  difference  that  may 
arise  amongst  my  family  and  friends  ;*'  and  they  referred 
to  Dot  ex  dem.  Palmer  and  Others  v.  Rickaxdi  t»  *"^ 
Coodright  v.  Stockert. 

JEKYi.L  and  Dam  PIER,  contra,  cited  the  cfttes  before 
fefeired  to,  and  contended,  that  the  debts  were  to  bcfir*^ 
paid  put  qf  the  perspnalty ;  and  that  the  whole  of  tbe  de- 
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irist  i^as'ooly  lipori  a  ebotuigency^  and  in  case  Ae  fJerldu-       ^^^^ 
alij  should  ndt  be  sufficient  to  pay  the  debtd^  Goo  otitis 

io]^  EttEN BOROUGH,  C.  J,  "  In  tlie  case  of  Dmn  v.  ^*^^'*** 
MeUar,  the  estate  wad  given  a/Irr  payment  of  the  debts,  tenuM 
iod  then  they  were  not  charged  upon  it;  and  there  cbuld  .^  •t** 
beaolnirtlieQ  on  account  of  Uieih  throwri  iipon  the  devisee. 
TUs  ii^  as  a  gross  sum,  charged  iipoh  the  lands  :  and  h 
Ktm%  U^  ipe  clear,  that  this  is  an  estate  in  lee  to  the  wife 
of  the  e^ceeulrix.  iThe  words  are  plain  [here  his  lord* 
«bip  read  the  will]*  and  the  deVise  concludes,  "  so  that 
&e  shall  pay  all  my  lawful  debts  that  ^hall  appear/' 
tiere  is  a  charge  upon  the  executrix  to  pay  the  debts ; 
9od  die  charge,  and  the  estate  should  be  concurrent. 
Bat  it  is  said>  that  it  is  contingerit  only ;  ilhd  in  case  th^ 
personalty  should  tlirn  otit  not  to  be  sufficient;  butit  appclars 
to  me  Aat  this  is  only  directory  to  the  wife,  and  leayes 
ber  a  discretion.  In  the  dther  cases  where  thts  devise  hA0 
been  htid  td  ^ve  an  estate  for  life  only,  the  testator  has 
ordered  the  debts  to  he  paid,  before  he  devises  the  estate, 
and  in  those  cases  the  estate  does  not  commence  till  after 
fte  debts  are  paid.  On  the  authority  of  Doc  dem.  /fi7/ey  et 
al  V.  ti&mt$*,  1  think  this  gives  the  fee.  The  prihciple 
was  gone  into  very  fully  in  the  case  of  Doc  t.  MtUor, 
and  the  distinction  is  there  very  properly  laid  down  by 
Lord  Kenyan.*' 

Oeosb,  J.  observedi  that  the  charge  was  upon  the  wife 
^rsdnallyi  and  that  for  the  purpose  of  paying  the  debts 
so  charged  she  must  have  the  fee. 

Lawrence,  J.  '*  The  question  in  this  case  is.  What 
is  the  nature  of  the  charge  for  the  payment  of  the  debts? 
Whether  the  charge  is  upon  the  person  of  the  devisee,  or 
opoD  the  estate?  In  the  former  case  fi^e  will  have 
the  fee,  because  otherwise  it  might  happen  that  aA 
estate  for  life  could  not  be  sufficient  to  satisfy  thedebls^ 
aod  then  she  would  be  injured  by  the  devis^.  This  in  a  ' 
charge  upon  tb^  person,  for  it  is  devised  ''  so  (or  in  order) 
that  she  shall  pay  all  my  lawful  debts  that  pay  appear/' 

•  8  Term  Rep.  a. 
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1804.       Jhe  direction  to  sell  is  merely  a  recommendation  to 
her. 

Lb  Blanc,  J.  of  the  same  opinion.  ''  If  the  debu 
had  not  been  satisfied  upon  the  sale  of  the  house,  Pm- 
|7t(2iiacA  must  also  have  been  sold.  The  words,  ''so  that 
.  she  shall  pay  all  lawful  debts/'  may  be  transposed  before 
the  direction  to  sell  the  stock  in  trade,  &c.  and  then  it 
will  appear  more  clearly  a  charge  upon  the  person,  and 
that  the  direction  to  sell  is  merely  discretionary. 

P0ST£A  TO   THB   PLAINTIFF. 


Jones  versus  AshbubnHam. — Tuesday,  January  SI. 


ASSUMPSIT,  for  that  S.  F.  B.  ieceased,  being  indebted  totk 
plaintiflf  at  the  time  of  his  death,  N.  the  uifeoftht  ilefcndani, 
before  her  intermarriage,  in  consideration  thereof,  and  in  con- 
sideration that  the  plaintiff,  at  her  request,  toould  forbctr  fl"^ 
five  day  of  payment  of  the  said  debt,  undertook,  ^-c.:  Held^  '^» 
on  special  demtsrrcr,  for  not  stating  either  that  N.  or  any  otkr 
person  was  liable  to  be  sued. 

A  general  forbearance,  like  the  forbearance  of  an  individual^  ^^*' 
a  good  consideration,  wtless  there  is  somebody  to  be  forborne, 

«m"       T^  ASSUMPSIT  the plaintif  declared.  For  that  where- 

AaHBVANBAx.         as  one  Samuel  Forester  Bancroft,  since  deceased,  m 

his  life-time,  to  wit,  on  the  15th  of  December,  1799»  ^n^ 

at  the  time  of  his  death,  was  indebted  to  Evan  Jonts,  m 

a  certain  sum  of  money,  to  wit  58l.  7s.  2d.  of  lawfijl  mo- 

nejr^  and  for  divers  goods,  wares,   and   merchandizes,  by 

the  said  Evan,  before  that  time  sold  and  delivered  to  the 

said  Samuel  Forester  Bancroft,    and  at  his  request,  to 

wit,  at  Shrewsbury,   &c.  whereof  the   said  Nancy  *"^^ 

had  notice;  and  whereupon,  and  the  said  sum  of  money 

'being  and  remaining  wholly  unpaid,  afterwards  and  sm 

the  death    of   the  said   Samuel  Forester  Bancroft,  a^^ 

whilst  she  the  said  Nancy  was  sole,  and  before  her  intet' 

marriage  with  the  said  Denny,  to  vrit,  on  the  27t»  ^ 

i 
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Hank,  1801,  at  Shrewsbury  aforesaid,  in  the  counter        imi. 
aforesaid,  in  consideration  of  the  premises^  and  also  in     •  joses 
coBssderation  that  the  said  Evan,  at  the  special  instance       *'*''»*'• 
aodrequestof  the  said   'Nancy,  would  forbear  and  give 
day  of  payment  of  the  said  sum  of  581.  7s.  €d.  as  hereinv 
after  in  this  count  mentioned,  she  the  said  Nancy,  hy^ 
certain  note,  or  memorandum,  in  writing,  then  and  therfe 
made  and  signed  by  her,  according  to  the  form  of  the 
statute  m  such  case  made  and  provided,  undertook,  and 
then  and  there  faithfully  promised  the  said  Mvan,  to  dis- 
cWge  the  said  debt  so  due  and  owing  to  him  the  said 
£ian  as  aforesaid,  in  a  reasonable  time  then  next  follow- 
iog;  and  to  send  him  20l.  in  part  of  payment  thereof  in 
/is(^ then  next  following;  and  although  the  same  July 
h  long  since  past,  during  which  the  said  Nancy  continued 
sole  and  unmarried ;  and  a  reasonable  time  for  the  dis- 
charge of  the  whole  of  the  said  debt  or  sum  of  581.  78. 2d. 
according  to  the  tenor  and  effect  of  the  said  promise  and 
undertaking  of  the  said  Nancy,  \s  also  long  since  elapsed^ 
and  although  the  said  Evan  hath  always  from  the  time  of 
making  the  said  promise  and  undertaking,  hitherto  for* 
bome  and  given  day  of  payment  of  the  said  debt  of 
^l.  7s.  2d.  to  wit,  at    Shrewsbtiry    aforesaid,   in   the 
county  aforessud,  whereof  the  said  Nancy,  while  she  was  so 
sole  and  unmarried,  and  the  said  Denny  and  Nancy  since 
*bcir  intermarriage  respectively,  therehad  due  notice,  yet 
the  said  Nancy  did  not,  nor  would  pay  the  said  581. 7«.  2d. 
&c.  and  so  assigned  abreach  in  non-payment  according  to 
Ibepromise.  There  were  other  counts  upon  forbearance  to 
^er,  stating  a  debt  due  from  S.  F.  Bancroft,  but  not.  al- 
k?ing  in  what  manner  the  said  Nancy  was  liable  to  pay. 
To  this  declaration  tlic  defendant  demurred  specially, 
stating  the  following  causes ;  for  that   ''  it  is  not  alleged 
<if  shewn  in  the  said  declaration,  from  whom  the  said  seve- 
i^ilsumsof  5;bl.  7s.  2d.,  in  the  said  declaration  mentioned, 
I  ^ef^due  and  owing  to  the  said  Evan,  at  the  said  respec- 
^'^e  times  when  the  said  Nancy  is  supposed  to  have  made 
^be  said  several  promises  and  undertakings  in  the  said  dedu- 
ction mentioned,  or  that  any  person  or  persons  were>  or  .  ^ 
^^  then  liable  to  pay  him  the  said  Evan  those  sums,*^  or 
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^Q^'       unjr  of  th^ih,  and  for  dial  it  is  not  dleged  or  shewn  id 

Jownft       ^^^  s^'^  d^claratioiii  to  whom  the  'said  Evan  hftth  for- 

periu$       borne  attd  given  days  df  payment  of  tb<^  said  several  sums 

^*^"'*'"*^' of  6»1*  fs.  ad,  in  the^d  declaration  mentioned;  and 

iilso  for  that  the  said  declaration  doth  i^ot  disclose  or  set 

forth  any  good^  legal,  and  suiBoient  consideration  for  the 

jaid  supposed  promises  ahd  undertakings  of  Ih^  said 

Nancjf,  in  the  said  declaration  mentioned  ;  and  for  that  it 

tbes  not  appisar  in  or  by  tlie  said  declaration,  that  the 

Mid  Evtin  hath  jany  good  or  sufficient  cause  of  action 

"Whatever  against  the  said  Denny  arid  Nancy^ 

MABftvAtT)  in  support  of  the  demurrer.  "  Thfere  are 
many  authorities  to  shew  that  a  promise  in  consideration 
of  forbearance,  is  good  in  assumpsit ;  but  it  is  not  shewn 
in  tins  declaration,  that  the  person  to  whom  the  forbear- 
ance nas  given  was  actually  liable  to  anj  suit;  and  die 
Aain  question  b«re  is.  Whether,  trithoat  shewing  that 
any  person  is  liable  to  pay  th^  debt  forbotne,  this  action 
will  lie  t  Most  of  the  authorities  on  this  subject  are  col- 
lected in  Comyns*  Digest  *.  A  promise  in  consideration 
of  forbearance^  when  the  party  is  not  chargeable,  as  bjr 
«ji  heir  or  executor  who  has  no  assets,  is  not  goodf,  an4 
there  is  no  distinction  between  the  cases  there  cited  and 
the  present ;  for  here  also  there  is  no  liability  sbewa  OA 
the  part  of  Nancy  ^shburnliam.  So  in  Smith,  v.  Johns  X' 
Assumpsit  for  a  legacy  bequeathed  to  the  plaint^hj  A. 
His  wife  and  executci  jc  had  goods,  and  mari-ied  the  drfaid- 
ant,  who  in  consideration  that  the  plaintiff  trould  forbear 
to  sue>  promised  to  pay  it.  He  pleaded  that  bis  wife 
.died  before  the  promise  was  made ;  and  on  demurrer  it 
was  hold  a  good  plea^  for  the  Wife  being  dead  he  was  not 
chargeable  with  the  legacy  ;  and  though  it  was  alleged 
that  he  had  goods  in  his  hands,  yet  it  was  not  ^hewn  in 
the  declaration  how  he  had  them ;  and  if  he  bad  tliem 
not  as  executor  or  administrator,  be  was  not  liable.  Ln 
Mill  V.  Baylie,  RolPs  dbfidgmaU,  Viner,  Y.l.SW,  the 
.ii    .      ■  ■    ■  ■  ■  ■     '"^ 

*  Action  apon  the  case.upon  assumpsitt  .^«  ^r,^'f*  l^) 

t  S  Mod.  7.02, 9  i  1  Rol.  2%^  c.  ^. 


bbind  of  the  defendant  was  indebted  to  the  plaintiff,,       \u^ 

and  died  possessed,  of  goods  whi^'h  came  to  her  bands      )oftjL% 

hgitimmdo,  apd  tb^  defendant,  in  consideration  that       ^'•»'« 

lie  plaintiff  would  forbear  the  debt  for  a  certain  time,  ***' 

promised  to  pi^y  it.  It  is  there  said^  that  a  forbearance  to 

m  all  tkc  world  is  a  good  consideration,  for  it  is  a  prejudice 

t»  tk  plaiatif,  j^nd  a  benefit  to  a  stranger.      But  that  is 

deaily  as  assumpsit  in  consideration  of  assets :    and 

tkooght  be  cites  Hume  v.  HvUon  *,  where  it  was  not 

ilk^ed  that  any   goods  came't9  ^^  bands  of  the  de* 

Mant  which  were  the   goods    of    the   debtor;    yet 

^^  liji  afker    yerdict,   when  the  party  might  have 

pwiredoc/s  though  they  were  pot  stated.    But  another 

*!l*rtff  who  cites  the  same  case  f  states^  that  it  was  held 

0  hsiB  been   no  consideration^  because  the  defendant 

visBotlitble  to  any  sujit,  so  that  the  plaintiff  had  no 

f^odicc  by  such  forbearance.  In  Quick  v.  Copleston  J, 
'ppears^ss  if  fQrbe9.rance  generally  in  an  action  against 
fc  vidovof  an  intestate^  without  shewing  her  executrix, 
IRC  a  goo«|  consideration;  but  in  one  report  it  appears 
v;  that  the  case  was  adjourned ;  and  the  discourse  was 
tilh  the  intestate's  widow,  as  she  was  on  her  journey  to 
w«i»»,  and /or/irar  of%eing  arrested  she  made  thepro^ 
•* ••  and  a  case  was  there  cited,  in  which  a  promise  made 
mv^hftar  of  a  dead  body  being  arrested,  although  the 
^■'(jrffi'a*  not  liable,  was  held  to  be  good, 

[Lord  Ellenborougb,  C.  J.  ''  That  must  clearly  b^ 
Iwd  consideration.  It  is  a  promise  obtained  by  a  threat 
k do  that  which  is  contra  bonos  mores;  obtained  by  work- 
's ijpon  the  feelings  of  the  relations."] 
: ''  Uying  aside  these  authorities^  which  stand  upoa 
floods  not  tenable,  there  can  be  no  doubt  that  upoo 
l^rul  principles  it  is  necessary  to  shew  a  liability  in 
*^e  person  or  other.  Far  it  is  clear  if  a  forbearance 
*f^^  ^.  is  stated,  it  must  be  shewn  that  he  is  liable  to  be 

*%fer,S04. 

t  Hardresy  73.     He  cites  it  by  the  name  of  Hummers  v.  Hun* 
^1  but  in  RaifmoHd,  32»  it  appears  to  be  adjudged  for  the 
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1804.  gtied  ;♦  and  by  a  parity  of  reasoning,  if  the  consideraip 
joNJi  tlon  of  this  promise  is.  aforbearance  to'sueany  person  whati 
xerm$  socvcr  in  the  world,  some  one  must  be  shewn  to  be  liable, 
whom  It  might  be  the  defendants  interest  to  relieve  from  a 
suit.  This  declaration  is  therefor^  bad  upon  special  de- 
murrer ;  for  it  does  not  shew  either  who  was  liable  to  be 
sued,  or  that  any  person  whatsoever  had  assets  to  make 
him  liable,  or  that  the pfaiw^/^himself  was  jn  a  situation  to 
have  granted  forbearance  16  any  person  whatsoever." 

Jeuvis,  contrcL.  "  The  question  has  been  truly  stated 
on  the  other  side; but  here  it  is  not  necessary  to  shew  any 
liability  to  be  sued  aft  the  part  of  the  defendant's  wife,  or 
any  one  else>  bet^ause  the  promise  is  in  consideration  of 
forbearance  generally,  and  in  that  case  it  is  immaterial 
whether  the  party  making  the  promise,  or  any  one  else, 
is  proved  expressly  to  be  liable  or  not.  The  rule,  a^  to 
what  is  sufficient  to  be  a  good  consideration  for  a  promise, 
is  laid  down  by  Yates,  J,,  in  Pillans  v,  F'an  Mieropf  *  Any 
d^tpage  to  another,  or  suspension,  or  forbearance  of  his 
right,  is  o  foundation  for  an  undertaking,  and  will  make 
it  bindings  though  no  actual  benefit  accrue  t^  ihe  party 
ndertaking,*  Here  the  plaintiff  had  a  right  in  him  to 
sue  some  one  for  the  recovery  of  his  debt  actually  due 
from  Bancroft ;  and  though  it  might  not  appear  who  was 
liable  at  the  time,  yet,  subsequently,  some  person  might 
have  become  liable  in  consideration  of  having  assets. 
The  giving  up  the  right  of  action  against  such  person  is 
the  relinquishing  of  a  right  within  the  rule  laid  down  by 
Mr; Justice  y^atcs.  In  the  cases  of  Tjoyd  v.  £<?c,  J  and  Tooley 
v.  Jyindliam,\\  there  was  no  right  in  tlie  plaintiff  to  sue  any 
one.  Here  there  is  a  right  to  sue  some  one,  and  at  least  a  pos« 
sibility  of  a  loss,  which  is  sufficient  to  found  an  assumpsit 
lipon,  though  there  be  no  actual  benefit  to  the  other  partj'. 
The  cases  cited  on  the  other  side.  Quick  v.  Coppkstou, 
and  Ihime  v.  Hinton,  are  decisive ;  that  when  the  for- 


•  CrooLc  Ellz.  206,  Tooky  v.  Windham.     He  cited  also Xo^c/  v, 
LcCy  1  Strange,  94;  Rann  v.  JInghes;  7  Term  Rep.  750,  «. 
t  S  Burr,  1672.  %  1  Strange,  94. 

)|  Cro,  FAiz.  206.    These  cases  were  cited  on' the  other  side 


h  the  Thrtj/^FouTth  Year  rf  George  III.  1 93 ; 

kfarauce  is  getieral^  not  to  iue  any  person  in  the  worlds  ^^^^- 
It  Uoot  necessary  to  shew  that  any  one  is  liable  ^t  the  Jumes 
limeof  the  promise  made."  ^     •""*** 

Lord  bLLeN  borough>  C.  J.     ''  It  seems  to  me,  that  to  i 

decide  la  favour  of  this  demurrer  will  not  be  to  break  in 

Bpooany  rule  of  law,  neither  will  it  go  to  affect  the  rule 

vbich  was  laid  down  by  Mr,  Justice  Yata,  in  Pillans  v. 

Fofl  Mdrop.    The  general  rule  in  law  is,  that  in  order 

to  make  a  promise  not  a  nudum  pactum,  tiiere  must  be  a 

coDsideration  of  benefit  to  one  party,  or  of  loss  to  an- 

^.  When  it  is  said  that  we  are  breaking  in  upon  this 

^qW, let  us,  examine  it,  and  see   whether  there  is  any 

thiooinit  which  applies  to  this  case.  Except  for  the  cases 

cited  in  argument,  namely  Hume  v.  Hinton,  and  Quick 

V.  Coppltston ;  and  there  is  hardly  any  case  in  the  law  to 

i^hichsome  cases  might  not  be  found  in  opposition;  there 

tt  no  exception  to  the  general  rule,  that  in  assumpsit  on 

^forbearance  there  must  be  some  one  liable.    Those  cases, 

fterefore,  are  not  aiithorilies  to  bind  us;  arid  applying  the 

''lit  laid  down   by  Mr.  Justice   Yaies,  the  first  ground 

foacoDsideratipu  is,  '  any  damage  to  another.'     How  is 

Ai§  a  damage  to  another  i*     It  does  not  appear  from  this 

^laration  that  Bancroft  had  left  any  person  in  reruns 

•^^w'a,  who  would  be  liable  to  be  sued.  There  is  no  debtor 

^iio  could  be  the  object  of  a  writ*    Next,  as  a  foundation 

wan  assumpsit  theie  must  be  ^  suspension  or  forbearance 

^^^hu'    AtgA/  is  a  correlative  teru^,  and  must  mean  a 

^  capable  of  being  enforced  against  some  one.     Here 

i^true  there  is  a  corpus  debiti;  but  there  is  no  fund  oyt 

^^liich  it  is  to  be  paid,  no  person  against  whom  pay- 

)^nt  can  be  enforced.    And   there  is  no  suspension  of 

fight,  unless  there  is  an  existing  right  capable  of  being 

^^cuted  with  effect  at  the  time  of  the  promise,  which 

"fre  is  not  here.     It  does  not  therefore  appear  that  any 

^^^g  laid  down  by  Mr.  Justice  Yates  in  that  case  squares 

'*tb  the  present.     Let  us  look  then'  to  the  cases.     First 

%^  848,  Rosyer  v.  Langdall,  rather  than  to  the 

^  vbich  is  cited  frona  a  subsequent  part  of  the  same 

^er,  ao  exeMHof^  brought  aa  ucUoQ  af  assumpsit^   . 
'•liu.  n'  ]Q.  CO 
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'<  Against  langdallt  a  feme  administratriit^  and  declared, 

''  that  the  defendant f  in  eonsideration  that  he  would  for- 

wr«tt»       f c  ij^aj  jjyjj  u^iji  gjjg  ijg^d  taken  out  letters  of  administra- 

"  tion,  promised  to  pay  money  due  to  nun  by  the  mtes- 

''  tate«    After  rerdict' and  judgment  for  the  plaintiff  error 

''was  brought  to  reverse  the  judgment;  and  exception 

''  was  taken  that  the  plaintiff  had  set  forth  no  considera* 

*^  tion  for  the  assumpsit  in  his  declaration^  for  all  that  iraa 

^  alleged  was,  that  the  plaintiff  should  forbear  suit  till 

'^  the  defendant  had  taken  out  letters  of  adtainistratton^ 

^  which  is  no  consideration  at  all>  for  the  defendant  was 

*^,  not^liabie  to  be  sued  as  administratrix  until  she  bad  taken 

^  out  letters  of  administration.    There  was  also  a  second 

^  objection  :  Roll,  C.J.  held  the  first  a  good  exception, 

^'  for  the  defendant  was  not  chargeable  before  letters  of 

*'  administration  taken  forth,  if  she  does  not  intermeddle 

*'  with  the  goods  of  the  intestate,  and  it  doth  not  appear 

^'  here  that  slie  did ;  neither  is  the  defendant ^  compellable 

*^  to  take  forth  letters  of  administration,  for  they  may  be 

*'  granted  to  the^next  of  kin,  according  as  the  statute  or* 

''  dains%     Jehnan,  NiehoUi9,  and  Jsk,  Justices,  to  the 

•'  same  inlent.    Thereupon  the  rule  was — reveneiur  first ; 

^'  but  upon  dome  objections  on  the  other  side  to  the  writ 

*'  of  krror  «lnd  return,  it  was  ac[iourned."    This  is  to'  be 

met  by  the  case  of  Hume  v.  Hinton,  in  the  same  book, 

W4.    There  the  plaintiff  declared,  that  whereas  "  the  son 

**  of  the  defendant  did  in  his  lile-time  owe  to  the  plaintiff 

^*  81.,  and  died  intestate  ^  the  plaintiff  demanded  the  8K 

*'  of  the  defendant,  the  mother  of  the  intestate,  whereupon 

**  she  promised,  that  if  the  |?2atfi^t^  would  stay  till  Michael* 

^'  mai  next,  then  she  would  pay  it.    On  non-assumpsit 

f*  pleaded,  and  a  Ver4t9t  for  the  plaintiff,  the  defendant 

'*  moved  in  arrest  of  judgment  that  there  was  no  consi- 

**  deration,  and  cited  Morgan^  case,  6  Car,  to  shew  that 

*'  an  assumpsit  to  pay  a  remedilei$  debt,  if  the  plaintiff 

'^  will  ^ay  for  it,  is  liot  good ;  and  that  there  appeared  no 

**  person  liable  to  pay  the  debt  either  plainly  or  by  intend^ 

*  **  ment ;  and  it  did  not  appear  what  person  (he  son  was,  or 

'^  that  he  either  had  or  left  any  goods,  and  that  the  ground 

^*f  oiPtheaction  was  tbeptciyof  the  mother,  andthattbeordi- 

**  nary  is  not  chargeable  aaiess  goods  come- to  his  bands. 
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^*  Item  tras  another  obj[ectioD  as  to  (.he  avcrnent  of  the       i«M. 

"pedbmaoce   of  the  coosideratioi),    as  stated  in  the       j^^ 

*'beacb,  which  was  said  to  be  not  suflScieiitly  certain.  ^    ^'^^ 
w  ire  .      ^  .1.11        •  .  1         A$nmvnMm, 

'^Im  court,  apon  the  first  poiot»  held,  that  th^  considera* 

"  iioD  was  good ;  for  it  is  that  the  piaintiff  shall  forbe^  to 
''  me,  generally,  which  goes  to  all  the  world,  and  it  is  no.t 
''oflly  to  forbear  anch  a  particalar  person,  but  to  (brbeal: 
"  to  sae  for  the  money,  and  this  forbearance  may  be  a  pre* 
"  jodice  to  the  party,  and  a  loss  in  not  soing  till  that  time. 
"  -jRoff,  C.  J.  observed, '  that  if  the  breach  were  not  weH 
"  uagoed,  the  veriiet  would  not  help  it.  And  after  hear^^ 
•^wgthe  counaet  on  another  day  as  to  that  point,  judg«- 
"oKQt  wasgiTcn  for  tbep/otn^^,  becanse  both  the  con* 
"sderttioQ  and  the  averment  were  held  good.'     It  is  sai^ 
tbere  is  no  difference  between  that  case  and  the  present, 
knt  I  conceive  that  there  is  amaterial  difference  in  its  being 
>Aer  verdict ;  so  that  many  things  might  be  presum^ 
tbere  which  cannot,  in  this  case,  upon  a  special  demurrer. 
Nov  as  to  the  case  of  Quick  v.  Copplestone ;  in  that  case  the 
promise  was  naade  through  fear  of  being  arrested,  and  it  if 
to  Oated  in  the  declaration ;  and  Hyde,  C.  J.  held,  "  that 
"  a  forbearance  to  sue  one  who  fears  to  be  sued  is  a  goo^ 
"  consideration ;  and  he  cited  a  case  in  the  Commoa  PWsp 
"  when  he  sate  there,  where  a  woman  who  feared  that  the 
"dead  body  of  her  sou  would  be  arrested  for  debt,  pro* 
"mised,  in  consideration  of  forbearance,  to  pay ;  and  it 
"  was  adjudged  against  her,  though  she  was  neither  exe* 
*'cutornot4idmini$trator.    But  the  other  Jndges  doubted 
'   "  of.this."  And  I  think  it  would  be  bad  even  after  verdict, 
'   for  it  appears  wVioiis  upon  the  face  of  it.  Such  a  means  of 
extorting  a  promise  is  not  to  be  endured.     It  is  impossible 
'   lo look  upon  that  as  a  good  promise  which ismade  in  con» 
sideration,  that  a  person  will  forbear  to  do  a  violent  and- 
unlawful  act ;  that  he  will  forbear  to  do  a  violent  injury  to 
<he  feelings  of  all  the  relations  of  thedeceased.  In  the  pre- 
sent case,  the  consideration  stated  confers  no  benefit  on  the 
OQe  party,  and  causes  no  apparent  detriment  to  the  other; 
tbe  considemtion  b  therefore  defective,  and  the  declarar 
tion  ii  bad.*' 
Gao3E,  J.    .«'  It  must  be  admitted,  and  indeed  is  ad- 
«c  2 
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MO**  milted,  that  if  no  consideration  appears  upon  the  face  of 
Jones  this  declaration,  the  rff/fi»<ftin^  must  have  judgment.  TTie 
versus  difference  is  very  material  between  a  special  demhrrer 
and  a  motion  m  arrest  of  judgment;  for,  m  the  latter, 
every  thing  is  to.be  presumed  in  favour  of  the  plaintiff.  I 
adnait,  that  if  there  is  any  loss  to  the /ifciwli^,  that  alone  is 
a  sufficient  consideration  for  an  ansumpsit;  and  that  forbcRf- 
ance  to  sue  may  be  a  good  consideration  ;  but  it  is  a  per- 
version of  terms  to  say,  that  there  is  any  forbearance  to 
sue  unless  there  is  somebody  to  be  sued.  Here  there 
is  nobody  to  be  sued.  Upon  that  short  ground  I  think  that 
the  consideration  here  stated  is  insufficient.  1  will  not  go 
over  the  cases  which  his  lordship  has  examined,  but  I 
agree  with  him  as  to  the  answers  that  have  been  given 
jto  them." 

.  Lawrence,  J.  "  This  case  comes  before  us  on  o 
special  demurrer ;  and  there  is  a  material  difference  be- 
tween such  a  case,  which  points  out  particularly  the  in- 
formality of  the  declaration,  in  not  specifying  some  one 
liable  to  be  sued,  and  those  which  arise  only  upon  mo- 
tion in  arrest  of  judgment.  The  argument  in  support  of 
this  demurrer  is,  that  there  must  be  somebody  liable  to  be 
sued  by  the  plaintiff  in  order  to  lay  a  ground  for  the  for- 
jbearance,  which  is  stated  as  the  consideration  of  the  pro- 
mise. Now  there  would  be  no  such  person  to  be  sued,  if 
the  debtor  died  without  leaving  effects  to  answer  for  the 
•  debt ;  and,  in  this  case,  it  does  not  appear  that  he  left 
any.*  Suppose  he  had  been  illegitimatCy  and  there  was 
no  person  to  administer  to  him,  the  crown  would  have 
been  entitled  to  his  effects.  I  cannot  but  say  that  1  agree 
with  what  has  been  urged  by  the  defendant's  counsel, 
that  if  an  agreement  not  to  sue  ji,  is  not  a  foundation 
for  a  promise  unless  J.  is  liable,  so  a  promise  in  con- 
sideration of  forbearance  generally,  as  to  all  persons  in 
the  world,  is  not  good  unless  there  be  some  person 
in  the  world  who  is  liable  to  be  sued.  In  the  former 
case,  if  he  promise  not  to  sue  J.,  zndJ,  is  not  liable  to 
be  sued,  it  is  no  consideration  because  he  surceases 
nothing;  so  here,  he  surceases  nothing  if  there  be 
■  no  one  whom  he  can   sue.      The  rule  stated  by  Mr, 
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Justice  Yattt  has  been  pressed « a  great  deal ;  but  that  is 

bv  no  means  against  the  present  decision ;  for  all  that 

was  decided  by  that  case,  as  it  respects  this,  vras^  that  »t 

is  not  necessary  that  the  plaintiff  should  have  been  enti-  Asbbusmham. 

tied  to  sue  tbe  defendant  originally ;  but  that  it  would  be 

sufficient,  if  he  might  have  sued  another  person,  and,  in 

order  to  obtain  tbe  promise  of  the  defendant,  gave  up  his 

claim  against  that  person." 

Le  Blanc,  J.  of  the  same  opinion.  '^  In  all  tlie  cases 
which  decide  that  a  general  forbearance  of  suit  is  a  good 
consideration,  it  must  be  understood  with  the  limitation, 
that  it  is  not  a  good  consideration,  unless  it  appears,  or 
can  be  intended,  that  some  person  is  liable  to  be  sued. 
Here  it  is  pointed  out  by  the  demurrer,  that  no  person 
appears  to  have  been  liable  to  be  sued,  for  tbe  debt  which 
is  said  to  have  been  forborne.  Here,  therefore,  is  no 
suspension  of  a  right  by  the  plaintiff^;  and,  upon  the 
general  current  of  authorities,  notwithstanding  the  cases 
that  have  been  cited  to  the  contrary,  it  appears  that  this 
is  not  a  good  consideration  for  an  assumpsit" 

Judgment  for  the  rfEFENPANT. 


BuKTON  versus  Burchall. — Thursday,  Feb.  9. 


/fl  assumpsit  against  a  surviving  partner^  the  administrator^  hro^ 
thtr  and  luxt  of  kin  of  the  deteased  partner,  is  a  good  witness^ 
for  the  piaintiff",  to  prove  the  contract, 

THIS  was  an  action  for  c^oods  sold  and  delivered  to  tbe     Bv»tb» 

defendant  and  one  Harrison,  decease<J,  whom  the  Bobobau; 
defendant  had  survived.  The  defendant  was  a  physician, 
and  only  a  sleeping  partner,  and  the  contract  was  made  os- 
tensively  with  the  deceased  alone.  Upon  the  trial  at  the  last 
assizes  for.  York,  the  plaintiff's  counsel  called  the  brother, 
^ho  was  also  next  of  kin,  and  administrator  of  the  deceased, 
to  prove  the  contract;  when  Parke,  for  the  defendant, 
objected,  that  be  was  an  inlerested  witness;  fur  that,  as 
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he  wiM  «Aniiii»tralor,  he  would  by  his  tertimcmy  dia 
charge  the  eitete  o^"  the  deceased  from  a  part  of  * 
dcbt>  aiid  increase  his  own  share  of  his  effectg,  und^ 
the  statute  6f  distributions.  The  learned  Judge  ovei 
ruled  the  objection ;  and  there  was  a  verdict  for  tb 
phdniif. 

ParsBj  in  Michatlmm  term,  moved  for  a  new  trii 
a  rule  to  shew  cause  was  granted,  and  it  was  short 
argued  this  term. 

BVT  »Y  THB  Court.  ^  All  the  liability  to  be  ihro^ 
«poti  the  estate  of  the  deceased,  even  at  a  partner,  seei 
to  have  been  introduced  by  the  evidence  of  this  witoe 
By  this  be  makes  himself  liable,  as  administrator,  for  t 
half  of  die  debt,  which  he  would  not  have  been,  but ; 
hia  evidence  6n  thfc  trial ;  he  seems,  therefore,  to  ba 
iiad  a  directly  contrary  interest;  such  as  to  have  ratli 
made  him  refrain  fr6m  giving  evidence  at  all/' 

RVLS  FOR   A   NBW  TRIAL   PIBCHABGE 


AtaotA 


RbGUIiA  GsNERAtlS. 

peremptory  Poper. — Hew  Trta/k. 

T^HE  Court  were  put  to  great  difficulty  by  the  prcsi 
of  business,  at  tlie  end  of  this  term,  on  accouot 
the  nuibber  of  rules  for  new  trials,  which  had  stood  o\ 
from  the  last  term,  so  that,  for  the  two  or  three  last  da 
in  this  term,  they  would  hear  only  one  counsel  on  ea 
fide ;  many  cases  stood  over  for  Easter  term,  by  const 
of  the  parties,  that  they  might  be  more  fully  beard;  b 
in  order  to  avoid  the  lilce  difficulty  in  future^ 

It  was  ordbrbb,  that  the  rules  for  new  trials  wbl 
statid  over  from  one  term  to  another,  shall  be  ^entered 
the  peremptory  paper,  in  the  same  order,  and  shall  coi 
0n  upon  the  second  day  of  the  term^  and  so  each  sub^ 
^eat  day  in  regular  succession. 
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Jm.  26-— Jiffn.  ^S. 
EMitrgtirvUi  artmi  s&rved,  btcaue  b^tk  fmiiu art  hrfwt  tie 

Court. 

n[^HE  Court  upon  a  case  comiug  oo  upon  an  enlarged 

nit,  in  which  the  parties  were  not  ready^  said,  that      — — 

the  party  at  whose  instance  the  rule  was  enlarged  shoul4      BvlmI* 

serve  the  rule,  and  that  they  would  make  a  rule  to  that 

e&ct 

But  on  a  subsequent  day,  when  the  case  came  on  agam, 
thej  observed,  that  it  had  not  hitherto  been  the  practice 
to  sene  enlarged  rules,  because  both  parties  are  before 
the  Court ;  and  that  the  practice  on  the  C^wn  side  was 
siiniitf .    No  new  regulation  was  made. 


PfiTRtE  rerstcf  DAMtSL.— JFWiary,  Feb.  la 

A  TENANT  of  a  farm  entitled  to  the  way  ^gorng  crop  of  the  karvedt 
1801,  ^er  kit  term  expired^  and  paying  rent  up  to  the  JMy^d^^ 
preceding;  previous  to  that  day,  via.  in  June,  1800|  agrcct  to  let 
in  the  na»  tenantf  and  setts  the  standing  crops^  amd  takes  a  re* 
eeipt  for  the  value  thereof  and  also  for  20/.  ^*for  the  right  of 
erqpping  the  lands  from  June  ISth :"  Held^  that,  by  thitsaleqfthe 
right  ^  crapping f  the  tenancy  is  not  to  be  considered  as  changed^ 
and  tie  out-going  tenant  must  pay  the  rent  for  the  time  from 
Lady-day,  ISOO,  to  Lady-day,  1801.  The  out'^oing  tenant  had 
paid  fythes  and  poor's  rate  for  that  time. 

nrtilS  was  an  action  for  money  paid  to  the  defeniimt^a     Pit»» 
use,  which  was  tried  on  the  Noiifolk  circuit,  and  a  ver^     v!^^ 
diet  fonnd^  for  the  drfendamt,  upon  the  following  facts: 
The  defendant  was  tenant  of  a  fann  of  arable  land,  held 
under  Sir  Tkilip  Molyneux,  and  his  tenancy  expired  at 
Lady-day>  1801 .     Petrie,  the  phintiff,  had  taken  a  part 
of  the  farm,  which  was  arable  land,  and  was  let  into  pos* 
session  of  it  at  Ludy-day,  1800.     It  was  the  custom  that 
the  inK»>mtng  tenant  should  pay  rent  from  the  L&dy«day 
|»recedipg  his  entering  on  the  land,  and  when  he  went  out  ' 
should  ^ke  what  was  called  the  way-^oing  crop,  or  te- 
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1804.       nant's  round,  at  the  subsequent  harvestt    So  that  he  pai 
Pltrib      Tent  for  a  time  when  he  gathered  no  crop,  and  gathered  ( 

vernu       ^^^^  ^^  ^  subsequent  time  when  he  paid  no  rent.    Pftri 
wishing  to  he  let  into  possession  before  DameFs  tenufi 
pired^  which  would  then  be  in  1801^  cameto  anagre' 
meutin  June^  1800,  to  be  let  into  the  farm,  and  at  \il 
t       same  time  bought  the  standing  crop,  and  also  the  rigtit 
the  way-gomg  crop.     The  standing  crop  was  appraised  f 
£42l.  4s.  9d.  and  a  receipt  was  given  as  follows: — "  R< 
ceived  l6tli'  June^  of  Mr.   P.  in   full  of  all  demand 
£42l.  4s.  gd.  being  the  value  of  the  crops  of  oiitSy  bead 
&c.  and  also  20l.  as  a  premium  for  the  right  of  cropping  il 
lands  from  the  18th  of  June  till  1801.''— Pe^rw  entered 
the  lands,  Daniel  paid  the  tythes  and  the  poor's  rale  for  li 
year  1801 ;  but  the  rent  being  unpaid  for  that  year.  Sir  P*i/j 
Molyneux  distrained  for  the  same,  and  this  action  wi 
brought  to  recover  Sll.  being  the  rent  paid  to  him  for  t1 
arable  land  itomLady-day  1800  to  1801.    The  survey) 
who  appraised  the  crop  gave  in  evidence  at  the  trial,  tlii 
the  rent  was  deducted  from  the  valuation  of  the  crops,  but 
that  had  he  understood  that  Daniel  was  to  pay  rent  from 
1800  to  1801  he  should  not  not  have  deducted  it.    The 
Jury  upon  this  evidence  found  a  verdict  for  the  dejhid' 
ant,  under  the  direction  of  the  Judge. 

Sellon,  S^rjt.  for  the  plaintiff ,  moved  for  a  new  trial, 
which  wjxs  argued  this  term  by  Shllon,  Serji.  Jor  the 
plaintiff,  and  Wilson,  for  the  defendant. 

.  Lord  Ellen  BOROUGH,  C.  J.  *'  There  is  a  consider- 
able degree  of  perplexity  in  this  case;  but  confining  my- 
self, as  I  always  wish  to  do  when  there  is  a  written  docu^ 
ment,  to  the  receipt  that  passed  between  the  parties,  it 
appears  that  they  had  in  contemplation  a  sal^  of  two 
distinct  things,  pamely,  the  right  to  the  immediate  oc* 
,  cupation  with  the  standing  crops ;  and  also  the  right  of 
taking  the  way-going  crop,  and  sowing  the  laud  for  tbe 
raising  of  that  crop^  The  receipt  is  for  a  sum  '  being 
the  value  of  certain  crops  of  clover,  oats,  and  beans,  the 
whole  valued  at  24£l.  and  also  2()1.  for  ibe  right  of  crap- 
ping  the  lands  from  the  18th  of  June.'    That  right  is  to 
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altadiintheuBcaod  enjoyment  of  itin  1801.  This  there-r       ^^^* 
fore  is  a  specific  slile  of  these  two  distinct  things^  and      Pitbis 
ooAing  is  to  be  recouped  by  way  of  rent  or  otherwise.      ^^*^, 
I  am  odwilling  to  look  at  the  sense  which  the  appraiser 
had  oftfce  terms^  because  it  is  the  sense  of  the  parties  them^ 
selves, expressed  in  the  wri^en  receipt,  which  is  to  guide   ' 
us,  aod  they  may  afterwards  have  come  to  another  agree- 
ment." 

Grose^  J.  also  felt  some  difficulty,  but  concurred  in 
opmioQ. 

Iattience,  J.  ''  On  the  receipts  I  have  the  same 
cpiniwi  as  the  Lord  Chief  Justice.  The  defendant,  Da^ 
wef,  m  tenant  of  the  farm  from  1798  to  1801.  His 
tenancy  was  not  expired,  and  he  was  liable  to  pay  the 
rent  for  1800  and  1801  from  Lady-day  to  Lady-day,  and  if 
l)e  had  sown  the  crop  for  1 801  he  would  have  been  entitled 
to  lake  it.  After  having  sown  a  crop  for  1800,  in  the  month 
of  Jane,he  comes  to  an  agreement  with  the  in-  coming  ten  ant^ 
vbowasin  possession  6fthe5a;/zr(f  already;  and  the  tenancy 
Wing  begun  for  thatyear,he  sells  the  crop  as  he  would  sell 
itto  any  one  else ;  but  he  had  also  a  further  right  of  sowing 
and  cropping  the  land  for  the  next  year,  aiid  he  sells  that 
ilso;  yet  he  must  be  considered  as  still  continuing  tenant 
to  Sir  Philip  Molynrux.  It  is  said,  however,  that  in  that 
case  be  would  pay  rent  for  three  crops,  and  receive  only 
the  value  for  two,  but  I  think  that  is  not  so.  In  the 
course  of  1800  lie  calculates  what  would  be  the  expence 
<jf  cropping,  and  he  thinks  fit  to  take  201.  as  the  con- 
sideration for  the  right  to  the  whole.  If  he  had  given 
up  the  tenancy  to  Sir  P,  Molyneux  he  could  not  have  to 
pay  the  rent,  but  I  do  not  think  the  tenancy  was  to  be 
changed." 

Le  Blanc,  J.  ''  The  case  has  all  along  slruck  me 
liifferently.  The  whole  depends  upon  the  manner  ia  . 
*bich  we  are  to  consider  the  receipt  for  the  money  paid 
13  June»  ISOO.  It  is  clear  to  me  that  Daniel  has  paid  all 
tliathe  ought  to  pay .  He  paid  for  the  crop  of  1798>  and  also 
rent  from  Lady -day ;  in  1799  he  paid  rent  and  gathered  the 
crop;  in  1800he  received  money  for  the  crop  sold  to Pf/rte; 
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and  thus  he  pnys  for  two  years'  rent^  and  receives  value  for 
two  years'  crop.-r— I  consider  him  as  having  no  occupation 
of  the  farm  fpr  1800 ;  for  l^etyie  being  in  possession  of  the 
grass-land^  is  desirous  of  having  the  arable  also^  and  I 
consider  the  sum  paid  as  a  premium  for  letting  him  in  as 
tenant.  The  receipt  is  for  201.  as  a  premium  for  the  right 
of  cropping  the  hrable  land  from  June;  and  if  Pttrie  was 
)n  possession  of  the  sward,  and  Danitl  gave  up  the  crop 
of  the  arable^  he  gave  up  the  whole  occupation  of  th^ 
farm^  and  it  would  be  very  hard  to  make  the  defendant 
pay  3ll.  wh^  he  has  received  only  2i)\." 

Rule  absolute  fob  a  new  trial. 


The  King  versus  Boston. — Saturday,  Feb.  II. 


PEN^DING  an  action  at  larp  the  defendant  Jiles  a  bill  against 
the  plaintift'  for  ,a  discovery  of  monies  paid  to  him,  praying 
also  an  injunction,  xchich  being  obtainedy  is  afterwards  dissolved, 
upon  the  ansvcer  denying  those  payments.  The  plaintil?  in  e^uit^ 
then  prosecutes  an  indictment  against  the  plaintiff  at  law  for 
perjury  in  it's  answer :  Held,  that  the  prosecutor  is  a  good  tpiV- 
ness  to  prove  the  perjury,  for  he  cannot  make  use  of  the  convic- 
tion  to  his  awn  advantage  either  in  the  action  at  law  or  in  the  suit 
in  equity. 

'^"!rw7°  ^HlSwa^  an  indicimetit  for  perjury  committed  by  the 
•  drfendant  m  ^n  answer  to  a  bill  in  fhe  court  of  Ex- 
chequer>  filed  by  one  Briggs,  the  prosecutor  of  the  indict- 
inent-  Th^  defhidant  had  bropght  an  action  of  assump- 
sit ogaipst  Briggs  for  cattle  sold  to  him.  Briggs  paid  intp 
court  all  the  mpney  demanded,  except  IQOl.  juid  then 
filed  a  bill  in  thj?  court  of  Exchequer^  stating,  that  he  had 
paid  that  rnpney  to  Boston  at  two  several  times.  That 
Bw^on  called  at  his  house,  and  his  (Briggs's)  wife  counted 
out  and  paid  to  Boston  80  guineas  on  the  Qth  of  August, 
p9(>,  and  that  he,  Briggs,  afterwards  paid  hiui  20l.  on  the 
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loth  day  of  October  in  the  same  year.  To  this  bill  Boston  put        ^^^ 
in  an  answer,  denying  the  payment  of  the  money.  There 
iras  a  supplemental  bill  and  answer  still  denying  the  re- 
ceipt of  the  money,  except  lOl.  which  the  defendant  bad 
stated  before  to  have  been  received.     Upon  this  the  in« 
jaoction,  which  bad  been  previously  obtained,  was  dis- 
solved, and  the  action  of  Boston  t.  Briggs  stood  for  trial 
in  the  cause  paper  at  the  last  assizes  at  Cambridge,  imme- 
diately after  the  present  indictment  for  perjury.    The  per- 
JQTv  assigned   was  in  the  denial  of  the  payment  of  the 
money  in  the  second  answer  by  Boston.     Briggs,  the  pro- 
secutor, and  his  wife,  were  the  principal  witnesses  to  prove 
tbc  perjury,  the  other  witnesses  only  speaking  to  some 
cjnaunstances  slightly  corroborating  their  testimony.  The 
^(fnidant's  counsel  objected  to  Briggs,  the  prosecutor,  as 
20  iaadmissible  witness,  because,  as  the  action  was  still 
pending,  the  court  of  Excheqtur  would  grant  a  perpetual 
iojoDction  if  the  defendant  was  convicted  of  the  peijury^ 
and  he  had  therefore  a  direct  interest  in  procuring  the 
cooviction  of  the  defendtvnt.    The  Lord  Chief  BaroK> 
before  whom  the  case  was  tried,  over-ruled  the  objection, 
and  the  defendant  was  convicted. 

Sellon,  Seijt.  in  Michaelmas  term,  obtained  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  aside,  and 
a  Dew  trial  granted,  on  the  ground  of  the  inadmissibility 
of  the  prosecutor  as  a  witness^  and  also  of  the  balance  of 
evidence  being  in  favour  of  the  defendant;  to  which  rule 
cause  was  now  shewn. 

Wilson,  for  the  crown.  '*  The  witness  Briggs  was  a 
good  witness  upon  the  indictment.  The  rule  as  to  the 
admissibility  of  witnesses  has  been  laid  down  with  more 
accoracy,  and  considerably  more  narrowed  in  modern 
than  in  former  times.,  so  that  objections  generally  go 
rather  to  the  credit  than  the  competency  of  the  witness. 
In  the  King  v.  Whiting  ♦  a  woman  who  had  been  inducea 
to  sign  a  note  of  hand  by  the  fraud  of  the  defendant  was 

p  ■     .f     ■ 
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^^^'  rejected  as  a  witn^s^  because  her  conTicUon  would  ii- 
Tus  Kino  flitcnct  the  jury.  Tbi^  case  weighed  with  Lord  Harddclc 
Bwosf  *"^  ^'^^  Chief  Justice  Iac  in  the  cases  of  the  King  v. 
Ellis* y  and  the  King  v.  J^untz  f*  But  in  the  £iAgv. 
BrayX  these  authorities  were  somewhat  shaken^  and  the; 
were  afterwards  over-ruled  by  Lord  C.  J.  Let  in  the  case 
of  the  King  v.  Broughton  §•  Afterwards^  in  Abraham  v. 
Bunn  11,  this  matter  was  very  thoroughly  discussed  upon 
.  principle,  by  Lord  Mansfield  in  giving  the  judgmeDt  of 
'  the  court,  and  he  coincided  with  Lord  HarJflpicAre,  who  heldj 
in  a  former  case,  that  the  ^'  question  of  a  civil  action  beisg 
''  the  same  with  that  in  a  civil  cause  in  which  the  witness 
**  is  interested,  goes  generally  to  the  credit;  unless  the 
^'  judgment  in  the  prosecution  where  he  is  a  witness  can 
**  be  given  in  evidence  in  the  case  where  be  is  interested.' 
tn  BerU  v.  Baker  ^  it  was  laid  down,  that  the  party  to  be 
,  precluded  from  giving  evidence  must  have  either  a  cer« 
tain  interest  in  the  cause,  or  the  verdict  must  be  capable 
of  being  given  in  evidence  for  him.  In  Smith  (qui  tarn)  v. 
Prager**,  which  was  argued  for  the  purpose  of  trying  the 
question  over  again.  Lord  Kenyan  says,  speaking  of  tbe 
case  of  Bent  v.  Baker,  that  it  lays  down  a  certain  role  by 
which  he  had  always  endeavoured  to  guide  his  directions  to 
juries  in  cases  of  perjury.  Though  he  adds  with  great 
modesty,  that  he  did  not  perhaps  always  decide  rightly. 
It  is  therefare  clear  upon  these  authorities,  that  Brigs^ 
would  be  a  good  witness ;  for  by  convicting  Boston  of 
perjury  he  could  not  gain  any  advantage  in  the  action  at 
law,since  the  verdict  could  not  have  been  given  in  evidence 
on  the  trial  of  that  cause.  But  it  is  said,  that  although  be 
has  no  interest  at  law  to  render  him  incompetent,  yet  he 
niight  avail  himself  of  the  verdict  in  equity  and  some 
nisiprius  cases  have  been  cited  for  the  purpose  of  shewing 
this ;  but  some  of  these  are  before  the  case  of  B^»^  ^' 

•  2  Str.  1104.  t  2  Str.  1043, 

t  Rep.  temp.  Hard,  36o,  and  Alnrakam  v.  Bunn,  4  Birrf.  2^51. 
f  2  Str.  1229.        H  4  Burr.  2251.        f  3  Term  Rep.  sr* 
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Bahr,  and  all  before  the  case  of  Smith  (qui  tarn)  v.       1804. 

Prager.   These  cases  go  upon  the  ground^  that  the  Judge    th»  Km* 

at  msi  prius  ought  to  take  into  his  consideration  what 

vrould  be  the  consequences  of  tlie  verdict  at  law^  in  courts 

of  equitj ;  an  inquiry  which  the  Judges  at  nisi  prius  are 

DPidier  willing  nor  very  competent  to  enter  into;  they 

rather  endeavour  to  keep  the  provinces  of  the  two  courts 

as  distinct  as  possible.     But  upon  this  pointy  as  to  the 

effect  which  it  would  have  in  equity^  there  is  a  distinctioa 

ihere  the  indictment  is  against  a  party  to  a  suit  in  equity 

and  against  a  witness:  for  where   there  is  an  action  at 

law,  and  then  an  indictment  and  conviction  of  a  witness, 

the  coart  of  equity  will  afterwards  see  whether  there  was 

aoj  thing  to  entitle  the  plaintiff  in  equity  to  relief.    This 

dlstiDction  between  witness  and  party  in  equity  runs 

through  the  whole  of  the  cases.     In  the  case  of  the  King 

V.  Dalby  *  the  indictment  was  against  a  witness.     In  the 

•  Peake,  Nui  Prius  Cases,     13. 
This  was  an  indictment  against   the  defendant  for  perjury  ia 

t  trial  on  an  action  brought  by  4-  Gretnxoood  against  the  prose^ 
ntor  for 'usury,  in  which  action  the  defendani  was  the  only  wit- 
ness, and  a  verdict  was  obtained  against  the  prosecutor.  The 
&m  witness  called  was  Prititman^  the  prosecutor. 

Law,  for  the  defendant,  objected  to  him  as  an  incompetent 
vit&ess.  He  had  filed  a  bill  in  Chancery  against  the  defendant 
ukI  Greemwoodf  stating  the  perjury ,  and  that  the  verdict  was  ob- 
t^oed  CD  perjury,  and  praying  an  injunction.  He  cited  the  King 
V.  Mmton^  •,  sittings  after  Trin.  term,  1785.  "  This  was  an 
iodictmeDt  for  peijury  committed  in  an  answer  in  Chancery  to 
tn  injunction  bill  filed  by  the  prosecutor. 

BuLLsa,  J.  who  tried  the  cause,  thought  that  the  prose- 
cutor was  an  incompetent  witness,  because  by  convicting  the  de- 
fadant  of  perjury  the  witness  would  certainly  obtain  a  perpetual 

uijunctiott. 

f  Lord 

*  Tkii,L«rd  Ellin bobouou  now  laid,  wbi  cited  from  «  MS.  note  tt 
^<  friut,  taktm  by  himself,  tad  that  it  wm  before  the  case  of  Smith  (qui 
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^^^'  King  V.  Eden  *  the  defendant  in  the  original  action ^ 
against  whom  the  verdict  went,  was  held  an  incompetent 
witness,  because  he  had  not  paid  the  debt  and  costs.  The 
King  V.  Minitoni  cited  in  the  Xiwg  v.  Daiby,  was  before 
the  case  of  Bent  v.  Baker,  And  in  Bartlett  v.  Pickers^ 
gill  t  '*  the  defendant  bought  an  estate  for  the  plaintiff. 
**  There  was  no  writing,  nor  was  any  part  of  the  money 
''  paid  by  the  plaintiff.  The  defendant  articled  in  his  own 
''  name,  and  refused  to  convey,  and  by  his  answer  denied 
*'  any  trust.  Parol  evidence  was  rejected,  and  the  bill 
*'  wasdismissed.  Theefefewc?awf  was  afterwards  indicted  for 
*^  perjury,  tried  at  York,  and  convicted  upon  evidence  of 
*'  the  plaintiff ,  confirmed  by  circumstances,  and  the  de- 
^'  fendant's  declarations.  The  plaintiff  then  petitioned 
"  for  a  supplemental  bill  in  the  nature  of  a  bill  of  review, 
"  stating  this  conviction ;  but  the  petition  was  dismissed, 
*'  because  the  conviction  was  not  evidence,  *2d  Nov. 
1762  J."  That  case  shews  that  the  plaintiff  in  equity 
could  not  gain  any  thing  by  this  conviction.  The  mode 
pointed  out  is  by  obtaining  a  perpetual  injunction;  but  I 


Lord  Kenton.  "  This  witness  is  certainly  incompetent, 
as  he  is  clearly  interested  in,  and  may  derive  a  benefit  from  the 
event  of  this  cause;  for  should  this  defendant  be  convicted,  he 
being  the  only  witness  to  support  the  verdict,  the  court  of  Chau- 
eery,  upon  having  this  new  matter  stated  in  a  new  or  supplemen- 
tary bill,  would  order  the  money  to  be  refunded  •." 

•  Espitiasse^s  Cases  at  Nisi  Pn  w,  gj. 

t  Burr,  1225. 

X  Lord  Ellek BOROUGH,  C.  J.  here  read  Mr.  Justice  Aston s 
note  of  the  case  of  Bartlett  v.  PickersgUl^  which  exactly  agreed 
with  the  statement  by  Lord  Mansfidd^  in  Burrows.  The  verdict 
went  upon  **  circumstances  conlirming  the  testimony  and  proof 
by  other  witnesses." 

*  It  was  stated,  that  the  defendant  had  demurred  to  the  bill,  which  was 
dismissed  with  costs,  and  since  that  time  the  iaumuy  had  been  paid  by  the 

prosecutof. 
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am  iD/ormed  by  several  eminent  practitioners  in  the  court       X804. 
of  Chancery,  that  a  perpetual  injunction  is  never  granted    Yam  Kxm» 
but  upon  admissions  in   the  answer,  and  that  if  the  cfe-       ver»u$ 
ffttdant  denies  the  bill  the  plainti^  cannot  obtaui  a  per-  . 
pcUial  injunction/' 

[Lord  Ei-LENBOBouGH,  C.  J.  ^'  Your  informatioa 
goes  only  as  to  perpetual  injunctions,  not  to  all  injunc-* 
tions.  Have  you  been  able  to  find  any  cases  where  a 
conviction  of  perjury  has  been  tendered  hi  Chancer^'  as  a 
pound  for  an  injunction  ?"] 

"  I  have  not  been  able  to  find  any  cases  where  the 
co:m  of  Equity  proceeds  as  Lord  Kenyan  states  in  the 
Jf%  ?.  Dalby ;  and  though  his  authority  is  very  great/ 
/ cannot  help  thinking  he  must  have  been  somewhat  mis- 
^en.  The  safer  rule  in  all  these  cases  certainly  is  to  re- 
pel all  these  presumptions  arising  from  equitable  claims, 
which  may,  in  a  subsequent  event,  spring  out  of  the  case ; 
iJid  lo  leave  it  entirely  to  a  court  of  Equity  to  decide,  upon 
^review  of  all  the  facts,  whether  relief  ought  to  be  granted 
«r  not,  and  to  consider  what  credit  is  then  to  be  given  to 
a  party  having  convicted  another  of  perjury  in  his  owa 
an:*." 

Sellon,  Serjt.  contrcL,  ''  Certainly  it  must  be  ad- 
aiited  that  there  is  a  distinction  between  influence 
»tich  goes  only  to  the  credit  of  the  witness,  and  in- 
^(Tist  which  renders  him  incompetent;  and  it  must  also 
1* admitted  that  the  courts  have  of  late  inclined  rather  to 
let  the  objection  go  to  the  credit  than  to  the  competency, 
Hiis  as  a  general  principle,  deducible  from  the  cases  cited, 
•^anaot  be  denied.  But  upon  the  principle  mentioned  in 
fte  King  V.  Daily,  and  the  Kiiig  v.  Minitoni,  Briggi 
fflust  be  considered  as  an  incompetent  witness.  The  dis- 
tinction taken  on  the  other  side,  that  in  the  nisi  prius  cases 
Inferred  tp,  the  indictments  were  against  witnesses,  and 
fiot  against  parties  to  tlie  suits  in  equity,  makes  for  the 


*  He  th«n  went  upon  flie  other  ground,  as  to  the  prepon* 
•'Unce  of  the  evidence,  which  it  is  unnecessary  to  state  here. 
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18M.       present  defendant.    For  if  it  is  to  be  admitted^  that  a  per- 
The  Kxxfl    ^"  '"  ^'^^^  *^  situation  cannpt  be  a  witness  against  a  witness 

vertuM  a  fortiori,  he  cannot  against  one  who  is  also  a  party,  and 
'  against  whom  his  interest  tends  much  more  strongly  to  pro- 
duce a  bias  in  his  testimony.  In  the  cases  relied  on  by  the 
other  side  there  was  no  suit  pending  in  equity,  but  the  objec- 
tion was  only  that  the  conviction  might  probably  be  made 
use  of,  and  the  verdict  acted  upon  by  a  court  of  Equity ;  but 
the  rule  now  contended  for  is,  that,  whenever  asuit  in  equity 
is  pending,  the  complainant  in  that  suit  Cannot  be  a  witness 
on  any  indictment  for  perjury  in  the  answer  to  tnat  suit.  Prior 
to  the  cases  in  the  time  of  Lord  Hardwicke,  and  in  Bur- 
,  row's  Reports,  in  all  cases  of  perjury  and  forgery,  the 

party  injured  in  the  one  case,  and  the  party  whose  deed 
was  forged  in  the  other,  could  not  be  admitted  as  a  wit- 
ness. This  is  so  stated  by  Lord  Holt  in  the  King  v. 
Whiting  *.  There  are  indeed  some  cases  in  which  tlic 
evidence  of  the  party  interested  is  not  rejected,  but  they 
are  only  those  in  which  the  witness  cannot  ex  necessitate 
be  dispensed  with.  In  forgery ^his  rule  still  prevails;  and 
the  person  whose  deed  is  forged  is  never  called.  The 
Ki^g  y.  Nunez  f  is  directly  in  point  with  this.  But  the 
King  V.  Whiting  was  not  a  case  of  perjurj;  and  though 
liord  Mansfield  says,  in  Abrahams  v.  Bunn,  that  Lord 
C.  J.  I^ee,  in  the  case  of  the  King  v.  Broughton,  over- 
ruled these  cases,  yet  it  appears  from  the  Report  in 
'  Strange  that  Lord  Mansfield  was  somewhat  mistaken;  for 

the  Lord  Chief  Justice  there  said,  '  that  he  would  give 
no  opinion  at  present  further  than  observing  that  in 
Nunez's  casp  the  suit  in  the  Exchequer  was  then  depend- 
ing, whereas  the  siflit  lure  in  equity  seemed  to  be  at  an 
end.'  That  distinction  also  applies  in  the  present  case, 
and  in  Bartlett  v.  fickersgill  the  bill  was  dismissed  and 
at  an  end. 

[Lawkence,  J.    'Ms  not  this  suit  atap^^n^?    '^^^ 
bill  was  for  a  discovery,  and  they  got  it."J 


•  Lord  Kaym.  39ff.  ♦  Strange,  1043. 
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SxLioN'.  ''  They  might  liave  gone  on  for  an  account ;  ^^•*- 
the  hill  prajs  an  account.  Suppose  the  bill  had  been  in  ThrKino 
part  heard^  and  a  decree  was  about  to  be  made,  then,  ac* 
cording  to  the  case  of  Needham  v.  Smithy"^  "  if  a  witness 
is  convicted  of  perjury,  after  a  hearing,  the  party  will 
be  entitled  to  a  rehearing/  The  case  of  the  King  v.  Mini- 
toni  is  precisely  in  point  with  the  present.  The  case  of 
the  Kvig  V.  PepysW  was  after  the  suit  was  ended.  It 
It  is  there  expressly  stated,  '  Upon  this  answer  the  bill 
SOS  dimmed,  find  the  present  prosecution  founded/ 

[Lord  Ellbnbohough,  C.  J.  ''  Whether  the  bill  is 
Aamssed  or  in  force,  have  you  any  case  where  a 
coBrtof  equity  has  looked  at  a  conviction  of  a  witness  for 
perjury  in  order  to  guide  its  decree  ?  Though  it  is 
strange  that  Lord  Kenyon  should  have  stated  what  he 
did,  jet  at  ni$iprius  he  might  have  been  taken  by  sur- 
prize."] 

Sellon.  ''  In  Famhawe's  case  t  it  is  said,  '  In  an  in- 
<lictment  for  perjury,  on  an  answer  in  Cliancery,  resolved 
first,  \he  plaintiff  m  Chancery  is  no  witness  pending  the 
kill;  secondly,  he  is  after  the  bill  dismissed,  4  W.  and  Af. 
However  I  have  been  unable  to  discover>  upon  the  in- 
quiries that  have  been  made,  what  is  the  present  practice 
of  Chancery ;  but  it  seems,  from  the  tenor  of  the  cases, 
to  be  taken  for  granted  that  the  conviction  would  be 
looked  at  in  Chancery  J." 

Lord  Ellenborolgh)  C.J.  "The  objection  to  this 
verdict,  in  order  to  obtain  a  new  trial,  is  taken  upon  two 
grounds :  first,  upon  the  incompetence  of  the  witness 
Griggs;  and,  secondly,  upon  the  weight  of  the  whole 
testimony  l)eing  in  favour  of  the  defendant,  and  against 
tbe  conviction  under  this  verdict.  As  to  the  competency 
of  the  witness  it  is  said,  that  he  has  an  interest  in  ob* 
taining  a  conviction  of  perjury,  because  that  conviction, 

•2  Tern.  464.— II  Peake*s  Nisi  Prifu  Ca,  p.  138.— t  Skinner,  327- 
I  He  then  referred  to  Mr.  Margrave's  notes  x>i\  Co^  Litt,  6,  b. 
and  quitting  this  point  of  the  admissibility  of  the  witqcss,  \vei:t 
Qpon  the  oth<ir  as  to  the  preponderance  of  the  uvidcncc. 
lO.  K  E 
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when  obtained^  would  be  available  to  him,  the  witness, 
in  hifl  suit  in  equity ;  either  by  inducing  a  decree  in  \As 
own  favour,  or  by  laying  a  ground  for  a  supplemental 
bill,  or  in  some  other  way,  according  to  the  practice  of 
the  courts  of  Equity.  No  case,  however,  has  been  cited 
to  us  to  shew  that  a  court  of  Equity  would  have  looked 
at  such  a  conviction,  at  all,  for  that  purpose,  or  that  it 
could,  in  any  manner,  be  so  available  to  the  party.  This 
position  is  not  only  destitute  of  authority  on  the  one  side, 
but  there  is  a  direct  authority  on  the  other,  Bartktt  v. 
Pickersgill,  that  upon  a  case  of  this  kind  it  would  not  be 
^  received  in  a  court  of  Equity  for  the  purpose  to  which  it  is 
Kaid  it  would  be  applied.  And  it  is  but  reasonable  topraume 
that  it  would  not ;  for  indeed  it  would  really  be  to  render 
a  party,  in  a  suit  in  equity,  entirely  his  own  witness^  and 
enable  him  to  set  up  what  defence  he  chose;  by  disabling 
the  other  party  from  impeaching  his  answer  by  an  in- 
dictment for  perjury.  To  consider  this  person  as  an  in- 
competent witness  would  be  to  break  in  upon  the  coarse 
of  judicial  authorities  now  long  established.  In  Bent  v. 
Baker  the  principle  was  taken  as  settled,  that  if  the  pro- 
ceedings in  the  cause  cannot  be  used  for  him,  be  is  a 
competent  witness,  although  he  may  entertain  wishes 
upon  the  subject;  for  that  goes  only  to  his  credit,  and 
not  to  his  competency.''  The  same  rule  has  been  adopted 
in  the  case  of  Smith  (qui  tarn)  v.  Pragtr,  The  only  ex- 
isting anomaly  which  forms  an  exception  to  the  general 
rule,  is  the  case  of  a  party  who^  name  is  forged  to  a 
bond,  note,  or  other  instrument ;  who  cannot  be  a  wit- 
ness on  mi  indictment  for  forgery  committed  in  respect 
of  that  instrument.  This  I  consider  as  a  perfectly  ano- 
maloas  ca«e,  and  on  what  principle  it  has  obtained,  it  is  not 
for  Judges  in  a  court  of  law  to  consider  attfais  day.  It  ia 
rather  for  the  legislature  itwlf  to  inquire,  whether  it  i$ 
a  distinction  that  ought  to  continue  to  be  acted  upon ;  and 
until  it  is  revised  and  altered  by  the  legidature,  which  I 
shall  not  itnticipate  will  be  the  case,  we  are  bound  bj  the 
decisions  to  abide  by  it. 
As  to  the  second  point,  hia  Lordship  observed,  that 


In  the  Forty-Fourth  Tear  of  George  III.  «l  I 

althongh  there  appeared  some  room  for  a  doubt^  it  was       ^^^ 
not  for  the  court  to  vacate  the  verdict  of  a  jury  xherdj    TaxKiito 
because  there  was  some  cause  of  doubt.     He  examined     ^^jg, 
the  evidence^  and  cppcluded  that  neither  of  the  grounds 
relied  upon  were  sufficient  to  entitle  the  defendant  to  a 
new  trial. 

Grosb^  J.  ''  Two  points  have  been  made  in  this  case 
of  the  most  serious  importance^  both  as  to  the  fact  and 
as  to  the  law ;  for  I  should  he  very  sorry  to  have  that 
disturbed  which  I  have  hitherto>  upon  mature  considera- 
tion, deemed  to  he  settled  and  well-established  law.  I 
have  always  understood^  that  a  person  who  is  not  directly 
interested  in  the  event  of  the  cause^  or  who  cannot  malw 
use  of  the  verdict  in  evidence  fu/  some  after  purpose  to 
serve  hi^  own  interest,  may  be  a  witness.  And  it  has 
been  Midj  that  the  party  here  has  an  interest  iii  pro« . 
ducin^  the  conviction  of  the  defendant.  But  there  haa 
been  nothing  s^dduced  to  shew  to  my  mind  that  he  could 
not  be  a  witness  on  account  of  any  direct  interest  that 
he  has  in  the  case,  or  that  the  conviction  could  be  of  any 
use  id  him  in  bis  suit  in  equity.'' 

LawriincBj  J«    ''  It  c^not  he  necessary  to  say  more  ' 

after  the  two  pqints  have  been  so  fully  gone  into,  than 
that,  on  the  point  of  l^w^  I  agree  with  my  brethren;  and 
that  on  the  point  of  fact,  though  there  may  be  some  dif- 
ficulty in  the  casej  it  has  been  very  properly  decided  by 
the  jury.'* 

Le  Blanc^  J.  '<  The  point  of  law  must  depend  upon 
the  party  having  sopie  interest  in  the  cause ;  and  it  does 
not  seem  that  the  party  concerned  in  the  suit  in  equity^ 
and  the  defejidant  in  the  suit  at  law,  could  have  taken  any 
benefit  whatever  from  this  conviction." 

Rule  fob  a  ^-£w  TBXAt  niscKABG£P% 
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1WH.  Smith  versus  Woodwakd. — Saturday,  February  U. 


-  IN  debt  on  hondi  loith  a  profcrt,  t^e  plaintiff  must  produce  the  bond 
at  the  trial  or  be  non^suited^  notxcithstanding  it  is  in  the  koHdt 
of  the  defendant,  and  he^  upon  notice  to  produce  it^  neglect$  or 
refuses  to  do  so.  If  it  be  lost  out  of  the  plaintiff's  possetsiw 
after  declaring^  he  must  amend  his  declaration^  by  declaring  as 
on  a  lost  bond. 

Smitu  T^HIS  was  an  action  of  debt  on  bond>  in  which  the 
Wo^pwIkd;  plaintiff  had  declared  with  a  profcrt.  Issue  was 
joined  on  non  est  factum.  The  bond  being,  in  fact,  not 
in  the  hands  of  the  plaintiff,  but  having  been  taken  by 
force  from  him,  and  being  in  the  possession  of  the  de- 
fendant,'the  plaintiff^  gave  notice  to  him  to  produce  it 
at  the  trial,  which  he  neglected  to  do ;  and  the  plaintif 
proceeded  to  give  parol  evidence  of  it,  and  to  shew  that 
it  was  taken  from  him  by  the  defendant.  This  was 
objected  to  by  the  Counsel  for  the  defendant;  but  tht" 
Lord  Chief  Baron  Macbo^ald,  before  whom  the  cause 
was  tried  at  the  last  assizes  for  Cambridge,  over-ruled  the 
objection,  and  the//ii»w^i^had  a  verdict. 

It  was  moved  in  Michaelmas  term  last,  by  Sbllon, 
Serjeant,  to  set  this  verdict  aside,  and  enter  a  nonsuit 
on  the  ground  of  a  mis-direction  of  the  Judge;  for  that 
nothing  could  satisfy  the  profcrt  in  the  declaration  but 
the  actual  production  of  tlie  bond.  A  rule  w^s  granted 
accordingly,  and  now 

l&.WxvLT,  for  the  plaintiff,  shewed  cause,  and  urged 
that  notwithstanding  iXnproferl  in  the  declaration,  it  wa! 
not  absolutely  necessary  to  produce  the  bond  in  this  case 
for  it  might  be  true  that  the  plaintiff  hvA  the  bond  t( 
produce  at  the  time  of  declaring,  but  it  might  be  lost  ir 
the  interval  between  that  time  and  the  trial ;  and  be  woulv 
be  without  remedy  unless  this  secondary  evidcccc  vc: 
{idmitted.     Cut 
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The  court  held,  that  after  the  prb/ert,  the  prodactiou        ^^^^' 
of  the  instrnnaent  declared  upon  ivas  absolately  indispen-       Smith 
sable^  and  that  the  plaintiff^  shpuld  have  amended  his  dc-  w^mSiwlj^. 
clarafion  if  the  bond  were  lost  before  the  trial.     They 
therefore  made  the  rule  absolute  for  a  new  trial,  it  being 
drawn  up  in  that  way,  as  Sellon,  Serjeant,  stated,  by 
mistake ;  and  although  he  urged  that  he  took  the  objec- 
tioQ  at  the  trial,  and  moved  for  a  nonsuit  to  be  entered, 
they  would  not  help  him,  but  granted  the  rule  only  a^ 
for  a  new  trial,  in  order  that  the  flaintijf  adghi  in  the 
interyal  move  to  amend. 


JN  THE  COURT  OF  CHANCERY, 

IN  HILARY  TERM, 


East  India  Company  versus  Dqkalp.-— /<«».  31^  1804. 


IF  an  anstcer  contains  a  positive  denial  to  the  facts  stated  in  the 
hill^  there  cannot  be  a  decree  against  the  defendant  upon  the  evi- 
dence of  one  witness  only,  unless  the  facts  so  preponderate  over 
denial f  that  greater  credit  must  he  given  to  the  witness  than  to 
the  answer  y  recollecting  that  the  latter  is  an  interested  party. 

Although  the  delivery  up  and  cancelling  of  a  charter-party  takes 
away  a  remedy  at  law,  yet  it  rather  assists  a  claim  for  equitable 
relief. 

THIS  was  a  bill  fikd  by  the  East  India  Company,  pray-   eabt  Uiha 
ing  that  the  defendant  might  be  decreed  to  pay  to     ^°^^'*,''* 
them  the  sum  of  lOOOl.   with  interest,   as  money  had     Doham* 
•!id  received  to  their  use,  under  the^  following  circu6i- 
stances : — 

Messrs.  Mitchell  and  Cratcford  being  owners  of  the 
5  'f  Fort  fVilliamj  had  chartered  the  same  to  the  East 
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lioi.        Jniia  Company  for  a  voyage  to  Madras ;  on  which  oco 
Eait  Imoia   sion  Captain  George  Simpson  applied  for  the  command. 
Company     After  some  negociation  this  application  was  acceded  to, 
DoNJip.     on  Simpson*s  executing  a  bond  to  MiiehcU  and  Crawfordf 
binding  himself  to  pay  to  them,  previous  to  the  com- 
mencement of  each  voyage,   the   sum  of  l,0O0l.  as  a 
consideration  for  bis  b^i^g  appointed  captain.    The  ship 
performed  her  first  voyage  in  1791^  and  in  1792^'^* 
chell  sold  his  interest  in  her  to  the  defendant  DoM, 
yrho,  in  a  short  time  subsequent  called  upon  Simpson  io 
resign  his  command;  but  after  some  negociation,  it  was 
at  length  settled  that  Simpson  should  retain  his  situatioD, 
on  executing  a  bond  to  the  defendant  in  the  same  terms 
as  the  former,  which  was  given  op  and  cancelled  upoD  th« 
transfer  of  the  property. 

In  the  charter-party  which  was  executed  previous  to 
the  ship's  sailing  on  this  voyage,  dated  on  the  17th  of 
September,  1792,  a  covenant  waa  inserted,  that  neither 
the  owner  or  master,  or  any  part  owner,  should  on  any 
account  sell,  or  permit  any  other  person  to  sell,  by  them- 
selves or  their  agents,  any  situation,  office,  or  command, 
ill  the  said  ship,  or  ahould  receive  in  any.  manner  what- 
ever, any  sum  of  money,  or  gratuity,  in  respect  of  any 
place  or  office  in  the  said  ship,  or  in  consideration  of 
any  person  or  persons,  in  such  place  or  office,  resigqins 
the  same ;  and  that  io  case  any  such  owner,  part  owner, 
or  master,  shall  so  offend,  then  that  the  money,  or  gra-i 
tuity  thus  received  shall  be  considered  as  received  for  the 
use  and  on  the  account  of  the  said  United  Company,  and 
such  offending  party  shall  pay  and  account  to  them  foe 
the  same,  or  the  full  value  thereof,  with  interest;  and  lb< 
party  shall  be  bound  to  make  a  full  discovery  in  equit; 
thereto,  and  shall  not  plead  in  bar  of  such  demand. 

J'revious  to  the  ship's  sailing  from  the  River,  Simpm 
paid  to  the  defendant  the  sum  of  lOOOl.  as  the  considera- 
tion for  liis  appointment,  and  accordingly  performed  the 
voyage.  After  the  return  of  the  ship  she  was  chartercl 
for  a  second  voyage  by  the  East  India  Company,  Simpsoi 
^till  retaining  the  command  ;  but  the  first  voyage  notbein^ 

3  "*  i 
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successfnl,  be  did  not,  previbuBly  to  saiUng  on  the  second^       ik>4. 

pij  to  the  defendant  any  sum  of  money  whatever.  Some  ,  — Z — 

soort  time  after  the  completion  of  tins  second  vdyage,  tlie    CovPAvr 

defendant  desired  Simpson  to  accompany  him  to  the     Dona'd. 

hoQse  of  bis  agent,  when  he  adced  for  a  paper  parcel  he 

bad  left  there,  saying  at  the  same  time  to  Simpsim,  ''  In 

case  I  had  died  before  your  return,  this  wouM  have  been 

"  delivered  to  you ;"  and  the  defendant  at  the  same  time 

pot  the  parcel  into  bis  pocket.    Shortly  afterwards  he 

repaid  to  Smpson  the  sum  of  lOOOl.  which  the  latter  had 

paid  to  him  previous  to  sailing  on  the  first  voyage,  the 

defendant  at  the  same  time  sayhig,  '*  There  is  your 

'' money  again,  and  I  hope  you  will  resign  the  command 

''of  the  ship/* 

Subsequent  to  this,  the  charter  parties  for  both  voyages 
hi  been  cancelled  and  the  freight  on  both  settled  and 
paid  to  the  defendant. 

.  In  consequence  of  the  particulars  of  the  transabtton 
coming  to  the  knowledge  of  the  East  India  Company,  th6 
present  bill  was  filed,  praying  that  the  defendant  might 
Ik  declared  to  have  received  this  money  for  their  use  and 
on  their  account,  according  to  the  covenant  iri  the  char'- 
ter.party,  and  praying  that  he  might  be  directed  to  pay 
ti^issam  of  lOOOl.  to  the  plaintifl^,  with  interest  from  the 
time  that  he  had  received  the  same. 

The  defendant,  by  his  answer,  stated,  that  the  bond, 
ttecuted  by  Simpson,  was  not  for  the  payment  of  any 
ium  of  money  in  consideration  of  his  being  appointed  to 
^  command ;  but  that  he  should  resign  the  command  of 
^ship  at  the  end  of  each  voyage,  if  required,  and  that 
lie  should  not  interfere  in  soliciting  for,  or  appointing  to 
any  command  in  the  said  ship.  That  he  was  entirely  ig- 
itorant  on  what  terms  Simpson  was  appointed  captain  by 
tl^Uhett;  and  that  he  continued  him  merely  because  he 
^asiathe  command.  The  answer  also  stated,  that  ell 
founts  between  the  plaintiffs  and  the  defendant  hud 
(^Q  settled  and  adjusted,  and  the  charter-party  given  up 
and  cancelled.  He  denied  that  Simpson  had  ever  paid 
"im  the  sum  of  lOOOl.  or  any  other  sum  of  money,  in  the 
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^^^'       natmer,  or  oh  the  account  stated  in  the  bill,  biit  that  tbc 

Eait  India   same  was  advan(5ed  to  him,  the  defendant,  merely  bj  war 

^^i^jtr*    of  loan,  which  was  repaid ;  and  that  this  was  the  caose  of 

DoNALp.     the  defendant's  conduct,  by   which   he  meant  nothing 

more  than  to  esrpresa,  that  in  case  of  his  death,  he  had 

provided  for  the  repayment  of  what  had  been  so  lent 

to  him.    The  defendant  also  stated,  that  he  had  appointed 

the  purser  and  other  officers  of  the  ship,  without  any 

gratuity,  fee,  or  reward  whatsoever. 

Captain  Simp$on  was  examined  as  a  witness^  and  on 
his  cross-examination  for  the  defendant,  he  positively  de- 
nied, that  he  ever  lent  or  advanced  any  sum  of  monev 
to  the  defendant  by  way  of  loan,  either  of  the  amouDi 
stated,  or  any  other  sum ;  that  it  was  agreed  between  the 
defendant  and  him,  that  he,  the  deponent  should  con* 
tinue  in  the  command  of  the  ship,  and  that  previously  io 
his  sailing  on  each  voyage,  he  should  pay  to  the  de- 
fendant the  sum  of  lOOOl.  as  a  consideration,  or  gratuity^ 
for  his  appointment ;  he  also  admitted  the  facts  stated  in 
the  bill. 

The  Ix>iti>  ChancelloHi  after  hearing  counsel  on  botIi| 
sides,  said*—"  It  is  clear  that  money  paid  upon  such  a 
transaction  as  the  present  is  stated  to  have  been,  migiit 
be  recovered  at  few,  but  where  a  specific  re-delivery  ot 
the  thing  given  is  necessary,  relief  must  be  sought  in  a 
court  of  equity.  The  language  in  the  covenant  in  this 
charter-party  is  rather  obscure ;  but  the  true  meaning  of 
it  must  be,  that  where  a  party  receives  a  sum  of  moiif)! 
in  violation  of  his  contract,  and  a  suit  is  instituted  fur 
the  purpose  of  taking  that  money  from  him,  it  i* 
not  to  be  considered  as  if  it  were  the  enforcing  of  a  pe^ 
nalty  against  him,  but  as  money  had  and  received  U  the 
use  of  the  plaintifis ;  and  if  the  remedy  in  this  case  be 
not  taken  taken  away  by  the  cancelling  of  the  charter- 
party,  and  if  the  fact  be  that  this  sum  of  lOOOl.  vas 
really  paid  upon  the  consideration  stated  in  the  bill.  anJ 
confirmed  by  the  examinaticfti  of  Simpson,  then  the  dc^ 
fendant  must  be  a  debtor  for  so  much  money  had  and  re^ 
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ceived  for  Uicir  use :  nor  will  the  circomstance  of  his       ^^^' 
having  paid  it  back  again  destroy  their  right  to  enforce  this  East  India 
demand ;  for  the  forfeiture  of  the  covenant  was  an  tmme-       ^itT * 
diate  consequence  of  the  original  pivyaient.     In  this  case>     Dohalo. 
if  the  cbarter*party  had  not.  been  cancelled^  both   an 
aetioo  at  law^  and  a  suit  in  equity  might  be  maintained^ 
for  the  East  India  Company  were  not  ^rivy  to  the  trans* 
action  between  the  dtfendant  and  Simpson. 

''  The  fact  of  Simpson's  having  paid  lOOOl.  to  the  ife- 
fadant,  while  the  charter-^party  continued  in  force,  is 
iDmt  iocontestibly  proved,  and  the  defendant  must  be 
liable  to  this  demand,  unless  it  be  clearly  proved  that 
this  sum  of  money  was  paid  to  him,  not  as  a  gratuity  for 
Simpion's  retaining  the  command  of  this  ship,  but  as  a 
loao  which  waa  to  be  repaid  at  the  convenience  of  the  dc^ 
jcndant. 

"  it  is  neceaaary  here  to  .consider  the  faets  as  sAted 
^^  Stmpfoii  in  bis  examination.  His  deposition  is  wholly 
^  support  of  the  bilU  and  he.  most  confidently  denies 
ever  having  paid  this  sum  of  money  to  the  defendant,  or 
^7  other  sum,  as  a  loan ;  but  that  thesame  was  paid  as 
AgratQjty  or  consideration  for  his.  retaining  the  command 
of  the  ship,  which  is  the  very  transaqtion  prohibited  by 
fe  charter-party.  There  certainly  is  no  proof  of  the 
allegation  in  the  biU,  that  Donald  told  Simpson  he  might 
continne  in  the  command  upon  ^he  same  terms  as  before 
k  purchased  the  ship ;  but  Simpson  upon  bis  cross  exa- 
ttinaUoD,  says,  th^t  it  was  ag^e^  he  should  continue  i^ 
fte  comDiand,  ao^  that  previously  to  the  commence- 
Qeotof  each  voyage,  he  should  pay  the  sum  of  lOOOl. 
*bich  he  says  l^e  did  pay  previous  to  sailing  on  the  first; 
voyage.  Nor  does  the  defendant  in  his  answer  deny  one 
of  the  allegations  in  the  bill,  that  Simpson,  in  perform- 
>iice  of  the  agreement,  executed  a  bond  for  the  regular 
payment  of  lOOOl.  previous  to  each  voyage.  With  re^ 
^ct  to  the  paper  parcel  there  is  no  proof  of  what  it  con- 
tained, for  Simpson  never  had  it;  and  he  Bays  that  he 
never  saw  it  after  the  defendant  put  it  into  hia  pockety 
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1804.  saying,  '^  You  sec  what  I  intended  to  do  for  you  in  case 
Eiisr  India  ^^  '"X  death  previous  to  your  return." 
^V^iut^  "  '^^^  circumstances  under  which  this  money  was  paid 
DovALD.  back  are  certainly  very  extraordinary.  It  is  clear  that 
Simpson  could  have  no  right  to  demand  its  re-payment. 
He  had  not  even  a  receipt  for  it.  The  bond  is  not  pro- 
duced ;  nor  was  ther^  any  conversation  between  the  two 
voyages,  which  indicated  any  demand  on  the  part  of 
Simpson ;  nor  any  intimation  from  the  defendant  to  him, 
that  he  considered  ibis  sum  as  a  loan  which  he  was  to 
repay  :  and  it  was  not  until  five  years  had  elapsed,  viz. 
on  the  6tb  of  September,  1798,  that  the  money  is  re- 
turned ;  and  it  must  be  observed,  that  the  repayment  is 
then  connected  with  a  hope  that  he,  Simpson,  would  re- 
sign the  command.  If  Sitnpson  lent  this  money,  he  did 
it  without  any  document  or  security ;  and  it  is  not  a  little 
singular,  that  the  defendant  should  perniit  the  matter  to 
rest,  until  after  the  completion  of  the  second  voyage^  with- 
out any  communication  or  explanation  on  the  subject. 
The  defendant  positively  denies  that  the  transaction  was 
as  stated  in  the  bill.  Simpson  as  positively  swears  in  sup- 
port of  the  statement,  and  as  positively  denies  that  be 
ever  paid  any  sum  of  money  to  the  defendant  by  way  of 
loan. 

'*  If  the  charter-party  had  not  been  destroyed,  an  action 
at  law  might  have  been  brought,  and  Simpson  called  as  a 
witness ;  the  necessary  consequence  of  which  must  have 
been  a  verdict  for  the  plaintiffs. 

"  It  is  a  painful  necessity  imposed  upon  a  Judge  sitting 
in  a  court  of  equity  to  decide  on  which  side  the  truth  lies, 
where  there  are  such  positive  contradictions.  In  this  court 
the  dtfendnnt  has  the  protection  of  his  oM^n  conscience, 
but  he  must  be  considered  as  an  interested  party,  and  you 
must  contrast  his  evidence  with  that  of  one  who  hiis  no 
interest  at  all.  It  is  true,  that  if  a  bill  is  filed  in  this 
court  for  a  discovery  only,  you  may  read  the  answer  on  a 
trial  at  law,  tinA  xh^  defendant  consequently  has  thus  the 
advantage  of  laying  his  own  evidence  b^£&re  a  jury,  al- 
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Aoogfa  be  could  not  be  examined  viva  voce.    In  this       laoi. 
court,  the  general  rule  is,  that,  if  the  answer  contains  a   EAtr  India 
positive  denial  to  the  case  stated  in  the  bill,  and  it  is  eon-    .C«MPA.Ny 
tradicted  by  one  witness  only,  as  in  this  casjB,    tbei>e     pVwTlV 
cannot  be  a  decree  against  the  defendant,  unless  the  cijc- 
comstances  so  preponderate  that  greater  credit,  upon  the  , 

tesdmooies  of  both  being  fairly  balanced,  must  be  given 
to  the  depositions  of  the  witness  than  to  the  answer  of  the 
iffendant,  ktying  aside  all  recollection  th^t  the  path  of 
one  of  the  parties  is  that  of  an  interested  person. 

"Ix>rd  Thuklow,  I  think  rightly,  said  that  if  the  rule 
of  this  court  was  to  give  equal  credit,  unless  where  cir- 
cumstances give  greater  probability  to  one  side,  and  a 
JQiy  is  called  upon  in  such  a  case  to  decide,  there 
must  be  an  evident  inconsistency,  because  the  defendant  can- 
not be  heard,  unless  you  o|[der  his  answer  to  be  read,  and 
iien  it  appears  with  the  prejudice  arising  from  his  being 
an  interested  party,  which  in  this  court  you  dismiss  from 
your  mind. 

"  In  this  case  do  circumstances  so  outweigh  as  to  call 
upon  me  to  decide  against  this  defendant?  An  enquiry  at 
law  is  certainly  less  favourable  in  its  principles  for  him, 
bat  if  he  desires  it,  there  must  be  an  issue  to  try  the  ques- 
tioQ.  It  is  therefore  necessary,  before  I  express  my  opi- 
nion, that  I  should  know  whether  he  desires  an  issue/' 

Mr.  RoMiLLY  said,  he  had  advised  his  client  not  to 
desire  an  issue. 

Lord  Chancellor.  "  Then  I  am  of  opinion  t^at 
there  are  circumstances  enough  in  this  case  to  call  upon 
me  to  decide  against  the  defendant,  notwithstanding  the 
circamstance  of  there  being  only  one  witness  to  contra- 
dict his  answer. 

Upon  the  second  point,— Whether  these  plaintiffs  are 
eniiiled  to  any  relief,  the  charter-party  being  delivered 
up,  I  am  of  opinion  that  this  court  must  refuse  to  act  in 
many  cases  in  which  4t  now  does  act,  if  suoh  a  cir- 
cumstance were  permitted  to  make  any  difference  in  die 
csse^  indeed  I  think  the  circumstance  of  the  charter- 
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1804.       puty  beiog  canceHed  rather  aids  the  daim  for  eqmtable 
EastIitwa  relief. 

CoMi^ANv        ^  The  defendant  must  consequently  be  decreed  to  pay 
'Do¥Ah9.     this  sum  of  lOOOl.  to  the  plainHff$i  with  ibterest  thereon, 
during  the  time  that  it  was  in  his  hands/' 


£^par/e>GABLAND  tJi  r^  Balxm^Nj  a  Bahkrvpt^ 


4  testator  directed  that  his  trade  skbuld  be  carried  an  afier  hU 
death  hy  his  wj^c,  for  the  benefit  of  herself  and  chUdren;  andybr 
enabling  the  voife  so  to  do^  he  authorized  his  trustees  to  pemnt 
her  to  retain  the  stock  in  trade  upon  her  giving  notes  of  hamd 
hearing  interest ,  and  also  to  advance  out  of  his  personal  eataie 
600/.  as  a  capital  to  carr^f  on  the  business.  The  widow  becoming 
bankrupt^  the  trustees  xeere  permitted  to  prwe  the  notes  for  the 
stock  in  trade,  and  the  6OOL  advanced.  These  proofs  the  CAan- 
cellor,  on  a  former  petition,*  ordered  to  be  expunged^  reserving 
the  point,  WheUter,  where  a  testator  4^rects  his  executor  to 
carry  on  his  trade,  not  onfy  the  part  embarked  in  obedience  to 
that  direction,  but  the  whole  be  liable  to  all  the  debts  to  which 
the  concern  is  subject  f  Held,  that  the  part  (Hrected  to  be  em- 
barked  dlone  is  liable,  contrary  to  the  decision  in  Hankey  and 
Hammond. 


Xst-pmrte 
Oablawd 

in  re 
Ballmah. 


nrHTS  petition  came  on,  upon  a  point  reserved  for  fur- 
ther argument,  at  the  sittings  after  Trinity  yacation, 
180S;  and  the  question  was,  Wbeth^,  where  a  testator 
directs  his  trade  to  be  carried  on  by  his  executor  after 
his  death,  and  a  sum  of  money,  part  of  his  personal 
assets,  to  be  advanced  for  t^iat  purpose,  thjB  immediate 
sum  directed  to  be  advanced,  or  the  whole  assets  are  or 
are  not  liable  to  the  creditors  ef  the  trade  in  the  case  of 
bankruptcy  i 


*  £aw  Journali  vol,  ii.  p.  10$. 


Im  the  Fbrfjf-Fntrth  Tear  of  George  IIL  ^l 

Mr.  Alexander  and  Mr.  Dantell^  for  the  petition,  isoi. 
contended  that  the  whole  assets  were  liable.  There  is  no  Xx^u 
anthority  to  be.fomid  upon  this  point,  but  the  case  of  Garland 
Hankey  v.  Hamfnond,f  decided  by  Lord  Kenyon,  when  BA*uiA». 
master  of  the  rolls,  who  there  said,  '*  Wherever  a  will 
contains  such  a  direction,  general  creditors  have  a  right 
not  only  to  come  upon  the  immediate  property  embarked 
in  the  trade,  but  also  upon  the  general  assets,  for  the  tes- 
tator's estate  can  never  stand  in  competition  with  general 
creditors."  It  is  also  an  established  proposition,  th&t  any 
person,  «ven  though  his  naftie  be  unknown  to  the  parties, 
who  shares  profits  accruing  under  the  directions  of  a  will 
similar  to  this,  is  liAble  to  all  debts ;  and  Hankey  v.  Ham'- 
mond  goes  the  length  of  deciding,  that  where  an  execu- 
tor carries  on  trade  as  executor,  he  is  personally  liable  U> 
all  debts  contracted  in  the  course  of  that  trade,  and,  in 
the  event  of  insolvency,  even  to  bankruptcy.  An  execu- 
tor in  such  a  case  must  clearly  have  a  right  to  resort  to 
the  whole  of  the  personal  property  for  his  indemnity,  even 
though  a  part  of  it  only  was  directed  to  be  embarked  in 
the  trade ;  and  if  an  executor  has  this  right,  creditors 
mast  sarely  have  it  also.  If  the  testator's  estate,  which  is 
to  be  increased  by  the  accumulation  of  the  profits  of  the 
trade,  be  not  liable,  and  the  property  of  the  executor  in- 
sufficient for  the  payment  of  the  debts,  then  the  very  pro- 
fits, which  have  become  part  of  the  testator's  estate,  would 
escape  from  that  liability  to  which  they  would  be  neces- 
sarily subject  if  the  testator  were  living. 

The  great  difficulty  arises  from  an  executor  never  being 
able  to  proceed  with  the  general  administration  of  the 
assets,  where  a  testator  directs  part  of  his  property  to  be 
so  employed,  because  if  he  administers  the  assets  he  parts 
with  that  fui)d  from  which  he  is  to  provide  for  his  own 
indemnity.  But  this  is  a  consequence  of  the  testator's 
own  directions,  and  cannot  exonerate  his  estate  from  its 
legal  or  equitable  liabilities.    Suppose  it  were  decided,  that 


t  Cooke's  Bankrupt  Laws,  p.  07- 
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}804.       the  part  advanced  only  is  liable  to  creditors,  then  the  ex- 
j^    ^^     ecutor  must  incur  a  personal  liability  for  the  excess  of  the 
CiRLAND     debt,  for  which  he  would  have  no  means  of  indemnity, 
Ballmaw.    aq^  this  would  be  the  utmost  inconvenience  which  eooid 
exist.     But  if  an  executor,  in  any  case,  thinks  fit  to  ad- 
minister assets,  he  always  incurs  a  personal  liability  and 
relinquishes  his  lien  upon  the  assets.    The  inconvenience 
would  not  be  so  great  in  practice  as  apprehended,  tor  the 
executor  would  always  have  it  in  his  power  to  take  care  of 
himself. 

In  France  and  many  other  parts  of  the  continent  diere 
is  a  species  of  copartnership,  in  which  each  person  brings 
in  a  limited  specified  capital,  and  is  liable  only  to  the 
amount  he  brings  in,  but  he  receives  profits  upon  that 
amount  only.  The  testator's  estate  in  this  case,  however, 
receives  profits  not  upon  the  amount  directed  to  be  ad* 
vanced  only,  but  the  whole.  Besides,  no  such  thing  as  a 
copartnership  with  a  limited  liability  is  known  to  the  law 
of  £ngland ;  but  if  this  partial  liability  is  to  be  established 
now,  it  must  go  upotx  exactly  the  saipe  principle  as  the 
foreign  law.  Besides,  jn  France^  and  the  other  countries 
where  this  practice  prevails,  each  partner  i?  con^pelled  to 
register  the  amount  of  what  he  embarks  in  a  public  regis- 
ter office,  so  that  every  person,  before  he  gives  the  house 
credit,  may  not  only  know  the  amount  of  the  whole  capi- 
tal, but  also  the  exact  .imount  to  which  the  liability  of 
each  partner  is  pledged. 

Under  all  these  difficulties.  Lord  Kenyan  s  principle  is 
certaiixly  the  best.  He  first  applied  the  particular  fund 
embarked,  and  in  case  that  was  not  sufficient^  then  the 
general  assets. 

Mr.  RiCHARUs  and  Mr.  Toler,  on  the  other  side, 
"  This  trade  is  given  by  this  will  clearly  as  a  legacy,  and 
the  circumstance  of  the  executrix  being  a  legatee  makes 
no  difleronce.  She  takes  die  trade  in  a  separate  capacity, 
,  and  must  be  considered  completely  as  an  indifferent  per- 
son. She  is  the  legatee  of  the  trade  for  an  express  pur- 
pose, and  not  for  the  general  benefit  of  the  estate.  And 
wheje  there  is  a  specific  bequest  of  a  trade,  shall  an  exe- 
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cutor,  because  the  trade  which  he  has  thought  fit  to  carry       tW4^ 
on  proves  unsuccessiiil,  deprive  the  other  legatees  of  what 
they  are  clearly  entitled  to  under  the  will.    Mrs.  BaUman 
is  evidently  a  mere  legatee  in  respect  to  this  trade^  and  the 
transaction  amounts  to  nothing  more  than  a  mere  lending 
or  borrowing  of  the  money  under  the  directions  of  a  will. 
An  executor  is  often  ordered  by  the  will  of  a  testator  to 
lend  money  to  a  third  person  to  assist  hihi  in  trade^  and 
would  not  that  be  a  debt  due  to  the  testator's  estate  ?    This 
oaght^  in  fact,  to  be  considered  as  a  dealing  between 
strangers,  although  all  claim  under   this  will,    and  this 
widow,  must  be  considered  as  carrying  on  the  trade /;er  $t. 
But  why  may  not  a  testator  sever  the  liability  of  his  assets 
for  the  purpose  of  his  executor's  trading  ?    The  bequest 
here  is  referable  to  a  specific  purpose,  and  the  general 
assets  are  not  benefited,  as  has  been  argued,  but  only  the 
particular  legatees.     But  it  is  said  that  an  executor  should 
provide  for  his  own  indemnity,  by  not  administering  the 
assets,  but  can  he  be  authorized  to  do  this  for  any  indefi- 
nite length  of  time  ?     Certainly  not.    The  rights  of  credi- 
tors will  not  be  at  all  limited  by  holding  that  particular, 
assets  alone  are  liable,  because,  before  they  deal  with  him, 
they  know  him  to  be  an  executor  executing  the  trusts  of 
a  will,  and  they  should  refer  to  it  to  see  how  far  he  is 
liable.    There  clearly  is  such  a  severance   by   the  very 
terms  of  the  will  as  to  distinguish  this  legacy  of  the  trade 
from  all  connection  with  the  general  assets,  for  Mrs.Ba//- 
nan  is  permitted  to  apply  the  profits  in*  any  manner  she 
thinks  fit  for  the  benefit  of  her  children,  and  not  to  the 
augmentation  of  the  general  fund.     The  case  of  Hankey 
V.  Htimmond  is  very  distinguishable  from   this,  for  that 
will  contained  a  general  bequest  of  all  the  testator's  per- 
sonal estate  to  be  employed  in  trade  for  the  benefit  of  his 
wife  and  children.     The  purposes  there  were  general,  and 
not  as  in  this  a  specific  bequest  to  the  widow,  to  enable 
her  to  carry  on  the  trade  until  the  son  should  be  able  to 
conduct  it  himself. 

Mr.  Alex  ANDEB,  in  reply.  '*  In  this  case,  I  admit  that 
the  trade  is  a  specific  legacy  under  the  will,  and  that  the 
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IBM.       8on^  when  he  enters  upon  the  concern^  is  to  pay  for  tbe 

,*"""       value  of  the  stock :  but  this  will  then  form  a  part  of  the 

<»ARLAiiD     general  assets^  and  tend  to  augment  them.    Suppose  a 

AalLmax.    ^*'''  *°  which  a  legacy  of  50,(XX)L  is  given  to  a  particular 

person^  and  a  trade  is  directed  to  be  carried  on  for  the 

augmentation  of  that  legacy  until  the  legatee  comes  of 

age^  would  not  that  legacy  be  liable  to  debts  contracted  Id 

the  course  of  carrying  on  the>trade  for  its  augmentation^ 

It  is  precisely  this  case. 

Lord  Chancbllor.  **  I  remember  the  case  of /Tan* 
key  V.  Hammond  very  well.  It  was  in  fact  hardly  argued^ 
and  I  doubted  the  decision  at  the  time.  Indeed^  upoD  re- 
ference to  my  note  book^  I  see  that  I  added  the  wordi 
qu.  tamen  to  it.  In  this  case»  a  testator  bj  his  will  has  di- 
rected a  panicular  trade  to  be  carried  on^  in  which  pait 
of  his  property  is  already  embarked :  he  directs  a  fiirthcr 
part  lo  be  also  employed  in  it ;  and  he  then  arranges  the 
disposition  of  all  the  other  parts  of  his  property.  If  he 
had  continued  alive  carrying  on  this  trade,  clearly  all  bb 
property  would  be  liable  to  debts ;  but  the  question  is^ 
Whether  it  is  so  now?  Both  Lord  Thurlow  and  Ix>ni 
Kenyan  concurred,  that  if  an  executor  carried  on  tradej 
even  under  the  directions  of  his  testator,  that  he  was  liable 
to  bankruptcy ;  and  it  is  difficult  to  say  that  he  shall  not 
have  a  right  to  indemnify  himself  from  the  application  of 
all  the  personal  property  of  the  testator,  in  the  execuiioa 
of  whose  directions  he  incurred  his  liability.  But  the 
situation  of  the  creditors  is  simply  this :  they  lose  their 
remedies  against  the  dead  man,  and  get  the  security  of 
the  living  executor.  To  those  who  are  creditors  before  the 
death  of  the  testator,  his  personal  effects  are  clearly  liable 
as  far  as  they  go,  and  there  is  a  clear  equity  in  the  execu- 
tor to  provide  for  his  own  indemnity ;  but  the  rigbu  of 
both  depend  upon  the  continuance  of  those  equities.  If 
the  executor  of  a  testator  chuses  to. undertake  the  risk  of 
carrying  on  the  trade  upon  the  credit  of  the  appropriated 
fund  merely,  it  is  not  competent  for  him  to  say,  I  will 
place  myself  in  this  situation  of  personal  re8poDsibili(Vi 
but  I  will  also  provide  for  my  own  indemnity,  by  retainiog 
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tha  general  insets  from  the  doe  course  of  a^mioiitration. 
If  it  iMjre  soj,  no^will  with  Mich  a  direction  could  ever  be 
executedj  and  it  would  embarrass  beyond  conception  all 
the  transactions  of  life,  if,  after  legacies  were  paid^  the 
executor  could  retain  a  right  to  demand  them  back  again 
«t  any  distance  of  time  in  order  to  provide  for  his  own 
penoual  indemnity.  Creditors  dealing  and  giving  credit, 
after  the  death  of  a  testator,  clearly  can  have  no  right  to 
disturl}  th^  administration.  There  has  been  no  case  either 
before  or  since  the  decision  of  my  Lord  Kent/on  in  Ilan- 
key  V.  Hammond;  and  of  him  I  may  truly  say,  that  al« 
though,  either  from  the  peculiar  turn  of  his  mind,  or  his 
habits  of  thinkipg,  he  ^Idom  developed  the  principles 
of  his  decisions  to  others,  yet  no  judge,  perhaps,  ever  so 
generally  decided  right.  My  decision  must  trench  upon 
the  doctrine  laid  down  in  Hankry  v.  Hammond,  but  the 
difficulties  attending  (-bat  doctrine  were  neither  stated,  nor 
considered  there.  Is  this  court  to  hold,  that  where  a.  tes- 
tator has  made  such  a  will  as  this,  all  is  to  stand  still, 
while  these  directions  are  in  a  train  of  execution  i  or  are 
the  other  directions  to  be  so  checked  that  an  eventual  lia« 
iulity  is  still  to  hang  over  them  i  Much  inconveniePM 
would  attend  both  ways  of  considering  the  question, 

"The  only  way  of  lemoving.the  difficulty  isj  in  my 
niiad,  by  considering  the  case  with  reference  to  two  classes 
of  creditors :  1st,  Those  who  were  such  before  the  testa- 
tor's death ;  and,  2dly,  Those  who  have  become  creditors 
iince.  The  first  class,  by  their  own  acts,  may  have  tbeir 
demands  paid,  by  enforcing  tbeir  rights  i^ainst  the  testa* 
tor*s  assets  in  a  course  of  adroinistr«ition ;  and  if  they  per- 
o^it  them  to  hang  over,  until  the  division  of  the  assets  is 
Blade,  they  have  not  mu^h  right  to  complain.  The  second 
(iass  must,  I  think,  be  conceived  to  know  the  extent  of 
the  testator's  property  embarked  in  the  trade,  and  if  they 
chciie  to  deal  widi  an  executor  under  such  cireumstaoces, 
it  is  their  own  fault  if  that  property  tosns  out  to  be  in** 
efficient. 

''This  way  of  considering  the  case  seems  to  me  to  be 

^^u  ui.  KO.  |7#  GO. 
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^^^*  attended  with  the  fewest  inconvenienceB  ;  and  I  am  there- 

Ex  fane  fore  of  opinion^  contrary  to  my   Lord  If  eiiyDft's  decision 

^^^i^^  in   Havkey  v.  Hammond,  that  the  property  embarked 

Bailmaf.  under  the  will  of  the  testator  alone  is  liable/' 


Thomas  Hatch  anrf  Wife  versus  Cliffe  Hatch,  Esq. 
Executor  of  the  Rev,  Giles  Hatch,  deceased,  ^id 
others. 


A  CONFEYJNCE  bi/  a  uard  to  ker  guardian  of  a  rectory,  in 
consideration  of  esteem  and  friendship ,  and  for  his  care  during 
minority^  tho*  executed  after  attaining  21,  decreed  to  he  fraudu- 
lent^ upon  the  general  principle  of  the  Court ^  not  to  permit  suck 
transactions  betueen  persons  bearing  such  relations  to  each  other. 

Wife        nPHIS  bill  was  filed  for  the  purpose  of  setting  aside  a 
^  ^«"  conveyance  made  by  the  wife  of  the  plaintiff^  pre- 

Tious  to  her  marriage,  of  the  rectory  of  Sutton,  in  the 
county  of  Surrey,  to  the  Rev.  Giles  Hatch,  deceased, 
under  the  following  circumstances:-— Mr.  Clijfe,  the 
father  of  the  plaintiff,  the  wife  of  Mr.  Thomas  Hatch, 
dying  seised  of  the  manor  and  advowson  of  the  rectory 
of  Sutton,  devised  the  same  by  his  will  to  his  daughter, 
in  fee,  who,  at  her  father's  death,  had  attained  the  age  of 
about  four  years;  a  half  sister  by  a  former  mother  beiog 
married  to  the  Rev,  Giles  Hatch,  he  was  duly  appointed 
Miss  Cliff^s  guardian,  and  received  the  sum  of  1301.  per 
annum,  for  her  maintenance  and  education  during  her 
minority.  Mhs  Cliffe  came  of  age  in  1779;  sometime 
previous  to  which  a  vacancy  having  occurred  in  the  rec- 
tory by  the  death  of  the  incumbent,  Mr.  Giles  Hatch  was 
^  thereupon  presented  to  the  same.  In  1780  the  accounts 
of  the  receipts  and  payments  during  the  minority  of  Miss 
Cliffe,  were  finally  settled  by  Mr.  Giles  Hatch,  who  up  | 
to  that  time  continued  to  receive  the  1301.  a  year  allotted 
for  her  maintenance.  In  1783  Miss  Cl^fc  was  prevailed 
1 
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upon  by  the  persuasion  of  Mr.  Gila  Hatch,  to  execute       1804. 

an  absolute  grant  in  fee  of  Uie  rectory  of  Sutton  to  him,  _  ^ 

subject  to  his  life  interest ;  on  which  occasion  Mr.  TAo-  '  Wife"  *° 
mas  Hatch,  an  attorney^  and  who  afterwards  became  the  q  h"^*^'^ 
husband  of  Miss  Ciiffe,  prepared  the  deeds,  and  attested 
the  execution.  The  consideration  in  the  deed  was  stated 
to  be  the  friendship  and  esteem  which  Miss  Clijfc  had  for 
Mr.  Giles  Hatch,  on  account  of  the  great  care  he  had 
taken  of  her  during  her  minority.  Some  time  after  this 
transaotioa  Miss  Ctife  was  married  to  the  plaintiff,  Mr. 
Thomat  Hatch,  who  was  brother  to  Mr.  CUct  Hatch, 
The  bill  sUted  that  Miss  Clifft  from  her  birth  had  la- 
'  boared  under  the  infirmity  of  deafness  to  a  very  great  de- 
gree, and  that  at  the  time  she  executed  the  conveyance, 
she  understood  it  to  be  merely  a  grant  for  life  of  the  rec- 
tory to  Gila  Hatch,  and  never  had  any  intention  of  giv* 
iog  him  the  fee^  The  bill  therefore  prayed  that  the  con- 
veyance might  be  set  aside  as  fraudulent. 

Mr.  Gik$  Hatch  died  in  the  year  1796,  and  by  his  will 
devised  to  the  defendant,  Cliffe  Hatch,  whom  he  also  ap- 
pointed his  executor,  the  rectory  of  Sutton,  with  other 
estates,  subject  to  the  payment  of  three  legacies  of  lOOOl. 
each  to  his  three  daughters.  Previous  to  his  death  he 
sold  the  next  presentation  to  the  rectory  for  the  sum  of 
2,1001. 

The  Attornbt  General  and  Mr.  Cox,  for  the  plain-- 
tiffs,  contended,  that  this  conveyance  must  be  set  aside, 
the  principle  of  the  court  not  permitting  such  trans- 
actions in  the  case  of  guardian  and  ward,  solicitor  and 
principal,  trustee  and  cestui  que  trust,  to  stand.  That 
Mrs.  Thomas  Hatch  never  intended  to  give  more  than  the 
mere  presentation  to  Mr.  Giles  thatch,  and  from  her  in- 
firmity of  deafness  was  prevented  from  understanding 
the  effect  of  the  deed  she  bad 'execrtted;  That  at  the 
time  tbb  deed  was  executed  Mm  Cliffe  was  living  in 
Giks  Hatch's  house,  he  still  retaining  all  the  influence*  , 

over  her  which  a  guardian  may  be  supposed  to  have  over 

a  6  2 
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*  warf  .  And  ibat  there  T,ras  no  iubseqnent  tdhfirrtaUott 
«^'       1T//»1^"-  ^«'^*  ^"PPo^ng  th«t  ,be  had  n,eHy     ' 

of  Ume  maKesno  d.fferencfe.  nordoes  thedeath  dfa  tarty    * 
Ajd  any  confirmation  to  the  transaction.  a«d  they  di^    i 

a?»o  flyjon  and  Hylton,  in  sTn.  i4;    G^t«„  v    D,.    < 
Sc.'if.;^.^^''^^'-'  i>^^-^  oa^fin  the  Ho.fof    { 

and  the  |:rantee  »  dead,  his  trne  that  ,n  mrii^r  Pe^    ' 

death  raalces  no  difference.   U  i.  tbeLia*or  timen^JK     * 
has  el.,sed,  only, incethee^ecS^^rd^^^^^^     j 

been  ar^ed    that  ,n  cases  of  fraud  ti»e  »«kes  r^  differ-      " 

inTrfl         Z'^r"''''™"'"^  f«.r  years  after  com.  ' 

«g  of  a«re,  and  » then  married  to  the  very  attorney  who  ' 

prepared  thedeed  which  is  no.  attempted  to  be  sct^Tde  * 
Durmg  all  the  interval  from  their  ma^iage  to  tl  p.^^^ 

whe.  the  grantee  and  one  of  the  two  witnesses  a«  de2        1 

Wofthecaseswhichhavebefenqudtedaecossarilv       } 
JP  to  the  length  of  deciding  tf,at  a  dei,  ..^^^ 

onint?l!"'^*r "''''^"'  '^^  '»«  •«»  -'d-  after  .W        "' 

tubiecl  of  Si  "  "  *"'  °'^"'  "ndmade  it  the 

i?S^^l!.?  ^  «rr«ngeinent  amonyW.  children  ;  «d 
Utoere  <«  any  fna^l  ,„  the  oaae,  oneof  the  present  iiain 
W*  was  uaqueslionably  a  oartv  t«  i»     b  "^  P'^s^nt  ^fam- 
•4  this,  tap«.  of  time  t To«  ^  .l^"'!"  »"»»'.«««^ 
th^M^kn.^^     -J       ^  ^  ^  efficient  oWeciiioa  to 

tLoRBCHAXCELLOR.    ''Length  nV#;^     •  n 

erid^n..  of  tb.  fairness  of  a  tr^^L^fo  ™^  "  '"  ""  ^"'"^ 


( 
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Mr.  MAKS^xEtD.    *'  Even  i^  thb  hipse  of  time  is  cott-       j^o*. 

iidered  under  any  analogy  to  the  statute  of  Jimitationi,  it 

iiust  certainly  afibrd  the  strongest  preiyuaptioQ  against  *  vv,^ 
he  plbintift'  tmse.  It  is  allesed  in  the  bill,  that  this  lady  ^  ^^^\^ 
iM>ugfat  she  was  merely  ^ving  the  next  preseiitalion  to 
^ir.  Gi/rs  Hatch,  tmtil  cannot  be  denied,  that  Mr.  'Vho* 
MS  Ifaith,  then  her  soltoilor,  and  now  her  hiisbaod^  mws^ 
lave  known  the  real  purport  and  object  of  the  deed,  lor 
le  prepared  it,  and  he  must  certainly  have  recollected 
be  nature  of  this  conveyance  :  for  at  a  period  long  iab« 
Bct{ueat  to  its  execution,  when  he  wanted  to  «ell  the  ma- 
ior  of  Sutton,  as  appears  from  the  correspondence,  awd. 
found  that  thetthanor  wonld  not  sell  so  well  as  if  thtad^ 
fowson  of  therefctory  were  srill  anncxed.to  it,  be  writes 
to  bis  brother,  Mr.  GiU$  Hatch,  to  know,  nM  what  he 
Would  take  for  the  surrender  of  his  life  interest,  but  for 
i^e  perpetuity;  and  when  they  difibr  About  the  ^a(tte»  the 
pfmtiffi  remain  <}ufet  until  the  year  l^'yB,  when  Mr. 
CHn  Htitdi  died.  It  is  noft  true,  as  has  been  argaed,  ttiat 
no  circumstances  can  mkke  this  ^eed  good,  fr^m  ihte  re- 
lation of  the  parties  at  \\\t  time  it  was  executed,  for  tv^rj 
^fesmnption  arises  in  its  favour  frewi  the  lapse  of  time 
tndthe  death  of  the  parties.  It  is  lio  afguttientthat  Mrs. 
Bnlzh  did  not,  during  the  tinhe  &f  her  being  sole,  and 
«fter  she  attained  fil,  know  tile  real  nature  of  tiMsdeed, 
for  she  mtist,  at  all  events^  be  suppc^sed  to  have  nivden* 
^ood  it  upon  the  marriage,  and  tlie  matter  might  have 
been  then  contested.  If  the  deed  had  been  then  set  aside, 
fce  parties  Would  have  been  put  upon  the  same  footing  as 
it  had  ntvier  bteil  fexeculed,  but  thut  cnnnet  be  do»ie 
w.  The  d(fendant,  Clife  Hatch,  the  deviffee,  ,under 
e  will  of  <?i7rt  Hatch,  has  takfn  this  estate,  subject  to 
acies,  from  Whidh  he  tvonid  have  been  e'xonerfAed, 
tins  salt  had  been  decided  before  the  tofetatoc^s  4<l* 
se. 

"  Mrs.  JfJrtJcA  was  clearly  cortfpercnt  to  make  this  deed, 
»<1  if  she  \tas  misled  t)y  any  Oive,  it  v:^%  hy  the  man  who 
terwardsbedamc  herbtftbaiid,bi/t  ivj/sthiBifi  her  isolidwir, 
rf  by  bis  brother,  '\rti6  fa  lirtce  tl6afl/  xmd  the  hmsband: 
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1904.       ought  not  DOW  to  benefit  by  a  fraud  to  which  he  i 
THT^.nd*>™selfaparty. 

Wife  €i  iTjg  Court  certainly  watches  such  transactions  w 

C.  Hatch,  great  susptctOD^  but  tiiere  is  no  principle  which  says,  tl 
a  ward  after  coming  of  age,  may  not  make  some  i 
compence  to  a  guardian  for  his  care  and  attention ,  e$| 
cially  when  that  guardian  had  married  the  ward's  a 
sister." 

The  Attohney  General,  in  reply,  adverted  to  1 
case  of  Cole  and  Gibbons,  in  3  P.  fV.  290.  which,  be^ 
gued,  questions  the  power  of  subsequent  confifmatioj 
at  least  it  goes  the  length  of  deciding  that  mere  acqai| 
cence,  or  lapse  of  time,  are  not  alone  sufficient  toed 
blish  such  a  deed. 

Lord  Chancellor.    *'  It  is  impossible,  in  this  ca 
not  to  lament  the  conduct  of  both  Mr.  Giles  and  ^ 
2'hamas  Hatch  towards  this  young  lady,  whose  prope 
by  every  principle  of  honour  and  honesty,  they  i 
bound  to  protect,  instead  of  converting  it  to  their 
interests;  and  I  am  sorry  to  be  obliged  to  state  tlii 
persons,  one  of  whom  bore  the  sacred  character 
clergyman,  and  the  other,  one  of  not  inferior  impoj 
an  officer  of  this  court.    The  father  of  this  ladj 
when  she  was  only  four  years  of  age,  leaving  her  thej 
nor  of  Sutton,  then  worth  about  15,0001.  and  this  re< 
at  that  time  worth  2001.  a  year  ;   and  the  care  of  bei 
son  and  this  property  was  entrusted  to  Mr.  Gih  t^ 
during  her  minority.    He  received  from  tliis  prol 
ISOl.  per  annum  for  her  maintenance,  and  had  »1: 
benefit  of  the  rectory,  to  which  Ije  presented  hims] 
vacancy  having  happened  during  his  guardianshij 
appears  that  this  young  lady  laboured  to  a  very  grei 
gree  under  the  infirmity  of  deafness,  and  it  conseqi 
required  much  greater  care  and  attention  to  see  thi 
understood  perfectly  the  nature  of  every  thing  thaj 
did,  than  a  person  otherwise  circumstanced.    1^ 
gentlemen  did  not  pay  that  gare  and  attention,  their 
duct  has  been  the  most  dishonest  and  base  that  I  ev( 
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with  in  a  court  of  justice.     She  atlained  the  age  of  Gl,  in        1804. 
Ibeycar  1779,  her  guardian  then  being  in  the  enjoyment  ^  V — - 
6f  this  liviog,  and  consequently  understanding  the  value        Wite 
kf  the  property,  the  improveable  nature  of  which  no  one    ^  ^"^  . 
buldknow  as  well  as  himself.    The  accounts  prove  that, 
tough  this  lady  had  attained  the  age  of  2\,  yet  Mr.  Giles 
Match  seems  to  have  felt  the  necessity  of  continuing  bis 
!ire,  for  he  retains  the  possession  of  her  property,  and 
Iceivejt  the  13C)1.  de  anno  in  annum.    It  is  consequently 
miy  that  the  relation  of  guardian  and   ward  had  not 
itsd  in  that  clear  and  distinct  manner  which  is  neces- 
Iff  to  establish  this  deed  ;  and  to  say  that  it  can  stand 
Doldlie  to  go  against  all  the  cases  which  have  been  de- 
^ :  for  tliis  is  a  stronger  case  than   all  others  which 
iTeever  occurred ;  it  being,  clear,  that  she  had  no  com- 
kod  over  her  property  at  the  time   that  she  executed 
sdeed.    If  marriage  had  been  in  contemplation  at  the 
,  and  these  parties  were  disposed  to  act  fairly  towards 
slady,it  was  surely  incumbent  upon  them  not  to  per- 
t  her  to  part  with  a  property  which  was  peculiarly  va-  , 

hble  with  reference  to  the  manor, 
j"  Mr.Gtfe*  Hatch's  accounts,  as  guardian,  were  settled 

11780,  yet  still  all  the  relations  continue,  up  to  the 
riod  of  the  marriage.  Is  it  proved  that  when  she  executed 
*deed,  she  knew  the  value  of  what  she  was  conveying 
Py  ?  No. — ^Was  any  particular  caution  used  to  explain 
deed  itself  to  her  r  Nothing  of  the  sort  is  proved.— 
h plaint^,  2%omas  Hifi^r A,  at  all  events,  grossly  aban- 
ptd  his  duty,  for  he  certainly  sacrificed  one  of  bis  two 

■**  In  such  a  case,  the  wisdom  of  the  court  is  apparent 
(saying  that  it  is  almost  impossible  in  the  cases  of  guar- 
m  and  ward,  solicitor  and  principal,  trustee  and  cestui 
iKtrust,  that  such  a  transaction  shall  stand  supported  on 
N  ground  of  antecedent  benefits  conferred  by  the  one 
fpon  the  other.  It  must  ask,  was  this  done  as  an  act  of 
^I'lion,  freely  and  spontaneously  ?  Was  this  lady  neither 
Nsled  by  undue  kindness,  nojr  actuated  by  an  apprehea-. 
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1804.        sion  that  if  such  an  act  vere  not  done^  difficulties  might 
T  Hatob  and  *'''*^'^  ^^^  recoTering  possesaioni  of  the  other  part  of  her 
Willi       property, 

C.Haicb.'        **  I  am  convinced  that  ihc  Court  would  be  lending  its 
assistance  to  fraud  in  999  out  of  1000  cases,  if  it    were 
to  support  such  a  transaction  as  the  present;  and  if  a  bill 
had  been  filed  to  set  it  aside  in  1780,  there  would  have 
been  no  manner  of  difficulty  in  the  case.     But  now  length 
of  time  is  setup  in  bar  of  this  demand.     Lapse  of  time   is 
always  of  great  consequence,  and   in  every  case  $onrie 
evidence  that  the  transaction  was  not  fraudulent.     Buk 
it  appears  here  that  all  the  relations  of  guardian  and  ward, 
and  all  the  influence  of  the  former,  were  carried  down  to 
tbe  moment  of  the  marriage  with   Thomas  Hatch^     She 
was  evidently   a   child  until  that  event,   and  was  then 
transferred  with  her  property,  by  the  hands  of  her  guar- 
dian, to  this  Thomas  Hatch,    If  the  case  were  clear  at  the 
time  of  coverture,  neither  that  change  of  situation  nor  the 
lapse  of  time  can  make  any  difference.    The  Court  can- 
not suppose  a  confirmation.     If  sole,  Mrs.  Hatch  would 
be  clearly  entitled  to  relief,  and   all  the  diflSculty  is,   in 
fact,  thrown  in  the  way  by  her  being  connected  with  this 
husband.     But  where  relief  is  given  by  the  policy  of  the 
law,  it  is  not  a  sufficient  "objection  that  the  benefit  of  that 
relief  goes  to  a  party  through  his  connection  with  a  per^ 
son  really  entitled  who  does  not  himself  deserve  it :    for, 
where  the  court  relieves  upon   the  policy  of  the  law,  it 
has  been    decided   that    the    fraud    may    be    uo^oqCj 
thoiisjh  il  even  operate  to  the  benefit  of  the  party  causing 
the  fraud.    This  instrument  must,    therefore,   be   deli- 
vered np  to  be  cancelled.     If  the  wife  hc^d  survived  tiie 
husband,  and  this  had  been  her  h\\\,  I  WQm1<J  have  given 
the  costs,  but  I  shall  not  do  it  here  ;  and  if  there  was  any 
settlcnient  made  upon  this  marriage,  this  rectory  qx(i3t 
be  subject  to  tbe  trusts  of  tb^  settlement." 
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TflOMAS  Coles  v.  James  Trecothick,  Esq.  William        i804.  . 
Coles,  and  Westgarth  Snaitu. — Jan.^d.  cTlH 


versus 

TRBCOTHieX, 


U.  Decree  for  specific  performance — purchase  hy  a  father  whose      mnd  Other*. 
mxma  trustee  for  the  sale  of  defendants*  estates :  Held  good^ 
there  being  no  positive  proof  of  fraud, 

U  Question^  whether  an  auctioneer's  clerk^  under  a  general  atr- 
Ikorit^  to  act  in  his  master^s  absence^  could  sign  a  contract  for 
w/f  of  on  estate  according  to  the  statute  of  frauds :  Held,  that 
^  couldf  where  the  party  selling  knew  that  he  was  so  to  act. 

)i'  Whether f  where  the  clerk  of  an  auctioneer  signs  the  contract 
u  atcitneufor  his  master  (the  agent  authorized  to  sell  tite 
tMe)y  he  can  he  considered  as  a  contracting  party  according 
iothe  statute  of  frauds:   Held,  that  he  could, 

JHE  bill  stated  that  the  defendant  Trecothick,  being  Brtt. 
»  seized  in  fee  of  the  manor  of  Addington,  in  Surrey, 
villi  the  perpetual  advowson  and  tithes  of  the  whole  pa-«. 
^^ofJddington,  and  of  the  capital  mansion-house  and 
f^^K  &c.  estimated  at  the  value  of  90^0001.  and  up* 
^ii,  and  being  indebted,  amongst  other  persons,  to 
thtcaites  and  JVIieelwrighl,  upon  bonds  for  17,7801.  2s.  8d. 
ffoposed  to  convey  all  his  estates  at  Jddington  aforesaid, 
bthe  defendants  Wm.  Coles  and  Westgarth  Snaith,  in, trust 
bsell  the  same  for  payment  of  debts ;  and  a  defeazance 
•as  indorsed  upon  a  warrant  of  attorney  to  confess  judg«- 
^Qt  in  an  action  upon  the  said  bonds,  declaring  that  na 
Kiecution  should  issue  within  2  calendar  months  from  the 
fcte,  but  on  default  made  in  one  of  the  acts  there  speci- 
fed,  viz.  that  Mr.  Trecothick  should  deliver,  at  his  own 
wpence,  to  Walton,  the  solicitor,  for  the  parties  holding 
w^  bouds,  within  a  month,  a  complete  abstract  of  title. 
^^the  Jddington  estate,  tW investigation  whereof  should 
feat  Trecothick^  expence  ;  and  also,  that  within  the 
^tMnaining  month  he  should,  with  Mrs.'  Trecothick  his. 
*'ie,  execute  a  conveyance  of  the  said  estate  to  the  rfc-. 

^OL.  in.  N^  17-  H  H 
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^^^'  fendants,  Coles  and  Snaith,  the  holders  of  two  of  the 
CoLKs  bonds^  all  costs  of  which  should  be  also  paid  by  him^  in 
Tre^'thick,  ^^^^f  to  sell  the  same  by  public  auction  or  private  con- 
tnd  Others,  tract,  together  or  in  parcels,  without  the  interference  or 
interruption  of  Mr.  TrtcotMck  ;  and  out  of  the  proceeds 
first,  to  pay  off  the  incumbrances  affecting  the  estate; 
secondly,  to  satisfy  all  charges  incurred  in  making  out 
titles;  and  thirdly,  to  discharge  the  principal  and  inle- 
xest  on  the  three  bonds  ;  and  lastly,  after  full  indemnity  to 
the  trustees,  to  pay  the  surplus  to  Mr.  TrtcotMck.  Tlie 
judgment  to  stand  ts  a  security  not  only  for  the  payment 
of  the  principal  and  interest  on  the  bonds  in  case  of  failure 
in  the  acts  aforesaid,  but  also  for  the  due  performance  of 
the  covenants  to  be  contained  in  such  conveyance;  as 
also  for  the  payment  on  demand  of  the  principal  and  in- 
terest secured  by  the  said  judgment,  as  should  not  within 
ten  calendar  months  be  realized  under  the  sale  of  the  Ad- 
dington  estate,  in  ci^se  such  conveyance  be  executed 
\vithin  the  time  specified. 

That  there  being  several  incumbrances  on  the  said 
estates,  ho  conveyance  of  the  legal  interest,  on  equity  of 
xedemption,  was  executed  by  the  said  James  Trecothick, 
and  the  right  of  the  trustees  is  merely  an  equitable  interest. 

Th^t  in  order  to  prepare  for  the  sale,  the  estate  and 
premises  were  surveyed  and  valued  by  Smith,  an  auc- 
tioneer, wi^h  the  approbation  of  the  trustees,'and  under 
the  directions  of  the  said  James  Trecothick^  when  the 
same  wcr^  estimated  at  upwj^rds  of  100,0001.  and  Treco" 
thick  having  resolved  on  gelling  by  auction,  wrote  a  let- 
ter to  the  trustees,  desiring  that,  in  case  a  purchaser  at 
or  above  the  price  of  \  1 0,0001.  should  not  offer,  the  estate 
should  be  bought  in,  to  be  afterwards  disposed  of  in  lots, 

That  the  estate  was  accordingly  put  up  for  sale  on  the 
7th  of  July,  1802,  at  109,3001.  bpt  no  bidders  ap- 
pearing, it  was  determined  to  sell  the  same  by  lots,  the 
management  of  which-  Trecothick  undertook,  with  the 
consent  of  the  trustees,  and  the  same  was  divided  under 
bis  direction  into  twenty-two  lots.  That  previous  to  the 
time  of  the  second  sale,  the  said  James  Trecothick  and 
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indth  setded  the  prices  at  which  the  several  lots  were  to      ^»^ 
be  sold^  or  if  not  sold^  bought  in^  and  afterwards  disposed       Colss 
of  by  private  contract.  t^^mcx 

That  upon  the  said  premises  being  put  up  for  sale,  se*  ud  Otbeit. 
Teral  of  the  lots  were  sold,  but  others,  and  particularly 
lot  1^  consisting  of  the  manors  ofAddington  and  Temple, 
«ritb  the  perpetual  advowson  of  the  vicarage  of  Adding-* 
tQfiy  and  the  mansion-house,  park,  &c.  containing  toge- 
Iher  420  acres,  were  bought  in  for  the  said  James  Treco- 
Hick,  at  the  sum  of  19,3501.  That  several  of  the  lota 
sosold  were  afterwards  disposed  of  by  private  contract, 
Buder  the  direction  and  with  the  approbation  of  the  said 
Jmet  Trecoihick. 

That  on  Smith's  being  about  to  go  out  of  town,  and  his 
bforming  Mr.  Trecothick  that  his  clerks  would  enter  into 
toy  contracts  for  the  disposal  of  the  unsold  lots,  TrecO'^ 
^ck  expressed  himself  perfectly  satisfied,  and  about  the 
feonth  of  Oi'tober  called  several  times  on  the  defendant, 
f^illiam  Coles,  and  expressed  a  wish  that  he  or  the  plain- 
i^  would  purchase  lot  1 ;  but  the  said  William  Coles,  con- 
niving it  to  be  inconsistent  with  his  character  of  trustee, 
^solotely  refused  the  oflfer. 

That  at  a  meeting  of  the  trustees,  which  was  attended 
ly  Mr.  Dtbartf,  the  solicitor  for  Mr.  Trecothick,  and 
f^ollon,  the  solicitor  for  the  trustees,  in  order  to  consider 
rtat  should  be  done  with  the  lots  unsold,  Mr.  Debary 
aid,  "  that  Mr.  Trecothick  had  desired  him  to  offer  lot  1 
^  the  said  William  Coles,  or  the  plaintiff,  his  father,  at 
^lOOOl.  being  very  desirous  that  one  of  them  should  be 
Repurchaser;'*  to  which  Walton  replied, ''  that  as  to  WiU 
fiaoi  Colts  standing  in  the  situation  of  a  trustee,  he  nei- 
*er  would  or  could  become  the  purchaser,  \Vhatever  the 
p^flm^/^might  do  as  an  indifferent  person. 

That  the  said  William  Coles  absolutely  refused,  and  ne- 
^^f  had  any  interest  in  the  said  purchase,  but  having  com- 
»i«nicated  Mr.  TrecothicWs  wish  to  the  plaintiff,  he  de- 
'^rmined  to  accept  the  same.  That  the  plaintiff  being 
^ttUf  town,  his  son  (the  defendant)  William  Coles,  met 
mi  2 
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'^        Mr.  Debary,  on  the  6th  of  November,  at  Smt/A's  house, 

CoLBs      and  informed  him  the  plaintiff  would  become  the  pur- 

rT«c'JT..fcK  chaser. 

aadOtefs.       That  on  the  same  day  the  sum  of  20,00(>1.  was  offered 

"by  a  Mr.  Young  for  the  said  lot,  whereupon  Smith  asked 

Mr.  Treeothick  whether  the  plaint  fff  or  Yiwifg  should  have 

the  lot,  lo  which  he  replied,  "You  may  do  as  you  please ;" 

to  which  5fw/M  answered,  ''Then  it  is  Mr.  Co/es*;'*  and 

Mr.  Treeothick  said  "  Yes."— That  on  the  afternoon  of 

the  same  day,  Walton,  who  also  acted  as  solicitor  for  the 

plaintiff^,  called  at   SWiiVA's,  and  entered  into  a  contract, 

in  writing,  for  the  purchase  of  the  said  lot  1,  which  was 

written  on  the  back  of  the  particulars  of  sale,  and  is 

partly  as  follows  : — 

''  I  agree  to  purchase  lot  1,  in  this  particular,  agreeable 
''to  the  annexed  conditions,  and  to  give  for  the  same  the 
"  sura  of  <20,000l. — ^Signed  for  Thomas  Coles,  Esq.  Jim. 
"  JValion,  Cth  Nov.  1802.~VVitness  Evan  Phillips,  for 
"  Mr.  Smith,  agent  to  the  seller," 

That  WaUcn  signed  the  contract  as  the  «g^,  and  oo 
the  behalf  of  the;;iii«/i^,  and  the  said  EvanPhiUipsvi'd& 
the  clerk  of  Snuih,  and  transacted  his  business  in  his  ab- 
sence, and  signed  and  witnessed  the  same  on  the  part  of 
Smith,  the  agent  for  the  vendor  Mr.  Treeothick ;  that  the 
plaintiff  paid  a  deposit  of  lOl.  per  cent,  upon  the  purchase 
*  money,  according  to  the  conditions  of  sole;  and  that  a 
receipt  for  the  ss;me  was  given,  signed  by  William  Glower, 
a  clerk  of  Smith's,  and  duly  authorized  by  him.  That 
the  plaint  iff  is  desirous  to  complete  his  purchase,  but  that 
the  defendant,  Treeothick,  refuses  to  perform  the  same. 

The  bill,  therefore,  prayed,  that  the  said  opntract  might 
be  decreed  to  be  specifically  performed^  and  carried  iuto 
execution* 

,     The  defendant,  Treeothick,  by  his  answer,  admitted  be 

AHtiTiB.      j^^j  executed  the  bonds  in  the  bill  mentioned,  f(»r  the 

.paymentof  the  said  debts  by  instaknents>  which  were  as- 
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ligned  to  Thomas  Colct  xb^  plaintiff, Goodwin,  mi 

W «.  Celes,  the  defendants,  sugar  brokers,  and  to  St/kes,  CotsT 
Snaith,  and  Co.  bankejrs.  That  having  made  delauk  in  *'«••»•'* 
the  payment  of  the  first  instalment,  owing  to  lieavy  losses  «u4  OUi.«». 
on  bis  estates  in  the  island  of  Grenada,  several  meetings 
were  held  with  the  holders  of  the  bonds,  when  it  was  agreed 
tlut  the  defendant  should  be  allowed  two  years  for  the 
payment  «f  the  debt,  on  his  executing  a  conveyance  to 
the  defemd/aMs,  William  Coles  and  Snaith,  of  his  said 
estates,  in  tmst,  to  sell  the  same  at  the  end  of  two  years, 
if  the  said  debt  should  not  be  before  paid.  That  the  said 
trustees,  or  their  solicitor,  imputing  some  unavoidabla 
delays  to  the  d^cndant  in  preparing  the  abstract  of  his  title, 
occasioned  by  the  title  deeds  not  being  in  his  possession^ 
determined  to  impose  harsher  and  more  rigorous  terms 
upon  him,  and  therefore  prevailed  upon  TliKaites  and 
WA^etor^/i^  to  arrest  the  rfe/Vwdtfw/,  contrary  to  the  un- 
derstandipg  come  to  between  them. 

That  the  defendant  thereupon  offered  bail,  but  the  she- 
riff declined  accepting  tlie  same  without  the  consent  of 
^^ plaintiff* A  attorney,  who  refusing  to  interfere,  the  de^ 
ffndant  removed  himself  to  the  King^s  Bench,  and  that 
under  the  pressure  of  such  circumstances,  though  possess- 
ed of  property  much  more  tium  sufficient  to  'pay  all  his 
debts,  being  wholly  in  the  power  of  the  plaintiffs,  he  was. 
constrained  to  accept  the  terms  dictated  to  him  by  IValton, 
their  solicitor,  and  did  accordingly  sign  such  defeazuuce 
as  stated  in  the  bill. 

Admits  that  the  said  estates  were  surveyed  and  valued 
by  Smith;  that  he  consented  to  Smith'a  appointment,  and 
occasionally  communicated  and  gave  directions  relating 
to  the  disposal  and  arrangement  of  the  lots.  Tl)at  in  this 
lie  acted  with  the  concurrence  and  assent  of  the  trusteed, 
^y  whom  Smith  was  originally  appointed ;  and  that  hj 
agreed  to  the  prices  fixed  by  Smith,  though  less  than  un- 
der any  other  circumstances  he  would  have  taken ;  and 
that  he  signed  authority  to  Smith  to  sell  at  those  prices. 

That  Walton,  tl>e  solicitor  for  the  trusti^es,  took  upon 
himself  the  management  of  the  sale,  and  that  several  of 
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1604.       the  lota  bought  in  were  afterwards  disposed  of  by  Smith  bj 
\^„^i,      private  contract  but  that  the  defendant  never  did  autho- 
teriHt       rize  or  empower  Phillips  and  Glover,  Smith's  clerks,  to 
«Ad  Others,    make  contracts  on  his  behalf ;  and  that  upon  Smith*^  men* 
tioning  his  intention  to  go  out  of  town>  he  told  the  de^ 
fendant  he  would  leave  with  his  clerks  directions  how  to 
act ;  but  the  drfcndant  never  understood  xktsX  they  had 
any  authority  from   their  principal  to  sign  any  agree* 
itient  for  disposing  of  any  of  the  lots  unsold ;  nor  did  de- 
fendant ever  give  his  assent  or  any  authority  to  such  derki 
disposing  of  the  estate^  or  signing  any  contract  for  the 
sale  of  the  same. 

That  the  defendant  never  expressed  any  wish  to  William 
Coles,  that  he  Or  his  father  should  become  the  purchaser 
of  lot  I,  or  make  any  olTcr  to  him.  That  he  has  beea 
informed  that  Walton  intimated  to  Mr.  Debary,  tliat  it 
was  the  wish  of  William  Coles  to  become  the  purchaser  of 
part  of  the  estates  unsold,  and  that  he  had  been  deterred 
from  bidding  at  the  sale  solely  because  he  was  a  trustee  ; 
but  that  he,  Walton,  was  of  opinion,  that  as  the  sale  was 
over,  and  the  trust-deed  had  never  been  executed,  there 
was  no  impropriety  in  such  a  purchase.  That  the  de- 
fendant being  anxious  to  finish  the  business,  and  to  avoid 
the  consequences  of  the  judgment  against  him,  desired 
Mr.  Debary  to  offer  the  said  lot  to  the  defendant.  Coles, 
for  20,0001.  That*  on  Mr.  Deharys  making  such  offer, 
Walton  observed,  that  he  had  no  authority  to  treat,  so 
the  plaintiff*  could  not  be  expected  to  give  more  than 
19>d00l.  for  thesamcj  being  what  was  originally  asked. 

That  the  defendant  told  Mr.  Debary  he  believed  the 
.  said  lot  was  worth  25,0001.  and  ought  to  fetch  2d,000l. 
if  sold  as  it  then  was,  having  been  so  jnformed  by  Driver^ 
an  eminent  surveyor.  That  the  defendant  had  never 
heard  that  Walton  was  authorized  bv  the  plaintiff,  or  by 
any  person  on  his  behalf,  to  offer  the  said  sum  of  20,0001. 
nor  doth  he  believe  that  the  plaintiff  ever  gave 
any  authority  to  Walton  to  purchase  the  said  lot.  That 
tlie  defendant,  Thomas  Coles,  told  Smith,  in  the  hearing  of 
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Debary,  that  he  was  authorized  to  offer  ig^500L  and  no  ^^o^ 
mare,  but  his  father  would  give  20^0001.  sooner  than  an j  Coles 
other  person  should  have  it.  TaicoTHict 

That  Young  told  the  defendant  that  if  Smith  had  not  aaU  Othmp. 
informed  him  that  no  offer  would  be  accepted,  he  would 
bave  advanced  his  bidding,  heing  authorized  by  his  prin- 
cipal to  do  so.  That  the  defendant  understanding  from 
Smith  that  neither  of  the  parties  would  advance  on  the 
bidding  for  20,(X)0l.  did  say,  that  Mr.  Coks  must  do  as 
be  pleased,  meaning  that  Coles  might  exercise  his  judg** 
meot  thereon  :  but  if  the  defendant  had  understood  the 
whole  of  the  conversation  between  Young  and  Smith,  he 
would  not  have  expressed  himself  so.  Denies  that  he 
ever  did  declare  his  assent  to  Smithes  giving  the  preference 
\o  Coles  in  any  manner,  having  no  other  intention  than 
it  should  be  sold  for  the  best  price. 

That  the  defendant  never  authorized  or  empowered 
Phillips  or  Glover,  or,  on  that  occasion.  Smith  to  enter 
into  or  sign  such  agreement  on  his  part ;  and  he  has  been 
informed  that  Phillips  and  Giovtr  told  Young  that  they 
bad  not  any  authority  to  treat  for  lot  1,  nor  had  any  one 
but  Smith. 

Admits,  that  when  he  first  received  an  account  of  such 
contract  being  signed  he  neither  acquiesced  in^  nor  dis- 
sented therefrom,  nor  was  he  sensible  that  an  injurious 
preference  had  been  given  to  the  plaintiff  until  Young 
informed  him  of  the  circumstances,  and  that  thereupon 
finding  such  contract  was  not  made  between  competent 
parties,  or  signed  by  those  legally  authorized,  he  refused 
to  confirm  the  same,  which  he  was  the  rather  induced  to 
do  from  receiving  a  letter  from  Young,  dated  13th  No» 
vemher,  18()C,  in  which  Young  offered  him  25,0001.  and 
to  pay  for  the  timber  at  a  valuation. 

That  defendant  has  no  reason  to  believe  that  Walton 
was  authorized  to  pay  the  sum  of  2,0001.  as  a  deposit  by 
the  plaintiff' ;  and  that  such  payment  cannot  be  consi- 
dered in  part-performance  of  tlje  agreement,  as  the  same 
was  received  by  Glover,  who  was  not  legally  authorized  to 
receive  the  same. 
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/^<^  SMth,  tbAtbyanactofpftrliametitoftheddthDtfVb  • 

CoLift      n.  entitled^  '^  An  act  for  the  prevention  of  frauds  wi  | 
Tuto^JrAfcv  P^JJurie*/'    i^  i»  enacted,  thai  no  nciion  $haU  he  bro^ht  j 
«a4  Oiiwrs.  on  awf  conirmci  or  taU  of  UntU,  ienemenU,  or  hercdiia- 
tneniMy  or  any  i$Uere$i  in,  or  concerning  them,  nnkss  tk  ' 
agrtement  upon  which  such  action  shall  he  brought,  or 
Mome  memorandum  or  note  thereof  shall  be  in  writing,  and  . 
signed  by  the  farty  to  be  charged  iherenrith,  or  some  otkr 
person  thereto  by  him  lawfully  authorized.    And  defendant 
aver»9  that  the  said  agreement  was  not,  nor  was  any  me- . 
morandam,  notes  or  note  of  the  said  agreement,  in  writ* 
^^f  ^goed  bj  drftndant,  or  by  any  other  person  or  per- 
sons by  htm  thereto  lawfully  authorized,  and  therefore 
insists  to  have  the  benefit  of  the  same. 

^f'lldam  ^vT  ^^^  defendant,  Wm.  Colts,  by  his  answer,  saith,  that . 
Colei.  '  *  Mr.  Trecothiek  called  upon  him,  and  said  that  he  wished 
defendant  would  purchase  lot  1  of  the  said  estate,  but 
thsit  defendant  having  accepted  the  trust,  conceived  it 
would  be  improper  in  him  to  purchase  any  part  of  the 
estate,  and  therefore  absolutely  refused.  That  he  never 
did  in  any  manner  purchase,  or  consent,  or  agi'eeto  pur- 
chase, or  ever  authorize  and  empo^ver  Walton,  or  any 
other  person,  to  purchase,  nor  ever  meant  or  intended  to 
purchase  the  said  lot,  or  any  part  of  the  said  trust  estate 
or  premises  whatsoever.  And  he  denies  that  he  hath  now^ 
or  ever  had  any  beneficial  or  other  interest,  either  di- 
rectly or  indirectly,  in  the  purchase  of  the  ssud  estate. 

Plaiiittfls'  Edward  Smith,  in  his  examination  for  the  plaintiffs 

stated,  that  he  had  general  authority  to  sell  the  said  estates 
and  premises  by  private  contract  or  public  auction,  and 
tliat  it  was  fully  understood  between  the  defendant,  Tre- 
cothiek, and  him,  and  the  dej/ndants  the  trustees,  thai 
such  of  the  lots  as  were  unsold  should  be  sold  by  the  de- 
ponent by  private  contract,  and  most  of  the  lots  remain- 
ing unsold  were  accordingly  afterwards,  under  such  un- 
derstanding, sold  by  the  deponent,  or  his  said  clerks  in  his 
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abseace  fiBOQ.  hoaie>  anfl  aesent^  to  aM  confiimed  by       ifio^- 

Saith,  tfaatiiponde/bMl0nt  TriscoMicft'sinquirin  what  ri^^^uic^^ 
was  to  be  done  upoa  deponent's  absence  from  town,  he  ^^^  othen. 
iaformed  him  that  he  tcansacted  great  part  of  his  busi* 
ness  thfough  hia  clerka,  BhUlip^  and  Glwtr,  who^  acted 
for  him  in  all  his  business  whenever  iie  was  absent,  and 
wooidj  as  they  did  on  all  other  like  occasions,  enter  into 
any  contracts,  and  dispose  of  the  unsold  lots,  if  purchasers 
offipied ;  at  which  defendant,  Truothick,  appeared  per- 
ieclly  satisfied. 

Hat  on  a  meeting  of  the  parUe^  on  the  £6th  of  Octo^ 
btr,  1802,  Mr.  Debary  said,  that  defendant  Trecothick, 
bad  desired  him  to  offer  lot  1  to  William  Coles,  or  his 
lather  ^e  plaintiff ,  at  the  sum  of  £0,0()0l.  and  that  the 
defendant  was  very  desirous  that  one  of  t^em  should  be 
the  purchaser,  when  Walton  made  such  reply  as  stated 
in  the  bill.  That  upon  the  sum  of  20,0001.  being  offered 
for  the  said  lot  by  the  plaintiff,  and  also  by  Mr.  Yoting, 
deponent  asked  Mr.  Trecothick  "  whether  Thomas  Coles 
or  Young  were  to  have  it,"  tO|Which  he  replied, ''  You  may 
do  as  you  please ;"  but  deponent  declined  to  decide ;  upon 
which  defendant  Trecothick  then  said,  and  afterwards  re- 
peated in  the  presence  of  Glover,  that  deponent  was  to  do 
as  he  pleased;  to  which  deponent  replied,  "Then,  Sir, 
ilis  Mr.  Co&j';**  and  defendant  then  sa\d,  "  Let  Mr, 
Coles  have  it." 

That  Phillips  and  Glover,  deponent's  clerks,  have  for 
many  years  been  appointed  by  deponent,  in  his  absence, 
to  manage  his  business,  and  to  sign,  make  out  contracts, 
and  perform  all  necessary  matters  relating  thereto,  and  in 
consequence  thereof  the  contract  in  question  was  signed 
W  Phillips,  as  deponent's  clerk  or  agent,  and  that  it  has 
oeen  deponent's  invariable  usage  to  appoiqt  him  s<>  to 
io,  as  deponent  could  not  otherwise  transact  his  business; 
and  that  it  is  usual  in  the  course  of  the  business  of  an 
auctioneer  and  agent  for  the  sale  of  estates,  to  appoint 
confidential  clerks  to  enter  into  or  sign  contracts  for,  and 
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^^^-       in  the  absence  of  their  principals ;  as  such  bonoess  could 
Coles        not  Otherwise  to  any  considerable  extent  be  carried  on. 
Tn^ol^Hici,      Saith,  that  Phillips  and  G/or<;r  being  made  acquainted 
and  Otheri.   with  the  prices  fixed  by  the  defendant,  were,  as  on  all 
other  occasions,  in  the  course  of  deponent's  business,  to 
enter  into  contracts  in  his  absence  ;  and  that  the  deftn- 
dantwBS  informed  that  the  p/ain^^- had  agreed  to  par- 
chase  the  estate  both  by  letter  to  him  and  Dcbary  his 
solicitor,  written  by  Phillips^  and  accompanied  by  a  copy 
of  the  contract  and  signatures.    That  Uie  defendant  did 
not  object  to  the  sale  until  after  several  applications  made 
to  the  plaintiff  through  the   defendant ^  Wm.  Coles,  to 
request  the  plaintiff  would  give  up  liis  purchase^  and.^ 
until  he  had  refused  so  to  do. 

Phillips,  in  his  examination,  stated  that  some  of  the^ 
unsold  lots  were  afterwards  sold  by  Smith,  or  deponcot 
and  Glover,  and  to  which  the  defendant  never  made  aof 
objection.    That  he  and   Glover  were   appointed  gene-', 
rally  by  Smith  to  enter  into  and  sign  contracts^  and  to; 
do  all  business  in   his   absence;  and  that  deponent  re« ^ 
ceived  instructions  from  Smith  when  he  left  town  to  entec- 
into  and  sign  contract  for  lot  1  to  the  plaintiff.     T^^^^ 
the  contract  is  made  according  to    the    usual  mode  oq, 
transacting  such  business,  except  that  deponent  some* 
times  does  not  sign  his  name  as  a  witness  to  the  contract, 
where  he  receives  the  deposit  money,  as  he  then  signs 
the  receipt  for  such  deposit. 

Mr.  Mansfield,  Mr,  Richards,  and  Mr.  Trow ee, 
for  the  plaintiff . 

"  This  is  a  bill  for  the  specific  performance  of  an  agree- 
ment under  circumstances  which  make  the  case  very  sim- 
ple. Mr.  Trecothick  being  an  embarrassed  man,  witlioul 
any  immediate  means  of  relieving  himself,  makes  the 
agreement  with  his  creditors,  by  which  his  esUites  were 
to  be  brought  to  sale,  and  he  is  entrusted  by  the  trustct  > 
with  the  superintendance  and  controul  of  the  whole  bu-i 
siness.  The  sales  cannot  be  objected  to  on  the  score  ol| 
price,    for  tUey  are,  in  fact,    extremely    beneficial  toi 
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him,  for  the  whole  rental  of  the  estate  was  only  1360l.  a      J^o*' 
rear.     But  a  question  is  to  be  raised  upon  the  statute  of       Colus 
frauds,  whether  the  persons  who  signed  the  contract  had    xatcoTHicK 
ADj  authority  to  do  so.    Mr.  Treeothick  has  decided  that    and  Otberi. 
question,  for  upon  Smith's  representing  his  manner  of 
doing  business  in  his  absence,  he  acquiesces  in  it,  and 
approves  the  price  which  was  to  be  given.    But  the  con- 
tract itself  answers  all  that  is  required  by  the  statute.    It 
is  signed  by  Walton,  agent  to  Coles,  and  witnessed  by 
Philiips  for  SmUh,  as  agent  to  Mr.  Treeothick.    The  sign- 
ing of  the  receipt  for  the  deposit  money  would  itself  be  a 
contract.    The  agency  of  Smith  is  not  doubted,  and 
there  is  no  complaint  but  that  a  sufficient  price  has  not 
been  obtained.    The  agreement  was  in  fact  made,  but  if 
it  is  not  such  a  one  as  sanctioned  by  the  statute,  a  court 
.of equity  will  not  execute  it;  and  this  brings  it  to  the 
point  as  to  the  authority  of  the  contracting  parties.'' 

LoBD  Chancellor.  ''  There  is  no  evidence  on  either 
sde  that  Walton  had  any  authority  from  Thomas  Coles, 
the  plaintiff,  to  sign  this  contract;  but  as  it  strikes  mc  at 
present,  Phillips  and  Glover  were  duly  authorized  withia 
the  statute/' 

Mr.  Mansfield.  ''  It  may  perhaps  be  objected,  that 
there  is  no  mutuality  to  support  this  contract,  Phillips 
having  signed  as  a  witness ;  but  the  case  of  Welford  and 
Beazley,  3  Jtk.  503,  decides  that  it  is  of  no  conse- 
quence where  the  name  is  signed,  whether  at  the  top  or 
bottom,  or  in  the  body  of  the  instrument,  and  he  must 
be  here  considered  as  the  agent  and  a  contracting  party  ; 
and  this  was  also  decided  in  the  case  o(  Stokes  and  Moore, 
in  a  note  of  Mr.  Cox's,  to  the  case  o(  Hawkins  v.  Holmes, 
1  P.  Wms.  770,  where  it  is  said,  that  the  signature  re- 
quired by  the  statute  is  to  have  the  effect  of  giving  au- 
thenticity to  the  whole  instrument;  and  where  the  name 
is  inserted  in  such  a  manner  as  to  have  that  effect,  it  did 
not  much  signify  in  what  part  of  the  instrument  it  was  to 
be  found.'' 
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tsM.  IHIR©  CHAHCBLto*.    "  I  bftvc  foliic  doiibl  of  the 

^^^^^      doctrine  in  that  case/' 

^wdoihm.      [Mr.RoMiLLY  said  that  Mr.  Cwr's  mrte  ww  boJ  , 
perfect.] 

Mr.  Mah sFiELD.  ''  A  sale  by  aaeiion  «  not  wiArt  . 
the  statute  of  fraads.  An -aactiotieer  pattiag  down  ilH  ^ 
name  of  a  bidder  and  the  price^  beidg  properly  Mtho  : 
rized.to  do  so^  is  a  signing  witbtn  the  reasoning  of  th  ^ 
act.  It  is  tme  that  Lord  Chief  Jostiee  Eyre,  at  AS  , 
'Prim,  held  J  that  such  a  cate  was  not  wHhin  the  act,  upel 
the  ground,  that  in  the  case  of  Stem  t.  Moih9t,  5  Bi 
>92l,  decided  in  the  King's  Bench,  tKe  agreteeni  ^  ' 
forgoods^  but  the  one 'before  him  for  an  estate.  H 
^6le  objection  is,  that  instead  ofPkHUpe  siting  as  ogs  r 
for  Mr.  Trecothith,  or  stgniag  merdy  witbbut  aayscM  ; 
tion  at  all^  he  has  put  the  word  witneu,  but  the  ratioo  ^ 
explanation  must  be,  that  he  signed  it  as  -^a  ;^inj.  A 
cbuld  not  sign,  as  witness,  iov  Smtk,  who*was'DOtpi^, 
sent ;  but  when  he  adds^  for  Mr.  Smith,  agent  for  4 
utltr,  be  must  have  meant  as  agent  to  him  who  w» 
party  to  the  contract.  To  satisfy  the  statute  there  in4 
be  a  contract  in  writing,  and  a  signature  of  the  party ;  bot 
in '  Wtlford  v.  Btazley  ( 1 )  the  woman  who  signed  was  ns 
party,  but  knowing  the  contents  of  the  deeds,  itwssheld, 
that  her  signature,  as  a*  witness,  satisfied  the  statute;  l^er 
interest  making  her  a  fparty.  This  agreement  also  V^ 
the  confirmation  of  part  performance  by  payment  of  the 
deposit.    See  Main  v.  Mtlbourm,  4  Vtipjun.  M. 

Mr.  RoMiLLY,  Mr.  Stamlst,  and  SirTiroiiAsTcK- 
TON,  for  the  defendant  Treeothitk. 

*'  The  question,  whether  this  agreement  is  dirfy  signed) 
is  not  the  only  one,  but  also,  whether,  ixnder  all'  the  vcrv 
peculiar  circumstances  of  this  case,  the  Court  oaght  tc 
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interpose.     Mr,  Trecotkidcj   though  perfectly  solvent,       ^w*- 
^as^  at  the  time  of  this  tratftactioD,  ttn  embarrassed  nian^       Com 
and  wa^ibr  ced  into  ibis  arrangement  under  circumstances  ^  ^^^^* 
of  peculiar  oppression.    >Koth  the  trustees  were  creditors^    -AodOthcin. 
and  though  with  great  affectation  of  delicacyi  WilUam 
Coles,  the  defendant,  declined  to  be  the  purchaser  of 
•diislot;  yet  he  appears  to  have  been  the  i^ent  of  t  the 
intended  purchaser^  hisiather,  and  endeavouring  to  get 
tlie  est^e  tor  him  at  as  low  a  price  as  he  could.    Two 
penoDs  proposed  the  same  sum  for  thesame  lot^  but  was 
tbere  aoy«cx>mpetition.  ?  Surely  finuVA  ovght  to 'have  in- 
qaired  whether  either  would  advance ;  and  it  is  clear  that 
Mr.  TrceotMck  was  not  truly  informed  of  all  the  circum- 
stances'of  the  case.    There  was  concealment  both  by 
"Snntk  and  tVm.  -  CaUi.    The  latter  was  in  a  situation  tx> 
«cqoire  infomtation,  which  it  wia?hi»duty  to  havie  com- 
nsnicated  to  bis  principal.    Although  in  particular  cases 
t  tmsteentay  purchase  from  h'ls^ cestui  que  trusty  yet  the 
principle  upon  which  the*  Court  acts  in  these  cases  affects 
tbe  pbinfi/f,  TAoNMr  CoArs,  as  much  as  Wm.  Goles,    It 
QiQst  be  admitted,  that  Young,  upon  the  whole,  acted  in- 
jttdiciously,  but  the  very  , circumstance  of   his    having 
made  an  offer  gf  £5/XX>l.  afford.s  good  ground  to  insist, 
that  this  agreement  should  be  given  up  -  to  be  eancelled. 

''  As  to  the  contract  itself,  Phillipi  and  Glover  had 
dearly  no  authority  tasign  it  ;•  a  letter  from  Yomig  shews 
K  for  he  Says  that  wfcen  he  called  at  SmttKn  house,  only 
two  days  before  this  contract  was  signed,  both  PhiHips 
and  G/avf  r  infonned  hhn  that  they  had  not  any  antho- 
^tyio  treat  for  iot  1,  nor  had  any  one'but  5inttAany  au- 
thority or  power  to  contract  for  or  sell  the  same.  They 
describe  themselves  a^  the  servants  of  Smith,  and  not  as 
the  agents  of  Mr.  Trt^othick.  Sales  by  auction  differ 
ftom  other  contracts, -anfd  it  has  beendecided  by  Lord 
Chief  JoMice  jEyr^,  contrary  to  the  decision  of  Lofd 
^ian^d,  that  lin' agent,  writing  down  the  name  of'^a 
T^rtyas  a  ptirchaser,  does  not  constitnte  an 'agreement 
^^enrelMwg  to  land^.  *The  contract  is  not  in  fact  signed 
hjr  any  person  as  agent  to  Mr.  Treeothick,  and  the  receipt 
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^^^-        cannol  constitute  an  agreement.    It  was  never  insisted 
Coi.i:9       upon  as  such^  and  il  is  not  stamped*    In  the  present  case 
TiiE*rorHicK   ^'^^fe  is  uo  signature  as  a  concurrent  party,  but  merely 
•ud  Others,    an  attestation,  as  a  witness  :  nor  is  there  any  deacriptioQ 
of  the  estate  in  the  receipt  as  the  statute  requires.    Be- 
sides, an  agent  cannot  exceed  his  authority,  and  here  is 
not  sufficient  proof  that  these  clerks  were  specially  autho- 
rized for  this  particular  purpose.  Cited  Daniel  v.  Aiamt 
Amb,  495.     Charlwood  v.  Duke  of  Bedford,  1  Ath  487. 
Phillips  V.  Duke  of  Buckingham,  in  Atk.    Johmm  v. 
Scott,  in  I  Vernon ;  and  Savage  v.  Taylor,  In  Ca.  Umf» 
Talbot." 

Mr.  Mansfield,  in  reply.  *' The  argument  that io 
general  cases  a  trustee  cannot  purchase,  is  no  objectioa 
to  a  purchase  by  a  creditor,  and  the  jp/atJi/»^  cannot  be 
.  considered  in  any  other  light.  There  was  no  conceal-" 
•men ton  the  part  of  the  plaintiffs  and  with  respect  lo 
Smith  and  his  clerks,  the  manner  in  which  Mr.  TrccolUck 
himself  dealt  with  them  gives  them  authority. 

Lord  Chancellor.  ^'  I  am  clearly  of  opinion,  uni»r 
.  the  particular  circumstances  of  the  case,  that  the  clerk* 
had  authority  within  the  statute." 

Mr.  Mansfield.  **  The  question  then  is,  have  Aef 
signed  i  In  substance  they  have  beyond  doubt;  Phillip^^^ 
signed  as  agent  for  the  seller ;  and  it  is  on  all  hands  con- 
sidered as  a  valid  sale.  Mr.  Dcbary  treats  it  as  a  sale^  aod 
IVm.  Coles  is  written  to  so  late  as  the  15th  Nov.  to  con- 
sult his  feelings  as  to  giving  it  up,  because  Young  b^ 
offered  25,0001.  but  without  making  any  objection  to  the 
validity  of  the  contract.  And  this  letter  is  very  material, 
for  it  was  decided  in  Tavmey  v.  Crowiher,  3  Brown's  Ch. 
Rep.  S\S,  that  a  letter,  referring  to^  and  admitting  a 
written  agreement,  though  not  signed,  is  sufficient  to 
take  the  case  out  of  the  statute.  Neither  the  case  of  D^* 
niV/and  Adams,  in  Amb.  or  Charlwood  v.  Duke  of  Bed- 
ford, Are  at  all  applicable." 


X 
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Lord  Chancellor.  ''  If  I  empower  a  man  to  sell  tfi04i. 
my  estate  by  public  auction^  that  clearly  docs  not  give  coles 
him  authority  to  sell  by  private  contract/' 


venus 

Trecothick 

and  OthcrAk 


Mr.  Manspield.  ''  It  is  not  necessary  that  an  agent 
should  sign  for  or  in  the  name  of  his  principal  a  con* 
tract  of  this  nature,  though  in  the  case  of  a  deed  it 
would  be  otherwise.*' 

LoHD  Chancellor.  '^The  signature  of  a  witness 
may  make  a  drafts  in  the  hand-writing  of  the  party^  an 
effective  instrument." 

Mr.  Mansfield.  ''This  was  clearly  Mr.  Trecothick's 
(wncontfact..  It  was  commiinicated  to  and  perfectly 
understood  by  him,  and  if  Coks  had  not  purchased,  ano- 
ther person  would  at  the  same  price :  the  defmdaiU  there- 
fcre  has  received  no  injury.  But  the  receipt  itself  is  a 
contract,  for  Glover's  signature  to  it  as  agent  for  Smith, 
is  a  signing  for  Trecothick,  within  the  meaning  of  the 
statute  :  and  this  is  strengthened  by  part  performance  in 
fajment  of  the  deposit. 

Lord  Chancellor.  "This  is  a  very  important  case, 
but  I  am  perfectly  satisfied  upon  every  point,  and  if  the 
parties  are  not,  they  will  not  be  precluded  by  my  decree 
Irom  reviewing  the  decision  I  shall  make.  It  is  iu)possible 
col  to  look  at  this  case  with  a  leaning,  I  could  almost  stiy 
a  wiib,  that  it  were  possible  to  find  a  principle  which 
could  authorize  me  to  set  this  contract  aside,  and  give 
the  defendant  the  unlooked-for  advantage  of  5,000l. ;  but 
a  Judge  must  make  a  covenant  with  himself,  that  he  will 
not  permit  his  mind  to  be  biassed  by  those  feelings  which 
might  afiect  and  influence  his  conduct  as  an  individual. 

"There  are  two  questions  in  the  cause — 1st.  Is  this  such 
an  agreement  as  the  Court  can  execute  ?  and,  2dly,  Are 
tne  circunastances  which  have  led  the  parties  into  this 
contract  such  as  will  authorize  the  Court  to  refuse  a  de- 
cree for  specific  performance. 


/ 
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CoLxt  question*  whether  it  be  binding. in.  Iq$v  oc  not.  The  fail* 
Tkxcothick  Q^ss  of  the  agreement  is  nofe  imp^chsd  in.  any  nespect, 
wd  Othcrt.  and  the  evidence  clearly  proves  that  Mr-  Trccothick  hai 
the  entire  numagement  of  tbe^  sale,  for  the- trustees  do 
not  appeac  to  have  in ierposod:  otherwise-  then  by  sanctioD« 
ing  tlie  acts  of  Mr.  Tr6C(^hick  and  Smit/L  In  short,  theii 
power  was  devolved  upon  him.  At  the  public  sale  at' 
the  lots  were  sold  but  six,  the  first  of  which  is  nowiit 
controversy".  It  is  thetefote  necessary  to.  se%  under  whal 
circumstances  the  coiuract  was.  made.  Mr.  Dthatf 
proves  that  fFire.  Coles,  the  trustee  bad  a  slrong  imprest 
sion  that  he  could  not  purchase.  I  agree  with  what  fell 
from  Mr.  Man^ttd  ^nd  Mr.  Richards^  tbut  a  trusteemqf. 
deal  with  hts.  cestui  que  tilist,  but  it  is  necessary  tbat  h^i 
should  shew  great  caution  and  delicacy — ^in  short,  beaU 
Biost  afraid  of  embarking  in  the  transaction.  The  samf 
applies  to  a  purchase  by  a  creditor.  J 

"  fValiOH  proves  that  Mr. Trecethick  wished  to  scU  thislo( 
to  Cokn  for  ^,0001.  and  he  must  then  have  been  aware  thai 
he  would  be  selling  for  ^^OOOl.  wlvat  he  thought  wtt 
worih  more:  but  if  it  is  made  out  beyond  doubt  that  m 
individual  clearly  knows  that  his  estates  are  of  more  va* 
lue  than  that  at  which  he  offers  them^  will  this  Court'' 
undo  a  sale  made  under  such  circumstances,  because  hel 
himself  has  fixed  a  price  which  be  knew  to  be  inadequate. 
DebHr^  acquainted  Mr.  Trccotkick  with  the  pnrport  of 
his  conversation  with  IValt^n,  aod  he  proves  that  bede^ 
sired  the  lot  might  be  offered  to  Coki,  and  the  busiaess 
concluded  as  soon  as  possible.  Throughout  the  whole 
transaction  the  value  is  set  on  the  lots  by  Mr.  Trecothick 
and  Smith,  not  by  the  purchaser :  so  that  afibrds  do 
ground  of  complaint.  There  was  a  full  communicatioa 
between  Dtbary  and  Mr.  Trecotkiqk  upon  the  value  o\ 
this  property,  and  particularly  about  Driver'^  having  valu- 
ed the  lot  at  23,0001.  and  that  valuation  in  this  case  is  very 
material,  when  connected  with  Young's  offer.  There  could 
be  no  reason  why  Young  did  not  at  once  advance  upon 
bis  offer^  when  be  knew  that  the  same  sum  had  been  bid, 
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Imt  that  be  had  no  authority  from  his  principal  to  do  »o,  ^^<^* 
The  defendant,  Wm.  Coles^  now  says  that  he  wasautho-  Coles 
rized  by  his  father  to  bid  20,0001.  but  he  clearly  told  trecothic. 
Smith  that  his  authority  extended  to  19,500l.  only,  and  «nd  OUxcri. 
there  certainly  is  so  far  an  inconsistency  in  his  deposi* 
lioo.  According  to  Smith's  evidence,  Mr.  Trecothick, 
knowing  that  £0^0001.  had  been  bid  by  two  persons,  says, 
'Coles  shall  have  it/  Not  considering  Wm,  Coles  (who 
acted  in  this  instance  as  an  agent  for  his  father)  in  the 
character  of  a  trustee,  and  supposing  this  contract  had 
been  signed  by  Smithy  can  this  Court  refuse  to  give  th^ 
party  the  benefit  of  such  a  contract.  I  think  it  cannot, 
deciding  according  to  law.  If  Smith  had  sunk  any  cir- 
cumstance, with  the  knowledge  of  Coles,  from  the  view 
of  Mr,  Trecothick,  particularly  that  Young  had  offered 
20,0001.  that  might  be  aground  for  refusing  to  interpose 
by  decreeii^  a  specific  performance,  and  for  leaving  the 
parties  to  an  action  at  law.  It  was  Mr.  Trtcothick's  bu- 
siness to  consider  whether  more  could  be  got  or  not ;  for 
Smith  clearly  meant  to  contract  for  a  sale  at  20,000L 
Youngs  conduct  in  this  business  is  extremely  material  t 
he  does  not  at  once  advance  upon  his  first  offer,  when  he 
i:i  told  another  had  bid  the  same  sum,  but  two  days  after*  . 
wards  he  bids  lOOOl.  more,  and  his  letter,  offering  250001. 
is  not  written  until  the  15lh  of  November.  Mr.  Treco^ 
thick  clearly  meant  to  sell  for  20,0001.  on  the  6th  of  that 
month.  As  to  inadequacy  of  price,  the  cases  cited  as 
to  reversions,  go  upon  quite  different  grounds.  A  pre* 
tium  ajfectionisy  or  of  convenience,  cannot  be  considered 
^  to  inadequacy  of  consideration  ;  and  even  inadequacy 
of  price  is  not  of  itself  sufficient  to  induce  the  Court  to 
refuse  a  specific  performance,  unless  it  be  so  gross  that 
fraud  isevident  upon  the  face  of  it.  Accidental  subsequent 
advantage  signifies  nothing.  If  a  man  contracts  for  aa 
annuity,  and  dies  immediately  after,  the  deed  cannot  be 
set  aside.  Then,  if  this  contract  has  been  duly  signed, 
the  Court  o^st  execute  it,  unless  there  be  something  in 
the  situation  of  the  parties  which  ought  to  prevent  it.  A 
trustee  may  buy  from  his  cestui  que  trust,  if  it  be  clearly 
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1804.        pi^ved  Ihere  is  no  fraudj  advantage^  or  concealment,  uA 
Coles       *he  whole  transaction  be  fair.     Fox  v,  M&ckreth  cslap 
venut       blished,  not  that  Mackrtth  might  not  have  purchased  be- 
and  Otben.  cause  he  was  a  trustee,  but  because  nrom  bis  sitaation  be 
was  placed  in  such  circumstances  to  acquire  knowledge  as 
to  the  value  of  the  property  that  he  could  not  be  permitted 
to  buy.  That  case  was  therefore  rightly  decided^  upon  the 
ground  that]advantage  was  taken^  and  not  upon  inadequacy 
of  price ;  but  I  have  always  thought  that  Lord  Thurhtc, 
Lord  Kenyan,  and  the  House  of  Lords,  were  wrong  in 
refusing  an  issue.    Where  a  man  is  a  trustee  of  a  coal- 
mine, he  is  in  a  situation  of  gaining  information,  which 
no  other  person  can  obtain,  and  he  must  prove  that  he 
has  communicated  all  that  he  knows.   But  here  the  whole 
execution  of  the  trust  is  devolved  upon  the  cestui  qun 
trust,  and  all  the  requisite  knowledge  for  ascertaining 
the  value  of  the  property  is  with  him.     It  is  true  that,iQ 
all  cases  where  the  trustee  is  the  agent  for  die  buyer, 
there  is  a  great  probability  of  fraud ;  but  here  it  is  scarcely 
possible  to  feel  the  situation  of  trustee  as  applicable ;  and 
I  think  that  if  there  ever  was  a  case  where  the  strict  rale 
could  be  relaxed  it  is  in  this.    My  opinion  therefore  is, 
that  there  is  nothing  in  this  part  of  the  case  to  withhold 
a  decree  for  a  specific  performance  if  the  terms  of  the 
statute  have  been  complied  with. 

^'  The  first  part  of  the  statute  relates  to  wills.  It  state? 
that  a  devise  must  be  in  writing,  and  be  signed  by  the 
party.  Upon  this  part  of  the  act  I  cannot  but  think  that 
the  legislature  must  have  intended  a  formal  signature  of 
"the  party,  and  not  the  bare  writing  of  Jiis  name  in  the 
1>ody  or  any  part  of  the  instrument.  It  then  goes  on  to 
agreements,  and  requires,  upon  any  contract  or  sale  of 
land,  there  shall  be  an  agreement,  or  some  note  or  me- 
morandum in  writing,  signed  by  the  party,  or  some  per- 
son lawfully  authorized.  It  is  difficult  to  say  that  a  mere 
casual  signature,  if  attested,  would  be  good,  but  yet  it 
baa  been  so  held.  It  can  never  be  a  signing,  I  thinks 
within  the  act,  if  the  party  means  to  do  some  further  act 


Im  the  Forty-Fourih  Tear  of  George  III.  » 1 

towards' perfecting  the  tratnaction  ;  but  it  is  a  diftrent       ^Q^ 

thiog  to  ftay  that  one  aimultaoeous  act  is  not  an  agree*       Coles 

ment    It  has  been  determined  in  the  King*t  Bench  that   t,J[*^J^,^ 

tbe  taking  down  the  name  of  a  purchaser  at   a  sale    and  Q&mx^  - 

bv  auction  by  the  auctioneer^  is  a  rigniog  within  tbe 

statute^  the  auctioneer  being  considered  as  the  agent  of 

both  parties.    It  is  true,  that  Lord  Chief  Justice  Fyre 

differed  with   lord  MansfieU^^  decisLcm  in  Simon  v.  Mo^ 

tivoi(\),  as  to  an  auctioneer's  note.  He  thought  it  might 

be  good  with  respect  to  goods,  but  not  as  to  land.     I 

confess  that  I  can  { trace  no  weighty  distinction  between 

the  cases.     It  is,  however,  now  clear,  that  an  agent  need 

not  be  authorized  in  writing,  and  that  an  agreement  in 

writing  may  be  dissolved  by  parol.    In  Bawdi  v.  Am^ 

herst,  Cha.  Free.  403,  there  was  no  signing,  and  so  un« 

doabtedly  it  could  not  be  a  good  agreement;  for  where  it 

is  only  a  draft  and  not  ecMnpleted  by  signing,  though  it 

is  all  in  the  party's  own  writing,  it  is  not  good ;  and  in 

Wdiford  V.  Beazley,  already  cited.  Lord  Hardwicke  pro* 

fesses  not  to  disturb  that  case.    A  man,  when  he  signs  bis 

Dame  at  the  beginning  of  an  instrument,  may  not  mean 

to  pledge  himself  to  all  that  follows ;  but  Lord  Hard^ 

vickc  held,  that  a  letter  subsequently  written,  referring  to, 

and  promising  to  perform  a  written  agreement,  though 

fiot  signed,  is  sufficient  to  take  the  case  out  of  tbe  sta«* 

tate.    It  is  true,  that  where  a  person  signs  as  a  witness, 

be  cannot  dissever  binsself  from  that  act ;  but  I  think 

that  the  case  of  Wtlford  v.  Beazley,  decided  by  Lord 

Hardwicke f  goes  the  length  of  proving  that  Phillips  here 

signed  as  a  party.    It  is  at  all  times  dangerous  to  hold,  that 

aa  auctioneer  can  delegate  his  power;  but  here  the  prices 

are  settled  by  the  party  himself,  and  there  can  be  no 

risk.    The  sellers  in  this  case  consist  of  three  persons,  who 

unite  in  giving  the  same  authority  to  one  agent.     Smith 

and  Glover  prove  the  authority,  and  that  Mr.  Trecothick 

himself  so  understood  it.  Walton's  authority  is  sufficiently 

proved  by  Coles'  letter ;  and  the  language  of  the  agree-* 

ment,  though  in  the  singular  number,  is  no  proof  of 

want  of  mutuality. 

(I)  Vide  ofitf. 
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^^^*  '*  As  to  the  pointy  whether  the  receipt  is  sufficient  evi- 

CoLit       dence  of  the  agreement^  being  unstamped,  that  defect 
T»Ec!^icK  ^^y  ^  cured  by  a  subsequent  stamp,  which  is  authorized 
•ad  othen.   upon  the  payment  of  an  increased  penalty.     But  it  ought 
to  have  either  stated  or  have  referred  to  the  agreement, 
so  that  it  might  be  identified  with  it.     If  the  case  stood 
on  the  receipt  alone^  I  should  have  great  difficulty,  but  •. 
I  do  not  decide  this  case  on  the  receipt.    Upon  the  whole,  \ 
I  am  of  opinion  that  Smith  was  the  authorized  agCDtof  f 
the  defendants,  Coles,  Snaith,  and  Trecothick;  that  the  | 
latter  had  authority  to  agree  to  contracts;and  that  he  has'j 
uiade  the  signature  of  VhilUps  as  good  as  Smith's, 

"  There  must,  therefore,  be  a  decree  for  the  specifi&i 
performance  of  this  agreement," 
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Jlppealfrom  a  decree  pronounced  by  Lord  Alvawlby,  c^id 
Master  of  the  Rolls.  An  assignee  of  a  mortgage,  in  generd 
cases,  takes  it  entirely  at  his  oum  risk  as  to  what  is  duefrtm  t^ 
fnortgagor  to  the  mortgagee ,  imt  if  the  mortgagor  makes  no  (M 
jection  to  the  demand  for  a  length  of  time,  and  deals  with  f*« 
assignee  of  the  mortgage  xvithout  objecting  to  the  account  oftir 
criginal  mortgagee,  ke  cannot  hate  a  decree  to  surcharge  o^ 
falsify  against  that  assignee,  but  must  resort  for  redress  to  tki 
original  mortgagee^ 

Accounts  settled  and  signed,  cannot  be  falsified  except  for  crm^. 
but  if  error  be  manifest,  the  Court  xcill  correct  it,  notmthslM^ 
ing  any  stipulation  between  the  parties.  Error  must  be  */^f 
Jicalfy  charged  in  the  bill,  and  proved;  otherwise  the  Court  z*^ 
not  open  an  account. 

A  mortgagee  cannot  have  profit,  by  way  of  commission,  for  recai- 
ing  the  produce  of  the  mortgaged  estate^ 

A  trustee  or  agent  is  not  entitled  to  commission  unless  he  remains 
Chambek*         ^P^^  ^^^  ^P^h  ^"^  attends  to  the  management  of  the  estate. 

versut       nr^HE  circumstances  of  this  case,  and  the  arguments  ot 
Gqlowih.     X    ^^^  Counsel  for  both  parties,  were  very  fully  reportcii 
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in  the  Law  Journal  (vol  1,  p.  19  and  113)  by  the  gen-        ^804. 
tlcman  who  then  conducted  that  branch  of  the  work.  It    Chambkrs 
came  before  the   Lord  Chancellor  npon  an  appeal    a»d  Wifb 
against  the  decree  (1)  pronounced  in   /fi/ary  Vacation,    Ooldwik. 
1801, by  Lord  Alvanley,  then  Master  of  the  Rolls,  and 
from  tlie  extreme  complication  of  the  circumstances,  and 
the  difficulty  of  the  case,  was  ordered  by    the    Lord 
Chancellor  to  stand  over^  until  he  could  give  it  that 
reconsideration  and  undivided  attention  which  it  required. 
We  now  present  our  readers  with  his  Lordship's  decision, 
in  which  the  principles  upon  which  the  Court  acts  in 
such  cases,  and  the  material  points  of  this  case,  are  stated 
with  uncommon  clearness  and  precision,  and  the  whule 
freed  from  that  labyrinth  of  perplexity,  in  which,  from 
the  length  of  the  pleadings  and  the  variety  of  facts,  it  was 
Bccessarily  involved. 

Lord  Chancellor.  ''This  case  comes  before  the 
Court  upon  an  appeal  from  the  decree  made  by  the  late 
Master  of  the  Rolls,  and  the  questions  which  have  been 
agitated,  arise  out  of  circumstances  which  I  shall  shortly 
recapitulate.  It  appears  that  a  Mr.  Ratcliffe,  to  whose 
property  the  plaintijf  has  become  entitled,  was  seised  in 
fee  of  certain  estates  in  the  island  of  Jamaica,  and  that 
by  deeds  dated  the  11th  of  Jugusi,  178 1,  reciting  that 
Theodore  Foulkes  having  advanced  to  him  9(X)()1.  currency 
of  the  island,  and  also  entered  into  engagements  to  pay 
other  debts  for  him,  he  bad  proposed  to  put  Foulkes  into 
the  immediate  possession  of  the  said  estates,  which  were 
also  to  be  under  the  immediate  management  and  direction 
of  the  latter.  By  these  deeds  Mr.  Ratcliffe  conveyed  the 
premises  to  Foulkes,  his  heirs,  executors,  and  ahninistra- 
tors,  in  trust,  to  manage,  cultivate,  improve,  and  work 
the  same,  and  take,  consign,  and  sell  the  whole  crops, 
rents,  and  produce,  as  he  should  think  proper  as  factor, 
baton  the  account,  and  at  the  risk  of  Ratcliffe,  and  apply 


(1)  Vide  5Vcs.  jun.  834. 
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^80  4       the  money,  first,  in  payment  of  the  charges,  commumn 
Cramrbih    ^^  himself,  as  usually  received  hy  trustees,  agents,  and  al- 
and WiM    tornies  acting  for  absentees, the  comtniseionsf^jMe^foa 
GoLDvrxir,    the  sales  as  usual  among  merchants  and  factors  in  Londos 
or  the  island  ;  secondly,  all  money  to  grow  due  on  ac- 
count of  the  execution  of  the  trusts,  aud  the  aecessarf 
supplies  and  contingencies  of  the  estate ;  and^  tfairdiv, 
all  sums  which  Foulkes  should  thereafter  advance  onacn 
count  of  Ratcliffe,  or  for  the  cultivation  or  improTemeoli 
of  the  estate,  with  interest  at  61.  per  cent,  and  to  pay  tl| 
surplus  to  Ratcli^e,  his  heirs  or  assigns.     From  onec 
the  covenants  in  this  deed  it  seems  to  have  been  in  th 
contemplation  of  the  parties,  that  this  estate  would  t 
9ble  to  pay  off  Foulkes*  debt  in  four  years.    The  dej 
also  contains  covenants,  on  the  part  of  Foulkes,  to  de 
ver  just  accounts,  not  to  sue  Ratcliffe,  and  to  yield  i 
possession  on  repayment  of  the  gOOOl.&c;  anditcoi 
eludes  with  a  covenant,  referring  to  the  former  part 
the  deed,  as  to  what  was  to  be  done  by  Foulkes,  w1 
it  does  not  appear  that  he  was  compelled  either  to 
vancc  money  or  do  any  one  act  whatever,  the  former 
of  the  deed  leaving  it  entirely  to  himself.    One  caai 
very  well  see  what  it  was  supposed  by  the  parties  such 
covenant  meant^  but  if  I  were  to  say  that  it  afforded 
decisive  remedy  to  the  grantor,  it  would  be  advaodi 
more  than  could  be  collected  from  expressiooa  so 
put  together. 

'*  I  shall  now  advert  to  a  deed  of  the  same  cUle  astbst 
which  I  have  stated,  which  is  not  noticed  in  the  pro- 
ceedings. As  Mr.  Goldwin  had  no  share  in  framing  iV 
nor  ever  heard  of  it  until  the  commencement  .of  this  suit, 
it  would  be  contrary  to  all  principles  of  justice  to  press 
^ny  inference  arising  upon  it  against  him.  By  this  deed 
it  is  agreed  that  Ratcliffe  shall  remain  in  possession  of 
the  estate,  and  take  all  the  trouble  of  management  io  Uie 
same  degree  as  if  the  other  instrument  had  never  existed. 
Now,  if  the  question  had  arisen  immediately  on  the  exe- 
cution of  these  two  instruments,  and  they  were  to  be 
considered  either  according  to  Uie  law  pf  Jamaican  or  of 


In  the  Bfrty-FouHh  Year  of  George  III.  ^5S 

E^land,  it  would  be  impOMible  not  to  say  that  this  trans-  J^^ 

actioD  originated  ia  fraud,  oppression,  usury,  and  extor--  Chamb£r« 

tioo ;  and  if  the  case  were  now  to  be  considered  as  be-  ""^^juV* 

tveen  Rateiigt  and  Foulkes,  these  deeds  could  net  be  Ooli»wiic* 
pennitted  to  stand  for  a  moment. 

''  The  next  transaction  was  in  the  month  of  May,  ITS.?, 
and  it  appears  that  the  debt,  which  in  August y  1781,  tvas 
90001.  and  the  discharge  of  which  the  parties  then  con- 
templated in  four  years,  was  increased  to  32,0001.  cur-* 
rency.    I  observe  that  the  noble  and  learned  Judge  who 
pronounced  the  decree  was  struck  with  that  circnmslance; 
but  I  hardly  ever  knew  a  Wtit  India  concern,  the  ma^ 
nsgement  of  which  was  confided  to  a  trustee,  for  the  be- 
nefit of  others,  where  incumbrance  was  not  heaped  upon 
incombrance,  until  the  whole  estate  at  last,  some  how  or 
other,  became  the  property  of  the  trustee.     It  may  be 
true  that  fbti/Anes  thus  increased  his  debt  by  payin^^  off 
other  incumbrances,    but,  at  all  events,   Mr.  Goldwin 
could  have  no  share  in  the  increase ;  and  if  he  is  to  be 
charged  with  the  consequences  of  any  improper  increase 
of  this  debt,  it  ought  to  have  l>een  distinctly  charged  in 
Ae  billy  that  he  might  have  had  an  opportunity  of  an* 
swering  it ;  but  as  that  is  not  done,  there  is  no  evidence 
y  in  the  case,  and  that  is  not  the  fault  of  the  defendant, 
^hat  the  nature  of  the  actual  management  and  possession 
of  the  estate  was  from  the  year  1781.     If  it  should  have 
Speared  that  the  second  instrument  was  acted  upon,  and 
^at  RateKJe  retained  the  direction  and  management,  it 

I  would  be  impossible  to  charge  Foulkes  with  any  improper 
cooduct  respecting  these  accounts.    On  the  other  hand, 
if  Pou/Aes  had  the  management  and  possession,  and  lived 
^  the  island,  another  question  would  arise  on  the  decla- ' 
^oD  in  the  decree. 

"  The  deed,  which  was  executed  on  the  1st  of  May, 
UfiS,  recite,  that  Foulkes  had  not  only  applied  the  rents, 
^c.  according  to  the  trust,  but  had  made  several  advances, 
J^that  the  sum  of  32,0001.  currency  was  then  due  to 

3*    It  then  contains  a  conveyance  in  fee  to  Foulkes  of 
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1804.       these  estates,  subject  to  a  mortgage,  and  the  trusts  of 

Chamhers    **^'*  conveyance  arc  to  pay  4501.  a  year  to  RatcNffc,  and, 

and  Wife     after  his  deaths  amonff  his  widow  and  children,  and  to 

GoLDwiN.     dpply  ^he  residue  m  satisfaction  of  ail  expences,  commis^ 

sions  for  himself,  and  of  all  such  sums  as  he,  Fotdkes, 

should  advance,  and  the  sum  of  3^,0001.  and  interest^and 

as  to  the  surplus,  in  trust  for  Ratcliffe,  with  a  power  to 

sell  jn  one  year  after  the  determination  of  six  yeara,  if 

the  whtole  sum  of  32,0001.  should  not  be  then  paid  :  and 

it  was  stipulated  that  the  accounts  should  be  settled  an- 

fiually.    In  the  year  1787,  deeds  are  executed  between 

Foulkes  and  Goldwin,  by  which  all  the  interest  of  the 

former  in  these  premises,  whatever  it  might  be,  was  as* 

iigned  to  Goldwin  fdr  32,0001.  currency. 

''The  decree  which  has  been  pronounced,  has  given  di- 
rections to  surcharge  and  falsify  as  far  back  as  the  year 
17B5 ;  now  I  confess  I  can  see  no  reason,  if  the  principle 
•  te  right  on  which  it  goes  back  to  1785,  why  it  should  not 

gp  back  to  1781.  If  the  principle  be  (and  I  have  not 
been  able  to  suggest  any  other),  that  where  a  person  takes 
an  assignment  of  a  mortgage  in  general  cases,  he  takes  it 
entirely  at  his  risk  as  to  wliat  is  due  from  the  mortgagor 
to  the  mortgagee,  I  cannot  help  saying  that  it  appears 
to  me  this  decree  ought  either  to  have  gone  back  to  1781, 
or  not  so  far  back  as  1785, 

"  In  the  year  1787,  Mr.  Goldwin  does  that,  which  was 
a  hazardous  transaction  for  a  prudent  man  to  be  engaged 
in,  but  not  therefore  blameable.  He  trusts  to  Foulkcs 
that  this  sum  of  32,00C>1.  was  then  fairly  due,  for  if  it 
was  not,  he  certainly  paid  his  money  at  his  own  risk,  and 
subject  to  the  real  state  of  the  affairs  between  the  mort- 
gagor and  mortgagee.  In  the  year.  1790,  deeds  are  exe- 
cuted  between  Goldwin  and  Ratcliffe,  by  which  the 
trust  is  prolonged,  and  the  right  of  sale  postponed  to  1 797, 
and  the  princi|)Ic  and  interest  is  made  payable  on  the 
Hoyal  Exchange  of  the  city  of  London.  In  all  other  re- 
spects the  former  trust-deed  remains  unaltered.  In  179  I 
Ratclife  died,  and,  by  his  will,  the  present  plaint\f  be- 
came entitled  to  his  property.     Goldwin  was  an  executor 
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JQthe  wiU^  it  being  intbe'coiiteniplation  of  the  testator^       ij^4- 
that  he  woaJd  take  an  active  part  in  the  settlemtnt  of    CHAw>»iii 
the  affairs,  bat  he  hat  renounced.    As  an  executor^  how-    ^^  ^'ir* 
ever^  whatever  he  may  have  supposed,  any  speeies  of  deal*    o^lditsi^ 
iog  or  inf^rmeddling  with  the  trust  property,  will  niak^ 
liim  more  accountable  than  he  is  aware  of.    Since  HaU 
ci{lfe*%  death,  Mr.  Goldwin  has  settled  several  accounts 
viththe  other  executors,  in  which  be  is  allowed  con- 
missiop  ;  I  do  not  know  whether  exactly  in  the  san^ 
Vmnneras  since  he  came  to  Englandy  for  I  do  not  know,- 
ihetber  the  commission,  while  be  was  \xi  Jamaica,  wasonr 
the  gross  or  net  produce ;  in  England,   I  take  it  to  be  a 
conimission  upon  the  net  amount.     However,  these  ac-^ 
counts  having  been  settled  and  signed,  and  the  law  being 
tkatj  when  so  solemnly  sanctioned,  they  shall  not  be  fa!- 
afied  except  for  error,  it  becomes  necessary  to  give  the 
do^est  attention  to  the  frame  of  the  bill,  to  see  how  far, 
consistently  with  what  the  Court  must  never  overlook, 
the  allegations  and  proofs  of  the  case,  this  decree  be  right 
«:  uot. 

"The  bill  charges  that  undue  advantage  was  taken  of  the 
distress  oiRatcliffty  and  that  if  the  accounts  were  made 
out  and  signed,  they  were  signed  by  Ratcliffc  without  ex- 
amining them.  Now,  as  to  circumstances  of  distress, 
diere  is  no  evidence  except  that  of  the  deeds  themselves ; 
and  lo  take  these  deeds  as  proofs  of  the  distress  of  one  of 
die  parties  who  signed  and  executed  them,  would  be  go- 
ing beyond  what  any  decision  in  this  Court  will  warrant. 
The  transmission  of  the  accounts,  and  the  signing  of  them 
ty  Ratcliffe,  cannot  be  taken  as  evidence  of  fraud, 
merely  on  account  of  its  being  here  suggested  that  they 
Were  never  examined,  for  that  would  be  to  take  circum- 
stances which,  as  far  as  they  go,  shew  the  absence  of 
fraud,  to  prove  its  existence.  No  stipulation,  however, 
that  the  accounts  should  be  considered  as  settled,  will 
prevent  the  Court  from  correcting  error  the  moment. (hat 
it  becomes  manifest.  The  bill  then  charges  Goldwin  with 
Wngpaid  more  money  to  Ratcliffc  than  he  ought  to 
•^avedone  according  to  the  terms  of  tiie  trust;  a  circum- 
▼OL.III.  N^  17.  I-  I* 
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stance,  however  improper  in  itself,  yet  one  which  RaU 
cUjfc  and  his  family  cannot  very  well  be  allowed  to  quarrel 
widi :  And  then  follows  the  most  material  charge  in  the 
whole  bill—'  That  in  the  accounts  pretended  to  be  settled 

*  and  signed,  there  are  manifest  errors  and  overcharges^ 

*  and  particularly  that  six  per  cent,  upon  the  gross  promts 
'  is  charged  for  management,  although  Goldwin  now,  and 
'  for  several  years  past,  has  resided  in  England^  and  irhen 
'  no  such  charges  axe  allowed/  The  bill,  therefore,  most 
succeed,  if  at  all,  by  imputing  the  settlement  of  the  ac« 
counts  to  fraud  or  error.  I  apprehend  the  rule  of  the 
Court  in  such  cases  to  be,  that  you  must  charge  and  prove 
some  of  the  errors  which  you  impute,  and  that  the  Court 
does  not  open  the  account  unless  they  are  proved.  It 
would  be  otherwise  impossible  fur  a  deffndaut  to  defend 
himself.  It  is  an  objection  which  1  once  myself  took  be*, 
fore  Lord  Thublow,  that  if  you  seek  to  open  accounu, 
on  the  ground  of  error  (and  error  ought  always  to  be  most, 
certain  because  it  is  error,)  you  must  specify  it ;  but  I  do 
not  know  any  case  in  which  the  Court  has  gone  the  length 
of  declaring  any  thing  to  be  error,  unless  it  be  so  alleged 
in  the  pleadings.  It  would  be  attended  with  great  incon- 
Tenience  if  the  rule  were  otherwise,  because  there  maj  be 
cases  in  which,  at  the  hearing,  it  is  quite  clear  that 
there  is  error,  yet  the  Court  must  be  satisfied  that  the 
party  accused  had  notice  of  the  charge  from  the  bill,  tiai 
was  consequently  prepared  to  meet  it.  It  will  not  do  iot  a 
plaintiff' io  ^y  that  previous  specification  was  unneces- 
sary^ and  that  the  whole  of  the  matter  may  be  considered 
at  the  hearing.  I  therefore  think  that  }*ou  should  sor- 
charge  and  falsify  (and  confine  yourself  to  that)  accord- 
ing to  the  error  specified  in  the  pleadings.  Beyond  that, 
the  party  must  be  left  to  make  out  his  case  in  the  Masters 
office,  and  the  matter  may  then  be  brought  here  again. 

*'  The  bill  charges  that  Mr.  Goldwin  is  liable  to  losses 
for  not  having  caused  proper  insurances  to  be  made,  and 
it  prays,  thai  an  account  may  be  taken  of  what  is  due  to 
him  on  the  mortgage,  and  that  he  may  not  be  permitted 
to  insist  on  the  accounts  as  settled.  Now  the  bill  having 
specified  as  matter  of  error,  the  circumstances  respecting 
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insmrance  and  commission,  while  the  defendant  was  resi-       iS04. 
dent  in  England,  it  mwst  depend  upon  the  laws  of  Ja^    CnTn^^* 
maica^  and  the  general  principles  and  rules  of  equity*  The     «nd  Wi»» 
question  was  taken  with  greater  latitude  by  Lord  Alvan-    qol^vih, 
LEY,  for  he  has  not  confined  his  declaration  to  the  com- 
mission charged  by  Goldwin^  either  while  he  was  in  Eng» 
land  or  in  Jamaica,  but  extended  it  to  that  charged  by 
Foulket. 

''  By  the  laws  of  Jamaica,  interest,  I  think,  was  ori- 
ginally ten,  then  eight,,  then  six  per  cent.  The  legisla- 
ture of  that  island  seems  to  have  been  extremely  anxious 
to  prevent  fraud  in  trustees  and  guardians,  acting  on  be- 
half of  minors  and  others,  as  well  as  mortgagees  in  pos-. 
session  of  estates.  By  an  act  which  passed  in  the  year 
]7oi  (the  £4  Geo.  IL  c.  19)  it  is  enactecf,  that  all  com- 
missions for  persons  acting  in-  the  situation  of  trustees, 
attomies,  8cc.  shall  be  5  per  cent.  2l.  10s.  for  receiving  and 
2l.  10s.  for  remitting,  and  that  mortgagees  in  possession 
shall  not  be  entitled  to  any  commission  for  their  manage-' 
ment,  excepting  what  shall  be  paid  to  the  factor  for  hi« 
commission. 

"  The  questions  which  arise  upon  this  appeal^  therefore^ 
are,  first.  Whether  Goldwin  is  in  any  degree  accountable 
for  the  transactions  of  Foulkes  f  and,  secondly.  Whether 
the  decree  is  right  as  to  the  commission  i  The  first  ques- 
tion depends  upon  the  facts.  The  second  is  a  question 
of  law,  attending,  however,  to  the  principles  of  a  court  of 
equity  as  they  apply  to  the  relations  of  these  parties. '  I 
have  with  great  attention  endeavoured  to  satisfy  myself 
upon  what  principle  this  decree  can  be  right,  so  far  as  it 
charges  Goldwin  with  the  transactions  of  Foulkes;  but  I 
cannot.  I  admit  it  to  be  clear  that  the  assignee  in  mat- 
ters of  account  with  the  mortgagor  (provided  the  latter 
has  not  sanctioned  the  mortgagee's  account)  has  a  right 
to  have  the  account  taken  from  beginning  to  end  before  he 
takes  an  assignnient ;  but  if  it  be  made  with  the  authority 
of  the  mortgagor,  and  under  circumstances  which  shew 
much  to  be  due,  the  latter  cannot  complain,  since  he, 
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by^hb  owa  act^  has  knU^d  the  itaortgagee.    I  can  only 
accouot  for  this  decree's  stopping  |tt  17S3,  by  supposing 
that  my  Lord  Alva  n  ley  thought  the  deeds  of  1785  au- 
thorized him  to  declare  that  the  parties  had  then  settled 
theaccount8>  and  that  this  3Q,000K  was  tiien  deliberately 
admitted  to  be  true;  but  if  GoUwin  thought  proper  to 
irast  to  FouOom'  representations  merely^  be  mnst  abide  by 
the  effect  of  it;  and  if  it  should  afterwards  appear  diat 
only  5l«  was  then  owing  by  Mmiclife,  his  representatives 
have  a  right  to  bring  both  Foulkes  and  Goldwin  before 
the  Courts  and  reduce  the  debt  to  that  sum.    When,  how<* 
ever^  I  look  at  this  bill,  which  does  not  now  impute  to  that 
account  of  Foii/A:f«'  one  single  error^  I  cannot  but  think  that 
any  ({uestion  of  error  in  the  demand  for  32,6001.  is  con- 
fined to  Foulke$9  and  does  not  implicate  Mr.  Goidtoiiu 
The  question  has  not  yet  been  discussed  in  Uiis  point  of 
view.    I  have  had  much  conversation  virith  my  Lord  Al* 
VAN  LEY,  and  have  not  only  had  the  advantage  of  calling 
his  atteotion  to  it,  but  I  have  also  the  satisfaction  of  say* 
ing,  that  he  now  agrees  with  me  in  thinking  that  this  de- 
cree goes  too  far  in  relation  to  the  point  upon  which  I  am 
commenting;  and  if  errors  in  this  account  of  Foulkti 
could  have  been  charged  at  all  against  Goldwrn,.  they 
ought  to  have  been  made  distinct  charges  in  the  bill.    If 
a  person  agrees  with  another  to  pay  a  stim .  of  money  re** 
presented  to  be  due  to  him  from  a  third  person,  and  if 
that  person,  day  after  day,  and  year  after  year,   never 
makes  any  olyection  to  that  demand,  I  think  he  cannot 
dispute  with  a  purchaser  that  which  he  has  so  long  ap* 
peared  to  approve,  but  he  is  bound  to  institute  his  quarrel 
with  the  person  whom  he  has  thus  permitted  to  receive 
and  to  retain  this  sum  of  money  for  a  great  number  of 
years. 

''  I  understand  it  was  conlende<I  at  the  Rolls,  that  iT 
'  Goldwin  could  not  be  affected  with  the  consequences  of 
error  in  Fbulkes'  accounts,  there  could  be  no  charge 
against  him  at  all.  But  I  do  not  agree  to  that.  However, 
as  the  specific  relief  which  this  bill  prays  is  against  Go/«- 
tt/in,  it  does  tlierefore  appear  to  me,  that  this  decree  n 
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wnn^  S9  fw  a%  ii  ck^fgte  Aim  with  <rror  in  FmUkes'  uc» 
€ouiiis,  ami  k  mu»t  be  reet^Ud  in  that  rispcct.  llii» 
will  not  preclude  thepUtuUifi^  ftom  obtaiaingrelief  agaiafit 
Foulhes,  and  his  accounts  will  want  mach  explanation^ 
.  fur  tbejr  do  appear  to  me  woBt  suspicious  indeed. 

"  The  decree  next  declares,  ihnt  GoUt-in  is  considered 
as  a  mortgagee  in  possession,  and  can  consequently  be 
intitled  to  commission  on  no  more  than  whut  he  has 
really  paid.  Bat  the  charge  in  the  bill  is  not  that 
h  was  not  entitled  to  commissioti  while  he  was  in 
possession  in  the  ialiind,  but  that  he  has  claimed 
commission  after  possession  ceased^  and  daring  his  resi-^ 
desce  in  ISngtnni,  This  question  divides  itself  into  two 
points: — first.  Is  Goldwin,  according  to  law,  entitled  to 
coimnissfon  while  in  possession  of  the  estate,  andresidhig 
in  the  isfond  ?  secondly.  To  what  time,  bccordiag  to  dm 
frame  of  this  bill,  shonld  that  be  limited  ?  Now,  indeptn* 
deatly  of  what  Is  proved  to  be  the  law  of  tihe  island,  the 
courts  of  tftiis  country  apply  to  fVest  India  mortgages  the 
^me  principles  which  regulate  the  affairs  of  this  country : 
1  also  take  it  to  be  clear  that  a  mortgagee  cannot  cove* 
nam  for  a  collateral  advantage,  and  there  can  be  no  pre- 
t^cefor  saying  that  this  is  a  trust-deed,  as  contrardistiii^ 
gaished  from  a  mortgage.  Not  that  such  conduct  in  a 
mor^agee  is  in  itself  illegal,  but  it  is  the  rule  of  this 
Court,  upon  principles  of  policy  not  to  allow  it.  There  is 
nothing  illegal  in  saying  that  the  interest  of  a  sum  of  mo*^ 
noy  lent,  if  not  paid  within  a  year,  shall  be  added  to  the 
principal,  but  the  Court  will  not  allow  it.  It  is  not  usury, 
lor  usury  consists  in  taking  more  for  the  use  of  money  than 
is  allowed  by  law ;  but  it  partakes  in  its  efiects  of  the  na* 
lure  of  usury.  It  tends  to  usury,  and  therefore  the  Court 
will  not  permit  it.  So  a  mortgagee  cannot  have  any  pro- 
fit by  way  of  commission  for  receiving  the  produce  of  the 
e^te.  He  may  employ  a  third  person  to  be  the  receivor^ 
and  he  will  be  entitled  to  commission  at  the  expence  of  the 
mortgagor;  bat  it  has  been  long  since  settled  in  this  Court 
that  a  mortgagee  shall  not  be  entitled  to  the  commission 
of  a  receiver.  It  makes  littlediffereiice  to  themortgagor  whe- 
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^^^'       ther  ^.  or  fi.  be  the  person  entitled  to  commisMon ^  Vol  Ihe 

CHii>fnEit0    Court  has  said  it  has  a  tendency  to  oppression^  and  no 

^^t^tL'*    contract  shall  give  to  the  mortgagee  this  collateral  adTan- 

GuLowiN.    tage.    I  take  it  to  be  quite  clear^  that  a  mortgagee  may 

act  as  a  trustee^  and  do  a  variety  of  acts  for  the  benefit  of 

the  estate,  and  yet  he  shall  not  derive  any  advantage  to 

himself  from  his  so  acting.     He  can  charge  nothing  to 

the  estate  beyond  what  he  really  pays.    A  mortgagee  or 

trustee,  taking  >  possession  under  this  kind   of  autboritv, 

inust  act  for  the  trust  as  if  he  acted  for  himself;  aodif 

Goldwin  could  have  procure  a  merchant  in  hondon  to 

transact  the  business  for  half  commission,  it  would  hate 

been  quite  impossible  for  him  to  have  put  the  other  half  in 

his  pocket. 

*'  It  has  been  said  that  the  act  of  assembly  does  not  ap- 
ply to  cases  where  the  commisuon  is  claimed  by  contract : 
And  it  is  also  said,  that  Goldwin  was  not  a  mortgagee  but 
a  trustee,  and  that  there  is  nothing  wrong  in  his  ckdming 
under  a  contract.  As  to  the  point,  whether  he  is  eoti- 
tied  to  commission  while  resident  in  the  island,  I  have  some 
^  difficulty  in  declaring  my'  opinion  at  present,  far  in  a  case 
of  this  nature,  which  is  very  important  as  between  mort- 
gagors and  mortgagees  of  estates  in  the  Wt$t  Indies^  I  will 
not  prejudice  the  question  in  a  given  period  of  the  caiise^ 
before  I  have  received  all  the  information  whieh  I  wish  to 
have.  But  it  does  appear  to  me  that  I  am  called  upon  to 
declare  an  opinion  upon  the  question  which  is  put  in  issue; 
whether  Goldwin,  after  he  left  the  island  of  Jamaicaf  is 
entitled  to  commission  i  The  opinion  I  have  formed  may 
be  wrong,  but  I  have  not  formed  it  without  a  great  deal 
of  attention;  and  I  am  clearly  of  opinion,  that  neither  ac* 
cording  to  the  law,-  and,  (what  is  safer  for  me  to  say)^  nor 
according  to  the  true  intent  and  meaning  of  this  contract 
can  he  have  the  benefit  of  this  commission.  It  would  be 
strange  to  say  that  he  should,  for  it  is  to  his  personal  care 
and  attention  that  the  reward  is  applicable,  and  those  are 
not  given.  The  principle  upon  which  the  Court  deter- 
mines these  cases  is,  that  if  you  bring  yourself  within  a 
principle  equitably  to  claim  commission^  that  you  shall  be 
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allowed  it,  but  that  yon  have  no  right  to  it  in  virtue  of  aA  j       tao*. 
title  aoder  a  deed  as  agent,  trustee,  or  the  like,  unless  you    Qil^„g.», 
act  under  it.  Md  Wi« 

"  Upon  these  grounds,  I  think,  considering  the  nature  Goi.dwiw* 
of  the  case,  the  form  of  the  bill,  and  the  transactions  be- 
tween tlie  mortgagor  and  mortgagee,  that  the  decree 
onght  to  have  been  confined  to  errors  in  the  accounts  of 
(joldmn,hat  without  prejudice  to  any  demand  which  the 
plaiiU^s  may  have  in  a  suit  against  Foulkes.  Without 
giving  any  opinion  upon  the  points,  whether  Goldrcin  as 
mortgagee  or  trustee  while  in  the  island,  was  entitled  to 
commission,  I  think  the  declaration  in  the  decree  ought' 
to  be  confined  to  the  errors  stated  in  the  bill,  and  I  think 
tbat  commission  is  one  of  those  errors.  I  am  of  opinion 
that  Gotdwin  has  no  right  to  commission  while  in  Eng^ 
knd,  without  prejudice  to  the  other  question  while  in  the 
Weii  Imdie$.  Not  that  I  have  saved  myself  the  trouble  of 
fomiog  an  opinion  upon  the  latter, point,  but  as  it  involves 
the  property  of  many  persons,  and  that  more  light  may 
be  cast  upon  the  question,  and  as  the  pleadings  do  not 
pot  that  point  in  issue,  1  think  I  am  running  less  risk  'of 
doing  wrong  by  leaving  it  to  the  party  to  discuss  it  before 
the  master,  and  making  out  his  case  there,  than  by  deciding 
itat  present.  With  respect  to  the  aceounts  since  the  death. 
ofRaicMffe^  I  do  not  concur  in  the  observations  which  im- 
pute  blame  to  Goldmin,  but  I  cannot  hold  these  accounts 
not  to  be  open  to  full  investigation  in  the  Master's  office. 

'*  The  consequence  will  be  that  I  shall  vary  the  decree, 
altering  it  as  I  have  stated,  but  as  it  relates  to  Foulkes 
without  prejudice  as  against  him,  and  leaving  the  party 
to  make  out  their  case  on  the  point  of  commission,  while 
Goldwin  was  in  Jamaica,  in  the  Master^s  office :  As  to 
that  part  which  relates  to  the  executor's  accounts,  the  de- 
cree must  be  confirmed/' 
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Plasket  versus  Bebby,  and  Others.  ^ 

Jim  Hifant  devuee  being  smed  on  a  band  of  the  tt$Htorr  cannot  dun' 
ikepnvikge  thai  the  parol  shall  (knmr  till  wch  devisee  eomctf 
age. 

Thai  jnriwkge  is  a  reiki  of  the/hdaf  mtUniUme^  and  net  htaM§ 
esiended  to  the  devisee  exjgreed^  ly  3  4*  -^  f^'«  <Uid  M.  e.  U.  ii 
noi  to  be  extended  6jr  imfUcoiicn  ;foir^  with  the  abolition  oftks 
old  tenureSf  the  reason  for  it  isgont^  and  the  object  ofihetts^ 
iute  was  not  to  ben^  the  devisee  bat  to  reliexe  specialty- 
creditors, 

J)ECLARATION.— noiiifls  Plasket,  executor  of  thlj 
last  will  and  testament  of  Thomas  Plasket,  deceased/ 
complains  of  Hugh  Beeby  and  Marif  his  wife,  Sarnl 
Thompson,  W,  Sarah  Beeby,  and  Joseph  Coarx'and  Jne\ 
his  wife  :  which  said  Mary  and  ultnn  are  the  daughters 
and  co-hekesses  at  law  of  one  Joseph  Thompson,  of  cerUis 
lands^  tenements^  and  hereditaments,  whereof  the  said 
Joseph  Thompson,  at  the  time  of  his  decease,  was  seised  i 
in  fee  simple^  being  in  the  custody,  &c.  of  a  plea  that 
tliey  render  to  the  said  Thomas  Flasket,  as  executor  as 
aforesaid,  SOOl.  which  they  unjustly  detain  from  him, 
&c.- "  For  that  whereas  the  said  J,  Thompson,  deceased, 
in  his  life-time,  and  also  in  the  life-time  of  the  said  Tho- 
mas  Plasket,  deceased,  and  afler  the  ^5th  day  of  Marrh^ 
1692,  to  wit,  on  the  lOlh  day  of  Jpril,  1781,  at  C  in 
the  county  of  C.  by  his  certain  writing,  obligatory,  &o. 
acknowledged  himself  to  be  held  and  firmly  bound  to  tbe 
said  Thomas  Plasket,  deceased,  in  3001.  of,  &c.  to  be 
paid  to  the  said  T.  P.  deceased,  or  his  executors,  when, 
8ic.  for  the  payment  whereof,  he  the  said  J.  T.  bound 
himself  and  his  heirs,  executors,  and  administrators,  firralj 
by  the  said  writing  obligatory;  yet  the  said  Joseph  Thoinp- 
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m,  deceased^  ia  his  Wfe,  and  the  said  defendants^  since 
the  death  of  the  said  Josq)h  Thompson,  have  not,  nor 
have  any  or  either  of  them  (although  often  required)  paid 
to  the  said  Thomas  Flasket,  in  his  life-time,  or  since  bis 
decease,  lo  the  said  Thomas  Flasket,  as  executor  as 
aforesaid,  or  to  either  of  them,  the  said  sum  of  money 
above  mentioDed^  or  any  part  thereof,  but,  8cc.  Sec. 

Demurrer  of  the  parol :  And  the  said  Hugh  and  Maty, 
Sarah  Thompson,  Joseph  and  jinn,  by  Thomas  Benson^ 
tlieir  attorney,  and  the  said  Mary  Beeby  by  Thomas 
Beeby,  who  is  admitted  by  the  court  of  our  said  Lord  the 
King,  here,  to  defend  for  the  same  Sarah  Beeby,  she  be- 
ing within  age,  as  guardian  of  the  said  Sarah  Beeby,  come 
ssd  defend  the  wrong  and  injury,  when,  tec*  and  say  that 
the  same  Sarah  Beeby  is  within  the  age  of  twenty-one 
years,  namely,  of  the  age  of  eighteen  years  and  eight 
months,  and  no  more,  to  wit,  at  C.  aforesaid,  and  this 
tbey  are  ready  to  verify;  wherefore  they  do  not  suppose 
that  daring  her  minority  she  ought  to  answer  the  said 
Thomas  Flasket  in  his  said  plea,^&c.  and  they  pray  that 
the  mi  parol  may  demur  until  the  full  age  of  her  the  said 
Sarah  Beeby,  &c. 

Demurrer  by  ihe  plaintiff :  And  the  said  Thomas  FlaS' 
^t,  executor  as  aforesaid,  says,  that  by  reason  of  any 
IbJDg  by  them  the  said  Hugh  and  Mary,  Sarah  Thompson, 
Sarah  Beeby,  Joseph  and  jinn  above,  in  pleuding,  al- 
leged the  said  parol  ought  not  to  demur,  nor  to  be  de- 
layed until  the  full  age  of  the  said  Sarah  Beeby;  because 
the  said  Thomas  Flasket,  exccnior  as  aforesaid,  says,  that 
the  said  plea  of  them  the  said  Hugh  and  Mary,  Sarah 
Tlumpson,  Sarah  Beeby,  Joseph  and  Ann,in  manner  and 
form  aforesaid,  above  pleaded,  and  the  matters  therein 
contained,  are  not  sufficient  in  law  to  preclude  them  from 
aaswering  the  said  Thomas  Flasket,  executor  as  aforesaid, 
io  his  said  plea,  nor  that  the  said  parol  should  demur 
till  the  full  age  of  the  said  Sarah  Beeby;  to  which  said 
plea  and  the  matters  therein  contained,  in  manner  the 
*ame  are  above  pleaded,  he  the  said  fhomas  Flasket,  exe-* 
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^^^^  culor  as  aforesaid,  is  under  no  necessity,  nor  is  he  bound 
Plaskit  by  the  law  of  the  land  to  answer,  and  this  he  the  said  Tho- 
BjEE»*r.  ^*  Flasket,  executor  as  aforesaid,  is  ready  to  verify  ; 
wherefore,  for  want  of  a  sufficrent  plea  in  this  behalf,  the 
said  Thomas  Plasket,  executor  as  aforesaid,  prays  judg- 
ment, and  that  the  said  parol  may  not  demur  till  the  full 
age  of  the  said  Sarah  Beeby,  and  that  the  said  Hugh  and 
Mary,  Sarah*  Thompson,  Sarah  Beeby,  Joseph  and  Ann, 
may  answer  to  his  said  plea  and  suit,  &c. 

To  this  there  was  a  joinder  in  demurrer  by  the  de- 
fendants. 

And  two  questions  were  made  upon. these  proceedings, 
which  were  stated  in  the  paper  book,  according  to  the 
late  rule  of  the  court,  as  follows,  viz.  First,  Whether  an 
infant  devisee,  being  sued  upon  the  bond  of  his  testator, 
can  claim  the  privilege,  that  the  parol shaU  demur  till  such 
devisee  shall  come  of  age  ?  Secondly,  Whether  such  a 
privilege  can  be  claimed  by  more  defendants  than  the 
infant  i 

Walkku  for  the  plaintiff.  ''  The  first  question  is  upon 
the  statute  of  the  4  IV.  ^  M.  c,  14.*  The  object  of 
this  statute  as  expressed  in  the  preamble,  is  to  counteract 
the  practice  which  had  then  prevailed, '  that  persons  who 
had  bound  themselves  and  their  heirs,  and  who  had 
afterwards  died  seised  in  fee-simple  of  lands,  &c.  had, 
to  the  defrauding  of  their  creditors,  by  their  last  wills 
devised  the  same  in  such  manner  as  such  creditors  have 
lost  their  said  debts/  '  For  remedying  of  which,  and  for 
the  maintenance  of  just  and  upright  dealing,'  that  sta- 
tute was  enacted:  and  it  made  such  lands  chargeable  in 
the  hands  of  the  devisee  in  like  manner  as  if  they  had 
passed  to  him  by  descent.  This  is  a  remedial  statute,  and 
therefore  is  to  be  construed  liberally  to  further  the  object 
for  which  it  is  made.  That  object  is  to  create  a  responsi- 
bility in  the  devisee  to  which  he  would  have  been  no 
otherwise  liable,  but  in  no  part  of  it  docs  there  appear  any 
intention  to  favour  the  devisee.  It  only  permits  him  to 
take  the  estate  under  the  devise,  subject  to  the  performance 

♦  Continued  and  made  perpetual  by  6  and  7  ^^.  3.  c.  !♦• 
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of  certain  duties ;  and  to  give  to  an  vifant  devisee  the  i804. 
privilege  which  is  now  claimed  would  be,  ina  great  mea-  VxIsi^T 
8urp,  to  defeat  the  object  of  the  statute.  The  debU,  by  the 
accumulation  of  interest,  may  even  be  so  increased  dur* 
ing  the  minority  of  the  infant  devisee,  that  when  he  came 
of  age  the  estate  would  not  be  sufficient  for  the  pay- 
ment, awl  yet  he  would  have  enjoyed  the  profits  of  the 
estate  in  the  interval.  There  is  also  a  difference  between 
the  case  of  the  heir  and  the  devisee  ;  the  former  is  bound 
originally  in  the  bond,  and  is  a  sort  of  party  to  it ;  the 
devisee  is  bound  by  taking  the  estate.  And  with  respect 
to  this  question,  it  must  be  observed,  he  talces  that  estate 
lyasort  of  grant;  and  if  an  infant  be  in  by  purchase  he 
shall  not  have  his  age  for  the  parol  to  demur  • ;  nor 
where  he  is  an  occupant  only,  As  'Although  if  lands 
ij  fee  descend  on  an  infant  iheparol  shall  demur  in  equity 
as  well  as  law  ;  yet  where  a  lease  is  made  to  a  man  and 
tis  hdrs  for  three  lives,  the  heir  does  not  take  by  descent 
but  as  a  spepial  occupant,  and  the  parol  shall  not  demur. 
CltapUn  V.  Chaplin,  t  It  is  therefore  plain  that  this 
privilege  is  only  consequent  upon  the  lands  passing  by 
iiescent.  And  the  acts,  3  Ed.  I.  c.  46.— C  Ed,  I.  c.  2.— 
l'i£rf.  I.  c.  40. — 5«  Ihnrtf  III.  c.  60.  shew  that  it  is  the 
object  of  the  legislature  rather  to  restrain  this  privilege 
than  to  extend  it :  and  the  3  W.  £)'  AI.  should  be  con- 
«'.rued  upon  th^same  principle.  But  admitting,  for  the 
soke  of  argument,  that  the  devisee  would  be  entitled  to 
plead  her  non-age,  she  should  have  done  it  alone,  and 
not  have  joined  with  the  heirs  and  other  devisees,  who 
are  of  age,  and  who  therefore  are  not  entitled  to  this 
dilatory  plea.     Jston,p,  241.     Bro.  lied,  pi  35.'' 

RicuARDSON,  contrd.  "  By  the  statute  the  devisee  is 
placed  in  precisely  the  same  situation  in  which  the  heir 
stood,  at  common  law.  Now,  the  infant  heir  might  de- 
ttur  in  respect  of  his  non-age,  and  it  is  equiiliy  clear, 
that  the  other  heirs,*  though  of  age,  would  be  entitled  to 

•  Walkr  V.  Lambcy  Dj/er,  321.  b.  Co.  Litt,  ti39. 
1 3  1  cere  JFrns.  3(J8'. 
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^^  partake  of  the  benefit  of  that  privilege  m  respect  of  their 
Plaskbt  making  contribution,  which  ought  to  be  equal  from  all  the 
^l^^  heirs.  COmyns,  title  Pleader,  fi  £.  3.  '  In  debt  against  the 
heirs  in  gavel-kitid,  if  one  be  within  age,*  the  parol 
shall  demur,  •  "  Or,  against  parceners,*  ibid  ;  t 
'  And  at  the  full  age  of  the  infant  there  shall  be  a 
resummons  against  all  the  co-heirs,' f.  In  €o.  lit! 
290.  a.  it  is  also  said,  '  IF  a  man  have  a  ja^igmeot,. 
or  be  bound  in  a  recognizance,  and  die,  leaving  two  daugh^ 
ters,  and  one  be  not  of  age,  no  execution  shall  be  sued/ 
Then  the  next  object  to  be  considered  is.  Whether  the 
devisee  is  entitled  to  the  privilege  equally  and  in  ihesamt 
manner  as  the  heir.  Now  the  design  of  the  S  IV.tiiL 
c.  1 4.  is  to  put  devisees  precisely  upon  the  same  footing.  It 
the  third  section  an  action  is  given  to  the  creditors,  in  ^ 


:ii; 


cases  recited   in  the  preamble,  against  *  the  heir 
heirs  at  law  of  such  obligors  and  such  devisee  and  cie\i^< 
sees  jointly ;'   and   '  such  devisees  shall*  be  liable  anil 
chargeable  for  a  false  plea  by  him,  and  them  pleackdr 
in  the  same  manner  as  any  heir  should  have  been  for  any 
false  plea  by  him  pleaded ;  or,  for  not  confessing  the  lands 
to  him  descended.'      In  the  5th  section  the  heir  is  made 
answerable  de  bonispropriis,  for  lands  aliened  by  him  before 
notion  bi-ought.     And  in  the  seventh  section,  it  is  declared, 
that  all  devisees  made  liable  by  the  act  shall  be  liable  and  1 
chargeable  *  in  the  sanae  manner  as  the  heir  at  law. 
So  that  either  taking  the  general  purview  of  the  statote, 
or  its  particular  clauses  separately  considered,  it  seems 
that  the  devisee,  who  is  to  be  made  liable  as  the  heir, 
shall  be  also  entitled  to  the  same  privilege.     This  in  prin- 
ciple was  the  ground  of  the  decision,  \n  Matthews  v.  Jonct 
and  others,  \\  where  it  was  held^  that  the  alienee  of  a 
devisee  was  equally  discharged  of  the  debt  of  the  testator 


•  Ast.  Ent.  241,     Bro.  Red.  195.         t  S  Co.  13.  «. 

J  Comyns,  ibid.  Bro,  Red.  igtf.  See  also  Sir  Jok»  Left 
ford^s  case,  cited  in  Herbert'%  case,  3  Co.  IS.  a.  Also,  lrf^» 
/Iss.  anno  29.     And  Bro,  Abr.  Parol,  demvr.  pi.  16,  &c. 

II  Anstruther^  506.     See  also  Cott  v.  Atkinson^  IViUafS^i* 
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a«  the  alienee  of  the  heir,  if  the  alienation  were  before 
the  suit  commenced/' 

Walker,  tn  repty.  "  If  a  plea  be  pleaded  by  several 
defendants,  which  is  good  only  as  to  one  of  them^  it  is  a 
defect  in  substance  and  not  form,  and  may  be  taken  advan- 
lage  of  upon  general  demurrer.  The  case  inLf  ft.  Jss.  anno^ 
29.  pi.  37.  which  was  cited  to  shew  that  all  the  defendants 
might  join  in  this  pica,  as  several  hein  might  at  common 
law,  is  founded  upon  the  principle  that  all  the  defendants 
there  were  equally  liable,  and  were  to  contribute  equally ; 
bnt  in  this  case  the  statute  imposes  a  greater  liability  upon 
the  devisee  than  the  common  law  does  upon  the  heir  ; 
end  by  the  second  ttction  it  appears,  that  the  devisees,  ai 
against  the  creditors,  have  no  estate  at  all  until  all  the 
debts  are  paid.  Indeed,  the  statute  in  many  respects  makes 
the  sitaation  of  the  heir  and  the  devisee  very  different." 

Lord  Ellenbohovgu,  C.  J.  *'  In  every  view  of  this 
case  it  appears  to  me  to  turn  entirely  upon  the  statute* 
for  before  that  act  was  passed  the  devisee  was  not  liable 
at  all  upon  the  bond  of  the  testator*  He  is  now  liable 
by  the  statute,  and  to  the  full  extent  of  it,  and  no  further. 
The  privilege  of  the  heir  to  demur  during  nofi-age  is  aa 
anomalous  one^  and  peculiar  to  the  heir  alone.  It  is  un- 
necessary OD  the  present  occasion  to  travel  far  into  the 
history  of  that  privilege ;  but  if  it  were  examined  it  would 
probably  be  found  to  be  immediately  connected  with  our 
ftudal  institutions.  Persons  who  were  heirs  in  chivalry 
enjoyed  the  privilege  on  account  of  the  deficiency  of  the 
funds  to  maintain  them  during  infancy^  because  the  ge- 
neral funds  went  to  the  guardian  in  chivalry.  This  seems 
to  have  been  its  first  origin,  though  it  was  afterwards 
extended  to  all  heirs.  But  with  respect  to  the  devisee 
nnder  the  statute,  he  is  charged  with  the  debts  by  the 
terms  of  il ;  and  as  the  privilege  of  demurring  during 
non-^ge  is  not  given  to  him  expressly  by  the  statute, 
be  cannot  claim  it  by  implication;  considering  that 
it  is  an  anomaly  in  the  law  for  the  exclusive  benefit 
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1804/       of  the  heir.    There  must  be  judgment  for  the  plaiidif, 
pTT^Tt     ^'^^  P^®^  being  ill  pleaded." 


Grose^  J.  "  I  have  attended  to  the  observaUons 
which  have  been  made  upon  the  separate  clauses  of  this 
statute^  particularly  the  second  sec/ioii,  and  also  upon  the 
general  purview  of  it,  in  order  to  discover  if  there  be  any 
exception  from  the  general  liability  imposed  upon  the 
devisee.  The  plain  meaning  of  the  statute  was  that  cre« 
ditors  should  not  be  defrauded  of  their  just  debts,  and  if 
any  exception  had  been  intended  to  be  grafted  upon  it, 
we  are  to  presume  that  the  legislature  would  have  clearly 
expressed  its  design  in  that  respect.  But  as  it  does  not 
contain  this  exception  expressly,  I  concur  in  the  opinion, 
that  it  cannot  be  claimed  by  the  devisee.** 

Lawrbncb,  J.  After  making  some  observations 
upon  the  several  clauses  of  the  statute,  referred  to  the  fol« 
lowing  passage  in  Lord  C.  Baron  Gilbert's  History  of  the 
Common  Pleas,  as  explanatory  of  the  nature  and  founda- 
tion of  the  plea  by  the  heir,  viz.  ''  The  parol's  demurring 
"  until  the  full  age  of  the  infant,  is  a  dilatory  plea  or 
•''temporary  bar,  and  peculiar  only  to  the  feudal  law; 
"  for  in  the  civil  law  the  guardian  was  party  to  the  suit  in- 
''  stead  of  the  infant ;  and  if  there  was  malajidet  in  bis 
•'  defence  he  was  to  answer  it  to  the  infant;  but  the  ward- 
''  ship  in  the  feudal  law  was  of  another  nature,  for  the 
"  guardian  has  the  whole  profits  of  the  estate,  and  also  tlie 
"  marriage  of  the  infant,  which  was  to  breed  him  up  to 
"  the  army,  and  to  marry  him  to  such  person  as  be  thought 
"  might  continue  the  martial  strain,  that  so  the  wartl 
"  might  subserve  the  original  design  of  the  tenure.* 

"  Hence  it  was  that  the  guardian  was  not  trusted  with 
"  the  action,  and  by  consequence  it  was  a  maxim  amongst 
*'  them  that  the  infant  could  not  be  party  to  the  writ. 

''  But  this  maxim  was  confined  to  such  cases  where  the 
"  rightof  the/dM/i  was  in  demand,  and  was  not  allowed  to 

•  Sec  also  Bacons  Abridgment^  Infancy^  aud  Jge,  (L)  1, 
voL  3,  p.  6:21 ;  which  cites  3  Bull.  143.  lloirsRcjy,  325. 
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"  actions  tonching  the  possession^  and  the  reason  was  ^^^' 
"  from  necessity.  For  if  the  infant  was  not  allowed  to  Plaskkt 
"  defend  his  possession^  an  infant  would  be  stripped  of  all  beebt. 
"  he  bad  duringbis  minority.  And  so  of  injuries  done  by  an 
"  infant,  the  parol  shall  not  deniiir^  because  then  ageneral 
''  licence  would  be  given  for  infants  to  commit  injuries; 
''and  therefore  the  prosecution  of  those  actions  was  com- 
"  mttted  to  the  next  friend,  and  the  defence  of  the  actions 
'^  against  an  infant  to  a  special  guardian  assigned  by  the 
"  court ;  and  afterwards  Lord  C.  B.  Gilbert,  adds, 
**  But  in  all  cases  on  the  fee,  as  if  an  action  of  debt  on 
*'  the  obligation  of  the  ancestor  be  brought  against  the 
*'  heiry  there  the  parol  shall  demur,  because  that  lays  a 
**  burthen  on  the  fee,  which  by  the  law  was  to  be  preserved 
**  entire  till  the  infant  came  of  age,  since  the  profit  was 
"  given  away  during  his  non-age  to  the  lord."*  He  then 
added,  ''  If  this  be  a  correct  explanation,  it  will  ap- 
pear a  little  singular  how  the  privilege  should  have 
been  extended  to  lands  held  in  sockage,  but  although 
it  has  been  so  extended,  that  circumstance  affords  no 
reason  for  carrying  it  iiirther  as  to  devisees.  It  appears 
lo  me,  therefore,  that  in  this  case,  there  is  no  ground  for 
iiiis  dilatory  plea,  since  no  foundation  is  afforded  for  it  ^ 
by  the  terms  of  the  statute."  ^  • 

Le  Blanc,  J.  "  The  nature  of  the  plea  is  quite  suf- 
ficient to  induce  the  Court  not  to  extend  it  unless  it  be  a 
necessary  and  unavoidable  inference  from  the  terms  of 
the  act.  If  an  heir  take  land  by  purchase,  he  shall  not  be 
entitled  to  the  privilege;  it  is  merely  confined  to  the  heir 
taking  land  by  descent ;  and  here  it  rests  upon  the  statute  of 
3  fF.  4r  M.  c.  14.  which  was  evidently  intended  to  prevent 
fraudulent  devises ;  and  were  the  statute  to  give  the  dila- 
tory plea  in  other  cases,  such  as  those  contended  for,  in- 
stead of  promoting,  it  would  defeat  its  immediate  object. 
The  intention  of  parliament  was  to  give  every  convenient 
relief  to  creditors  against  the  devisee.  It  appears  to  me 
then,  that  the  plea  is  bad." 

Judgment  fob  the  plaintiff. 

•  See  also  Bacon's  AMdgment,  ut  supra,  which    cites  2  Inst. 
«9     Mwr,  7*.     Dyer,  239,  pi-  39-   ^nd-  10. 
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Hall  venui  CAzEf^orE.^Fndny,  FrbruatifS. 

A  ekarter-party,  purporting  to  be  indentedi  made,  and  conclude, 
the  6th  day  o/"  February,  whereby  it  is  agreed  that  the  iJdf 
fhall  proceed  from  Deptford,  on  a  voyage  to  Demarara,  m 
or  before  the  I2th  of  the  same  months  and  by  which  the  outtr 
covenants  that  she  shall  proceed  on  her  intended  voyage  on  tk 
day  before  mentioned^  is  actually  executed  hy  both  partia  oni 
day  subsequent^  viz.  the  I5th  of  March  foliuwing,  iMt  A 
Mp  is  still  lying  in  the  river.  The  ship  sails  after  the  18/i<f 
February,  and  performs  her  voyage.  The  owner  bringi 
^oenatU  for  the  freight ^  averring  that  the  charter-party  was  i| 
dented,  made,  and  concluded,  after  the  day  ^  the  date^ 
uftcrthe  I2th  of  JPchxut^ry^  and  averring  performance  <^ 
mhich  on  his  part  was  possUfle  to  be  performed:  Mdd^ 
ipedaldfimurrer^  that  the  plaintiff  was  not  ^topped from 
ing  thqt  the  deed  was  indeoteil,  made,  and  concluded,  aj] 
the  day  it  bears  date.    Conclqded  implies  delivery  tf  the  ii 

Seml^Ie.— r^e  covenant  that  the  ship  should  sail  before  the  1 
is  not  a  condition  precedent  ^  but  rather  an  independent  co\ 

Held  also^  that  if  it  be  a  condition  precedent  in  terms^  yet  it 
ing  become  impossible  at  the  time  of  making  thedeed^  witkintii 
knowledge  tf  both  parties^  it  is  no  part  of  the  real  contract  k-^ 
tween  them^  and  the  plBiniiff  having  performed  the  voyage,  vkim 
is  the  substance  of  the  contract ,  is  entitled  to  his  freight,         ^ 

•J^HE  plaintiff  declared  upon  a  charter-party  "  purport- 
CAaBKOTi,  ing  to  be  indented,  made,  and  concluded,  on  the  6lll 

day  of  February,  1801,  between  the  plaintiff,  by  hirf 
name  and  description  of  J.  Hall,  owner  of  the  good  sbif 
called  the  Argo,  then  lying  in  the  river  rAame*,8cc.on« 
voyage,  &c.  io  Demarara,  on  the  one  part,  and  the  df- 
fendant  and  one  John  Batard,  of  the  other  part ;  but 
which  charter-party  was,  infact,fir9t  indented,  made,  and 
concluded,  after  the€th  rfay  of  February,  in  that  year, 
to  wit,  on  the  I5th  day  of  March,  1801,  and  not  on  the 
$aid  6th  day  ^February,  or  at  any  ti^u before,  or  au 


Hall 


\)tt  and  12/4  day  of  FebrMryy  &nd  nn%  ako  in  fact  sealed       ^^04? 
and  delivered  by  the  said  p}iiSttitiff  nhd  the  said  defer>dant       ItTIT 
•u/y,  to  wit,  8U!.    And  madk!  pfoftrt  of  the  seosiey  bearing       ,**''"*'^^^ 
date  the  9Siid(khdigr  of  Jfe*rMiiiy,  1801,    Tbedechira-    ^*"'«^ 
lion  proc«<itod  to   slate  the  coven^fitS'  is  the  ehtrtet- 
p«ftv,  in  80b$taoce  as  follows  v^ 

The piaiut^  agreed  thai  the  ship  should  and  womldpr^ 
tnifrom  Deptford,  whtrt  she  then  lay,  on  or  brfore  tkt 
\^h  day  of  the  said  month  (f  Febraary,  to  the  port  of 
rendervous  far  the  oot^ard  bound  eouvoy^  and  sail  uodet 
ooDYoy  to  Desmarmra,  th^re  to  deliver  her  freight  in  ten 
dajs  from  her  arrival,  and  return  with  a  foil  cargd  from 
the  defendant's  agents,  under  convoy  to   Lmdon,   and 
ttake  true  delivery,  8ic.  '*  And  the  said  owner  did  theteby 
C6v6ttant  that  the  said  ship  should  and  would  proceed  on 
ktf  intended  voyage  on  the  day  before  mentioned**    The 
declaralioR  th6n  stated  the  terms  of  the  loading  and  un^ 
loading  at  Dtmarara  and  at  London  ;  '^  In  consideration 
SfkettofanA  of  every  thing  therein  abate  mentioned,  the 
said  defendant  did  thereby  covenant,  &c."  stating  the  co* 
^mHitsfop  the  payment  of  freight.    The  plait^i^  then 
alleged  ''  that  the  said  ship  did,  after  tlie  making  of  the 
»id charter-party,  to  wit,  on  the  Bftid  l/ith  day  of  March', 
ia  the  year  aforesaid,  proceed  from  Deptford  aforesaid, 
in  and  upon  the  said  voyage,  in  the  said  charier-party 
mentioned,  iftider  and  i»|M>n  the  terms  in  the  said  charter-* 
party  specified  ;'*  stating  all  the  necessary  particulars  of  the 
sailing  With  convoy,  loading  and  unloadirvg  the  cargo, 
and  the  demurrage,  the  reporting  at  the  Custom  House,  &r* 
that  the  freight, &c.  amounted  in  the  whole  to  18801.  Sec; 
"  And  tlie  said  plaintiff  further  saith  that  two  months 
from  the  time  of  making  the   said  report  at  the  Custom 
House  has  long  since  elapsed,  and  although  the  said  plain- 
tiff Atff  A  done  nnd  performed,  and  been  reedy  to  perform 
mty  ttdfig  in  the  said  charter-party  contained  on  his  part 
^obeptrformed,  and  tphich  on  his  part  and  behalf  could 
fomUy  be  p^ormed,  according  to  the  tenor  and  effect, 
true  intent,  and  meaning  of  the  said  charter-party,  &c, 

^OL.  in.  no,  17.  NN 
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1804.       Yet  the  defendant  did  not,  &c.  ;**  and  so  assigned  abieaA 
in  non-pajment  of  the  freight  and  demurrage." 

There  were  other  «onnts  in  debt  for  freight,  primage, 
and  pierage,  and  for  the  use  and  hire  of  the  ship,  and 
for  demurrage,  together  with  the  common  money  counts. 
The  defendant,  in  his  plea,  set  out  the  charter-party  upon 
ayer,  which  purported  to  be  indented,  made,  canchdedy 
and  agreed  ujxni  [this]  6th  day  of  February,  1801,  be- 
tween  the  plaintiff,  defendant,  and  Baiard,  and  was  ineverv 
respect  the  same  as  set  out  in  the  declaration,  conclndin* 
''  In  witneu  whereof  the  uiid  parties  have  hereunto  yt 
their  hands  and  seah  the  day  and  year  first  above  writUnT 
He  then  demurred  specially  to  the  first  count  of  tha 
declaration,  stating  for  causes  ;**  for  tliat  it  is  not  allege^  i 
nor  does  it  appear  in  or  by  the  said  first  count  of  thai 
said  declaration,  that  the  said  ship  in  the  said  charter 
party  mentioned,  did  proceed  from  Deptford  aforesai^pi 
on  or  before  the  l«th  day  of  t'ebrtiary,  in  the  said  chai^i 
ter-party  mentioned,  to  the  port  of  rendezvouM  in  the  sail 
charter-party  mentioned.     And  it  is  alleged  in  and  by  the 
said  first  cpunt  of  the  said  declaration,  that  the  said  char- 
ter-party was/r«^  indented,'  made,  and  concluded,  afta 
the  6th  day  of  February,   1801 ;  Whereas  it  appears,  in 
and  by  the  said  charter-party,  that  the  same  was  indeHUd^ 
made,  and  concluded  on  the  said  6th  day  of  February,  in 
the  year  aforesaid,  and  the  said  J.  H.  is  by  law  estojfed 
from  making  the  said  allegation. 

.  To  the  other  counts  the  defendant  pleaded  tlie  general 
issue. 

.  Giles,  for  the  defendant.  *'  The  plaintiff  is  estoppet 
from  making  the  averment  contained  in  bis  declaration 
that  the  charter-party  was  firstindented,tLc.  after  the  Clh 
and  also  after  the  12th  day  df  February,  1801,  to  wit,  o( 
the  IMh  Qf  March,  Now  this  is  an  allegation  not  merely 
relating  to  the  time  when  the  charter-party  was  indented 
but  which  avers,  that  it  was  indented,  made^  conctudtd 
&c.  after  the  time  on  which,  on  the  face  of  theinstrumeo 
itself,  it  appears  to  have  been  indented,  -  8cc.  .  This  aver 
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tteot  19,  therefore^  contradictory  to  the  deed,  and  ac-       ^^^' 
eording  to  Goddar^s  case*,  and  Brake's  Abridgment,       Hall 
title  Obligation,  an  averment  inconsistent  with  the  deed,    ^  *'^''**'    , 
is  not  good. 

"  A  deed  cannot  be  stated  to  be  delivered  prior  to  the 
date  which  it  bears  on  the  face  of  it.  Though  it  may  be 
competent  to  a  party  to  state  that  a  deed  is  delivered  suh- 
sequent  to  the  date,  yet^  here  it'  is  not  stated  when  it 
was  sealed  or  delivered,  which  is  the  essential  thing  with 
lespect  to  a  deed.  But  if  it  be  admitted,  that  it  is  suffi- 
ciently to  be  collected  from  the  declaration,  that  the  deed 
vas  delivered  on  the  15th  of  March,  still  it  reqiains  under 
the  terms  of  the  charter-party  a  eondiiion  precedent  to  ' 
^tplaintiff*s,  recovering  the  freight  and  demurrage,  that 
the  ship  shall  sail  on  or  before  the  12th  of  February,  AU 
the  words  in  the  charter-party  are  prospective,  yet  this 
ittlaration  makes  them  have  a  retrospective  operation^ 
Bot  the  deed  not  being  made  till  the  15th  oi  April,  the 
lenns  of  the  charter-party  became  impossible  to  be  perform- 
fidandtbiscondition  precedent  on  the  part  of  the  plaintiff, 
being  impossible,  and  consequently  not  having  been  per«« 
fonned  according  to  the  deed,  the  stipulations  on  the 
yai  of  the  defandant  are  void^  and  cannot  be  enforced. 
Coke  Littleton,  QOd.  a. 

Wd  Ellenborough,  C.J.  (stopping  the  Counsel  on 
Mother  side.)  "The  condition,  on  which  much  has 
heen  said,  is  not  impossible,  if  it  be  a  condition  prece- 
dent^ but  as  the  case  now  stands,  it  is  a  violation  of  all 
langQ^^  and  all  rules  of  law  to  call  it  so.  This  is  a 
^mpka^  which  has  caused  much  consumption  of  time. 
The  first  objection  is,  that  the  plaintiff  is  estopped  from 
his  allegation,  as  to  the  time  of  the  making  of  the  charter^, 
t^^!f.  This  charter-party  is  dated  on  the  6th  of  Febru^ 
^^h  and  therefore  it  is  said  that  the  averment  that  it  was 
^toally  indented,  made,concludcd,  8cc.  on  the  15th  Jpril, 
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^Wi  is  eo^iid|0tory  to  tlue  deed.  Bot  tbe  matcrid  woriia 
jjfTTT  ^^18  idlegaUop  16  only  th^  word  fwiclmiioif  for  the  charter- 
iwrfvf  party  i«  concbidcd  only  vbi^n  Uie  deed  is  ddkeni;  wai 
from  Stone  v.  Ball,  3  Lev.  348j  it  is  clear  that  a  deed 
may  he  averred  to  he  delicerei  after  it  bears  date.  Then 
die  estoppel  is  no  loager  a  difficulty.  As  to  the  second 
objection,  that  the  ship  did  not  sail  on  the  idtb  ofFtbnh 
ary;  if  that  time  had  not  elaps^  when  the  deed  van  it- 
Uoered,  it  would  have  been  a  condition  pfeeedeiit;  bet 
upon  that  questioo  it  is  not  necessary  to  decide  doiTi  for  it 
IB  obvious^  that  the  time  having  passed*  ii  was  a  oooditioB 
impossible  at  the  time  of  making  tbe  eharler-paity.  Sow, 
*  the  parties  eontracting  must  be  preanmed  to  know,  vbe- 
Ifaer  the  vessel  had  or  had  not  sailed,  and  thereibre  the 
time  having  gone  by,  it  wouid  be  a  monstrowi  absurditj 
to  consider  that  eondition  with  respect  tatfae  time  of  tbe 
sailing,  which  wafi  then  impossible,  as  being  really  any 
part  of  tbe  contract.  The  rest  of  tbe  contract,  bowsver^ 
which  relates  to  the  destiny  of  the  vessel,  tbe  voyage^  tbe 
lojUling,  the  payment  of  the  freight,  and  all  the  sab<^ 
quent  parti<:nlars,  may  take  ^tbciJ* 

Grosb,  J.    Ofthesameepinioa. 

Lawremcb,  J.  '^  I  am  of  the  same  opinion.  I  doubt 
whether  this  be  a  condition  precedent.  The  case  of  Cm- 
$tnble  V,  C.obtrry,  in  Palmer,  Sffl,  is  somewhat  siailtr. 
^  A.  the  master  of  a  ship  covenanted  with  B,  a  mercbant, 
to  go  with  his  freight  ihejirstfair  mind,  and  B,  covenan- 
ted to  pay  so  much  for  the  freight.  J.  brought  action  of 
covenant,  and  alleged  that  he  had  performed  the  vo\iig^> 
The  defendant  travened  that  he  did  not  go  with  the  Jint  fair 
wind.  And  upon  demurrer  it  was  held,  that  tbe  traverse 
was  not  good ;  for  it  is  only  a  circwnUaH§e,  and  nothing 
is  traversable  but  what  is  material.'  All  that  was  con- 
sidered necessary  there  was,  that  the  ship  shoold  go  io 
the  place  to  which  she  was  destined ;  so  here  all  that 
seems  material  is  tliat  the  ship  should  go  to  Demarara, 
and  take  the  freight.    On  this  point  the  ca^e  of  Boone  v. 
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%f£  *  also  seems  material.    In  that  case  A.  by  deed       18<H> 

conveyed  to  B.  the  equity  of  redemption  of  a  plantation       hTlT 

ig  the  Wat  Indict,  together  with  the  stock  of  negroes  or    p^^^J^JL 

1%  in  consideration  of  500l.  and  an  annuity  of  I60I.  for 

life^aDd  covenanted  that  he  had  a  good  title^  and  was  law-* 

ffilly  possessed  of  the  negroes^  and  that  B.  should  quietly 

enjoy.  And  B.  covenanted  that  A.  well  and  truly  perform* 

i?ig  ^II  things  therein  contained  on  his  part  he  wonld  pay 

tbe  anouity.     Jn  an  action  of  covenant  by  J.  the  breach 

assigned  was  tbe  non-payment  of  tbe  atinaity ;  plea  that 

i.  was  not  kguUy  potuiud  oftlK  negro€$,  and  so  bad  bo 

good  title  to  coovey  $  and  tliat  plea  was  held  illoa  deatir- 

rer.   Far  the  Court  held  that  it  was  an  independent  eove* 

Mt,  which  went  only  to  parf  of  the  consideratioti ;  aad 

as  the  breach  of  such  a  covenant  might  be  recompensed  in 

^ages,  an  action  may  be  maintaioed  ^n  it  witbovl 

werriog  the  perfonaapcc  of  tbe  whole ;  for  it  woald  be 

iwreaaonable  that  JB.  should  keep  the  plaotation^  ainl 

Jtt  refuse  payment.    Therefore,  also  in  tbe  present  case^ 

tbis  may  not  be  a  eondiiion  preecdent.    The  reason  of 

iti  as  well  as  the  laW|^  would  lead  us  to  support  the 

present  contract;    for  if  the  voyage  is  performed,  and 

(Kat  profit  is  to  be  derived  from  its  performance,  it 

voold  be  hard  indeed  if  the  defendant  were  not  to  make 

»y  compensation  for  the  fulfiiment  of  all  tlic  important 

patls  of  tbe  contract." 

Lk  Blanc  J,  expressed  himself  shortly  of  the   same 


•  //.  Blackstonc^  note  a.  p.  UTS. 


f7f  'Ca$es  in  B.R.  in  Hilary  Term^ 

i 

U^.       Cheetqam  versus  Williamson,  and  Olhers.— P(f6.  S. 

- —         I 

4I  mortgager f  and  mortgagee  of  manors  &c.  inftt^  county  tktsawuani 
all  the  estate^  &c»  by  Itase  and  release^  to  a  purckaur:   u  tkt  era* 
veyance  is  contained  a  covenant  Jrom   the  purchastr^  that  the  mvru 
gagoTy  his  heirs  and  assigns^  may  enter  and  dig  for  coal^  and  other ' 
mineral f  and  take  the  same  to  their  own  use  :  Held^  thai  tku  is  cnly ' 
a  iiherty^  and  the  heirs  of  the  mortgagor  cannot  bring  trower  agoivt\ 
she  tenants  of  the  landjbr  coal  dug  there^  under  a  lease  of  the  coals  Jrom- 
She  oumer  of  the  soil,  Also^  that  it  is  not  a  reservation  or  exception  fy 
the  mortgagor^  out  of  his  estate^  for  at  the  time  of  making  the  convg* 
mnce,  he  had  only  the  equity  of  redemption,  auduo  Ugal  esiaie  «vx  (f 
which  to  make  such  reservatiou. 

^"wmw* "    'pHIS  was  an  action  of  trover  for  eoals^  in  which  the  jury 
WiLLiAMBon  found,  upon  a  special  verdict,  tliat  one  JR.  Netiletoi^m 

•ndOthen.  ^^^  seised  in  fee,  subject  to  an  equity  of  redemption  i»' 
one  Edward  Hyde,  of  certain  lands  and  tenements  in- 
Haughton,  in  the  parish  of  Manchester,  in  the  connty  of 
Lancaster.  By  lease  and  release  of  28th  and  29th  Marck, 
6  fV.  if  Af.  the  premises  were  conveyed  by  Nettieton 
and  Hyde  to  one  Hobson,  m  fee,  who  covenanted  and 
granted  thereout  a  rent-charge  to  Hyde  and  his  heirs,  - 
and  further  covenanted  "  that  it  should  be  lawful  for 
*'  Hyde  and  his  heirs  at  all  times  to  enter  into  all  or  any 
^'  part  of  the  premises  to  search  and  dig  for  coal  or  stone, 
''  or  any  other  mineral  whatsoever,  and  the  same  to  take, 
*'  have,  and  carry  away  to  their  own  use  ;'*  with  aproviso, 
*'  however  for  Hobson  or  his  heirs  to  deduct  part  or  the 
whole  of  the  rent-charge,  as  should  be  reasonable  to 
compensate  for  the  damage  done  thereby  to  the  pre- 
mises. HohsoN  also  covenanted  to  permit  Hyde  and  his 
heirs  to  hunt  on  the  land  for  game.  Under  this  convey- 
ance Hohson  became  seised  in  fee,  and  H^de  being  seised 
of  other  lands  in  fee,  conveyed  to  other  persons,  Hobson 
joining  in  the  conveyance,  with  the  same  reservations, 
&c.  On  January  1,  1777,  the  estate  thus  conveyed  to 
Hohson,  and  the  other  estates,  became,  and  now  are  vested 
in  one  George  Hyde  Clarke,  tenant  for  life^  sans  tras/r. 
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On  the  1st  of  January^  1781,    all  the  estate,  powef,        ^^^* 
8:c.    of  E.  Hyde,    by    the  exception    in    the  above    Chritmah 
conveyance,    became     and     now    are    vested    in   the  ^xlxiamsom 
flaintiffy    in   fee,    as   amply  as    they  were    held     by  •»<!  Othcw. 
llydt,  who  i^  also  entitled  to  the  rights  reserved  out 
of  the  other  estates  in  fee.    That  for  upwards  of,  and 
vithin,   sixty  years    the  persons    claiming   under    Edr- 
rtard  Hyde,  by  virtue  of  the    above    exception,    and 
their  lessees,  have    got    coals    tmdei*    the    lands,    and 
made  allowances  for  the  injury  done  to  the  lands.    That 
by  an  agreement,  dated  4th  of  November,  1782,  between 
the  plaintiff  BxiA  one  Fletcher  the  agent  of  G.  JfiT.  Clarke, 
for  the  management  of  his  collieries  worked  by  a  water 
engine,    Clarke    being   then   resident  in    Jamaica,    it 
was  agreed,  inter  alia  by  \he plaintiff,  to  set  his  coals  in 
Baughton,  that  lie  above  the  level  of  or  can  be  laid  dry  by 
Mr.  Clarke's  present  water  engine,  in  Haughton,  to  Mr. 
^rke,  of  Hyde,  except  so  much  of  his  coal  as  is  in  a 
meadow  in  Haughton,  called  Jasper  Meadow,  in  the  oc- 
cupation of  S.  Hague,  which  Mr.  Cheetham  agreed  to  set 
^y^lr.  Arden,  of  Stockport,  togetho:  with  the  liberty  of 
linking  pits  for  the  getting  and  vending  the  same.    The 
•pecial  verdict  then  set  out  the  residue  of  the  agreement, 
and  '^  that  such  part  of  the  coals  mentioned  in  the  in« 
dentures  of  the  28th  and  SQth  of  March,  6  fV.  and  M.  as 
lie  above  the  level,  in  the  agreement  mentioned,  are  part 
of  the  coals  comprized  in  the  above  agreement.    That  G. 
fl.  Clarke  assented  to  the  agreement,  and  got  the  coals 
under  it  according  to  the  terms  of  it;  part  of  which  was 
that  he  should  pay  one  penny  for  every   horse-load  of 
coal  so  gotten  and  sold.    That  G.  H.  Clarke,  on  the  22d 
December,  1798  demised  to  the  defendants  the  coal  mines 
inentioned   in   the  agreement,  together  with    his  other 
coal  mines  in  Haughton,  as  tenants  from  year  to  year ;  and 
they  entered  and  were  possessed  thereof.    That  the  rfe- 
f^ndants  got  the  cQals  in  question  under  the    premises 
nientioned    in    the  indentures   of  the  28th    and    29th 
ifflfcA,  6  W,  and  Jf. ;  that  they  were  gotten  utider  a  level 
of  the  water  engine  of  G.  H.  Clarke,  mentioned  in  the 
agreement,  and  that  no  part  of  the  said  coals  were  com- 
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180-1.       prised  in  the  said  agreement.    Hiat  notice  was  gi?en  U 

"  the  plaintiff  to  the  said  defendants  not  to  get  the  coals  so 

#fr<it«       situated^  and  that  the  defendants,  after  such  notices^  got 

^iiid  OthenT  ^^^  converted  the  same  to  their  own  usei 

liiTTLED A Lfi, /or  the  plaintiff ,  cited  ShepIurisTouti^ 
stone,  77.  Co.  Lit.  47,  a.  Drake  v.  Munday,  Cro.  Ccu 
207.  Co.  LiV.  143,  and  Dyer,  276,  and  argued  that  th« 
covenant  hy  Hobson,  in  the  indentures  of  2Sth  and  £9tli 
of  March,  to  permit  Hyde  add  his  heirs  to  enter  and  gfl 
coat,  waa  a  reservation  and  exception  out  of  the  estatfl 
conveyed  hy  Hyde,  and  gave  him  ^nd  his  heirs  an  ei«j 
elusive  right  to  the  coals,  and  not  a  right  mevely  concor* 
rent  with  Hobson  and  his  heirs.  For  this  purpose  alao 
he  cited  Lord  Mountjoys  case.* 

Lord  EllenbosougHj   C,  J,  stopping  Woodm^W 
other  side.    '^  This  ease  appears  to  me  to  involve  no  poii4| 
of  difficulty.     In  contemplation  of  law   Edward  lUk 
was  a  perfect  stranger,  as  to  any  legal  estate,  and  tber^ 
fore  could  neither grfl/i/  the  /ega/ estate,  nor  consequently 
reserve  to  himself  any  thing  out  of  it.     He  possessed  or.ly 
the  equity  of  redemption,  and   could  convey  only  tha' , 
which  he  possessed.     The  case  of  Lord  Mountjoy,  in  i»- 
derson,  is  a  decisive  authority  against  Xhc  plaintiff  \^^^  \ 
second  resolution  :  nor  is  there  a  single  case  in  the  law  to 
shew  that  where  a  man  has  the  liberty  of  getting  coaU 
"  he  is  considered  as  having  an  absolute  property  in  ibe 
soiU  so  as  to  maintain  an  action  of  trover.     The  decision 
of  the  twelve  Judges  in  Lord  Mountjoy'%  case  is  decisi^e 
of  the  negative  of  that  question.     Here  Ntttleton  only  w 
$eised  in  fee ;  he  conveyed  to  Hodgson;  and  Hyde  only 
confirmed  the  estate  by  conveying  to  him  the  equity  of 
redemption.     How  it  might  have  been  if  there  were  a  li- 
very of  seisin,  or  a  feoffment  by  Hyde,  and  he  had  passed 
the  legal  estate,  it  is  not  necessary  now  to  decide.    But 
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that  mates  the  distinction,  betireen  this  and  Lord  Mount-       ^^^ 

jio/scase;  for  be  was  seized  of  the  legal  estate,  and  r«<-  Chkvtham 

mtd  out  of  that  estate  a  liberty  to  himself  to  dig  and  wnTiAMsoii 

carrj  away  thq  atftim.     Here  iheplainiif  has  not  an  ex-  wid  Othen. 
dibive  right  to  the  ivbote>  but  only  a  liberty. 

JUPGMBNT  fOB  THE  DSFBNOAMTS. 


Pausloe  versus  Beau  love. — Jan,  ft6. 


i  uhsobMster  takes  thtscnt  of^,  to  board  for  half  ay  ear ,  ending  tie 
i\i^  of  June  ;  tAe  son  is  taken  home  for  the  holiday t  on  the  i%th%  B, 
h.ma  bankrupt  on  the  20/A  •'  Held^  the  half  year's  hoard  is  not  a  debt 
prtmeabU  under  the  commissi^  against  B.  and  th^fore  not  barred 
h  *w  certificate. 

S«niblc.  Tke  statuta^  7  Geo.  I.  c.  31,  and  5  Geo,  II.  c.  30,  appij^ 
9^y  to  the  writUn  securities  therein  mentioned^  and  debu  secured 
tktrthy. 

j^CnON  of  iLfisuiospsit  by  a  schoolmaster  for  board, 
&c.  for  the  defcndanfs  child  ;  the  dfftndant  pleaded 
hb bankruptcy  and  certiiicate.  The  facts  proved  on  the 
trial  were,  that  the.  p/atWi^  was  to  be  paid  hdlf-ycarlyy 
the  hsdf  year  ending  the  j^  th  of  June.  The  plaintiff  took 
lui  child  away  from  school  before  that  time,  viz.  on  tlie 
18th,  and  became  a  bankrupt  on  the  SiOth ;  and  the  ques- 
tion was,  wh^th^  this  was  a  debt  proveable  under  the 
commission. — Lord  Ei<i#ikmbobou€h,  C»  J.  who  tried  the 
csQse,  thQu^lM^  that  it  was  .not,  and  a  verdict  was  found 
<brtbe;»/a«|it^. 

£spiyAS8E  now  moved  for  a  new  trial,  contending 
(hat  under  the  statutes  7  Gto,  [.  c.  31,  s.  1,  and  o  GcQm 
n.  c.  3(),  this  being  a  debt  certain,  and  payable  at  a 
certain  day,  might  be  proved  under  the  commission.  That 
^be  contract  was  entire  for  the  half  year,  and  thattipon 
<he  taking  away  the  child,  the  master  having  done  all 
on  his  part  up  to  that*time,  and  being  prevented  by  the 

^OL,  III.  N®.  17.  00 


es^ 


1804. 
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father's  own  act  from  doing  more^  might  immediately  ha^e 
brought  an  action  for  the  whole.  He  stated  that  the  18th 
of  June  was  the  day  when  the  school  brolce  up  for  the 
holidays.  He  also  cited  Cochrane  v.  Imvc,*  and  flrn- 
best  V.  Brown,  t  to  shew  that  the  statute  extended  to 
9\\  debts,  which  are  debitainpresentisokendainfuturo 

Lord  Ellenborough^  C.  J.  ''  At  the  trial,  when  this 
point  was  made^  I  looked  into  the  statutes^  and  found  the 
word  securities  running  through  the  whole  of  tbeiiL  I 
therefore  over-ruled  the  defendant's  Counsel,  because  I 
thought  they  applied  only  to  debts  founded  on  the  writteB 
securities  therein  mentioned.  The  case  cited  from  Peak's 
Nisi  Prius,  is  stated  only  as  the  inclination  of  the  opinion 
of  Lord  Keni/on.  ITiis  was  a  subsisting  contract  at  tk 
time  of  the  bankruptcy^  and  not  provcable  under  the 


commission. 


The  bvle  nisi  refused. 


Coopfcit 

verttti 

IIuMCiiiir. 


Cooper  versus  Hunchin,  otlierwise  Huncheon,- 
Thursday,  February  7th. 


Interlocutory  judgment  being  obtained  in  assumpsit  against  a  feme  sole, 
fnal  judgment  may  be  enter ed^  and  a  ca.  sa.  may  issue  against  h(T  fi 
a  feme  sole,  although  she  marry  before  the  suing  out  of  thecz,  sa. 

/!^N  a  rule  to  set  aside  the  ca.  sa.  issued  in  this  caose 

and  upon  which  the  defendant  was  taken  into  custody 

for    irregularity,  with    costs;  the   defendant  swore  tb 

since  the  interlocutory  judgment  in  assumpsit   for  good 

sold  and  delivered,  she  had  intermarried  with  one  Roh(\ 

Ridgway,  of  which  the  plaintiff  and  his  attorney  ha 

notice. 

£spiNASS£  shewed  cause,  relying  upon  3  Blackstom 

Commentaries,  414,  and  Doyley  v.  White,  Cro.  Jac.  C^' 


•  Cookers  Bankrupt  Laws,  18.  23.    t  Peake's  A"«i  Prius  (a. 


In  the  Forty-Fourth  Year  of  George  III.  283 

to  shew  that  ''  If  an  action  be  brought  against  an  bus-       1804. 


band  and  wife  for  the  debt  of  the  wife  when  sole,  and  the      Coopkr 

vertut 

UUMCHIN. 


ffawi/i^  recovers  judgment,  the  capias  shall  issue  to  take       ^^*^* 


both  the  husband  And  wifs  in  execution  ;  but  if  the  action 
was  originally  brought  against  herself  when  sole,  and  pend- 
ing the  suit  she  marries,  the  capias  shall  be  awarded 
against  her  oulif,  and  not  against  her  husband/' 

Barry,  in  support  of., the  rule,  endeavoured  to  distin* 
guisli  this  case  from  ^Doj/lej/  v.  White,  which,  he  said, 
was  a  case  of  trespass.  And  he  cited  also  Salkeld,  111, 
and  Shower,  91.  "  If  a  woman  gives  a  warrant  of  attor- 
oey  and  marries,  the  judgment  may  be  entered  up  against 
boih." 

Lord  Ell^nbobough,  C.  J.  ''That  being  upon  a 
warrant  of  attorney,  the  suit  itself  may  be  considered  as 
commenced  when  the  judgment  is  entered  up." 

Barry  then  cited  Barnes'  Notes,  167 — Rownson  and 
irj/fv.  Williamson;  and  3  P.  Wms.  40Jj — Heard  and 
"i/c  V.  Saunders;  and  upon  being  questioned  by  the 
Court  as  to  what  step  the  plaintiff  should  have  taken, 
contended,  that  he  should  have  sued  out  9l  scire  facias 
against  the  husband  and  wife. 

Lord  Ellenbobough,  C.  J.  ^'  In  this  case  as  tho 
execution  follows  the  nature  of  l^e  judgment,  which  is 
against  the  rf^CTk/an^,  as  a  feme  sole,  the ^/aiWi^  could 
only  have  the  execution  against  her.  Whether  the 
(Itfaidant  can  bring  a  writ  of  error,  coram  nobis,  is 
auother  question.  H^  does  not  want  a  scire  facias  to 
charge  any  other  person  than  the  defendant.  He  has  a 
right  to  take  the  body  of  the  defendant  if  he  does  not 
^vish  to  proceed  against  the  husband. 

Lawrence,  J.     *' According  to  the  general  rules  of 
ling  there  is  no  necessity  for  a  set.  fa,  unless  there  is 
u>me  alteration  in  the  pfirties  to  the  record,  and*  it  is  sued 
002 
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m>^«  ooC'iii  orier  lo  charge  iheiD>  or  another  pcr«cm,mtSiat 

CooFE*  i»«w  situation.'' 

„^«'<««  Re  IB  BISCBABCBD. 


In  the  flatter  of  Sir  Edwabd  Price,  Bart.—Fd>.  11. 


Habeas  Corpus  granted  lo  bring  up  a  prisoner^  cdnfincd  for  ntn-pej- 

ment  of  a  fine  to  tht  King^  Mnd  also  for  deht^  in  order  to  give  eoUtm  • 

kefort  a  commitUe  of  the  House  of  CotnmoAS,  Ae  being  swnmmedfcr ' 

Mar  purpose  by  the  Speaker*!  warrant. 

'^  The  ruk  in  tuck  cau  must  be  Served  on  the  person  who  would  be  liabUjJ 

an  escape^  and  also  on  tke  persons  wbo  m^kt  proceed  against  kisi  »'; 

cast  of  an  escape.  ^' 

I 

Jn  re       Ty^£TUER£LL  moved  for  an  HabM  C^tjnts,  airectedj 
p«crBa"  *o  the  keeper  of  the  gaol  of  Itchider,  to  bring  ni 

Sir  Edward  Price,  Bart,  in  order  to  be  a  witness  upon  4 
petition  to  parliameDt  concerotog  the  last  Ilche$lttr  eleo 
tioa,  which  was  then  pending  before  a  committee  of  the 
House  of  Coaimonsy  and  on  which  the  Spealur  had  issued 
his  warrant  for  his  attendance.  This^  it  was^nggested,  was 
not  a  sufficient  autborily  for  the  gitafer,  and  he  might 
be  liable  to  an  action  for  an  escape.  The  present  appli- 
cation, therefore,  was  made  for  his  security ;  and  Wetus- 
fcELL  mentioned  that  in  the  last  Covmfry  election  ease,aa 
appiicatioQ  was  made  to  a  Judge,  at  Chambers,  to  briDg 
Up  one  Bfytmi,  a  prisoner  in  the  King*$  Bench,  he  hav- 
ing refused  to  come  /tipon  the  fytaktr'n  warrant :  and 
that^  in  a  case  of  contempt  before  tlie  House  of  lA)rds,  it 
had  been  also  necessary  to  resort  to  ibis  process. 

LAWBfej^CE/  J.  observed  Aatjkhere  was  a  late  act  of 
parliament,  43  Geo.  IH.  c.  Ul,*  wliich  qfecimOy  au- 
thorized the  Court  to  issue  writs  of  Habeas  Corpus  to 
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bring  wilnesseft  before  cottrte  martial^  See.  and  there  was  ^.  £»  ^ 

»     .        .  V         .  ^        1  11  ,      Sir  Edward 

some  dbabt  aboqt  grtiDttaig  die  nue;  but  at  tength  a  rule  Psiok«  Bmn. 
^tlt  was  graBtedj  whicb 

The  Covet  aatd  should  be  served  upon  the  Attorney^ 
Central,  and  also  upon  the  person  Who  would  be  liable  in 
case  of  an  escape^  and  that  notice  should  be  given  to  all 
penoos  wbo  had  lodged  detainers  for  debt  against  the 
prisoner^  he  being  originally  confined  for  not  paying  a 
fim  due  to  the  King. 

Afterwards^  npon  an  affidavit  of  the  service  of  notice  on 
Sr  Edward  Price,  the  gapler^  the  solicitor  for  the  trea-» 
iurj,  aDd  one  Robert  Roberts,  the  agent  and  attorney  of 
Tkmai  King,  the  only  person  at  whose  suit  he  was  then 
bexecutiooy  he  being  .snpersedable  in  otber  actions ; 

The  CouBT  made  the  rule  absolute^  and  ordered  that 
IfM,  ihe  petitioner  before  the  Home  of  Commons,  should 
psy  all  the  expences  of  bringing  him  up^  8ic. 


Lewin  versus  Smith. 

Aii^avit  of  debt  against  two  4tfeadaVis  ftr  ajdnt  and  separate  diht  \ 
latitat  agaiiaih9tk\  declaratioa  J^ofiif/ one  wly:  Held  vrregalar^ 
oMd  the  declaration  and  substfU€at  proceedings  set  aside. 

^HEptii/irj/f  made  an  affidavit  of  debt  against  the  <fe-      Lrwm 
fmdant  and  another,  on  theiryai/ii  aud  separate  pro-       Sm?i"" 
miiiory  note,  stating  them Joiwr// and  stparateltf  indebted. 
He  then  sued  out  one  latitat  with  an   ac  etiam  against 
them  jointly^  but  arrested  only  the  defendant,  timith,  and 
tfterwards  declared  against  him  separately. 

Best  moved  to  set  aside  the  proceedings  for  irregularity 
*ith  costly  said  cited  Holland  v.  Johnson,^  and  GUbey 
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1804.  V.  Lockyer.*  He  therefore  relied  upoa  the  affidavit, 
and  the  ac  ctiam,  as  shewing  an  inleniion  to  proceed 
against  both,  and  said  that  it  would  be  the  means  of  com- 
.  mitting  fraud  upon  the  revenue,  for  if  this  one  defendant 
"cotikl  be  proceeded  against  separatcfy  on  this  aflMavit,  so 
niia:ht  the  other  also. 


rrrsus 
Smith. 


■o' 


Gaselee,  on  the  other  side,  said,  that  there  was  do 
case  to  shew  that  the  proceedings  are  irregular  when 
tliLMc  is  one  affidavit,  but  the  cause  of  actioD  being  the 
same  against  both  parlies,  the  plaintiffs  in  mercy,  drop 
the  proceedings  aguinst  one  of  them.     But 

The  Court  thought  this  case  decided  by  the  foroier, 
and  made  the  rule  absolute  to  set  aside  tlie  dcclaraikh 
and  the  subsequent  proceedings ;  but  they  would  nol 
give  costs,  because  the  rule  pfayed  too  much  :  namely^ 
tliat  the  writ  should  be  set  aside  also,  which  was  regular. 

IIULE    ABSOLUTE,    PRO  TANTO. 


The  King  versus  the  Sheriff  of  Middlesex. 
Pearson  versus  Pugh. 


Where  a  afrit  is  delivered  to  the  \dtt  sheriff,  and  executed  by  hvn^  s'^i 
the  return  to  the  writ  happens  in  the  time  of  a  new  sheriff,  tk  nt^v 
sheriff  must  return  it  with  the  late  sheriffs  return  indorsed  therc^^^ " 
order  to  the  ComrVs,  proceeding  to  enforce  obedience  to  the  writ;  bfHtj 
the  new  sheriff  return  ccpi  corpus  by  mistake,  and  en  attachmenu/ 
tcrwards  issue  against  the  late  sheriff  for  not  bringing  in  the  bodx^  tv\ 
is  irre^qular,  as  the  Court  can  only  loch  to  him  who  made  the  rdurn. 
But  where  the  rufe  to  bring  in  the  body  was  had  the  iztk  of  ^o 
V ember,  and  no  objection  made  to  the  attachment  till  the  27M  of  ]i 
ww^vy  following,  it  was  held  that  the  party  came  too  late* 


KiNc; 


jj^ULE  to  set  aside  an  attachment,  &c.  issued  againsj 
TV    i-  .1"  iii  of.        ^h<?  /«^<?  shcrift'of  Middlesex,  for  not  bringing  in  th< 
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bodjof  the  defendant ,  for  irregularity.  The  late  sberiiff  had       ^^o^. 
arrested  the  defendant,  and  he  going  out  of  office  before     tufKino 
the  retom  of  the  writ,  the  present  sheriff  returned  cepi  cor-^  ^    «;^;  *"f ,   ^ 

I       1     •        1       ./v/       .         1  1     1  r        i  Tlic  Sheriff  of 

pus,  the  late  sheriff  having  been  ruled  tor  that,  purpose  :   Middlesex. 
and  upon  the  late  sheriff  being  ruled  to  bring  in  the  body^ 
and  failing,  an  attachment  issued  against  him. 

HuLLocK,  in  support  of  the  present  rule,  contended, 
lliat  it  was  irregular,  for  the  Court  could  only  look  to  the 
iherifF  in  whose  time  the  return  to  the  writ  happened ; 
ind  for  this  purpose  cited  the  rule  of  court.  Trinity,  31 
Cio.  III.  whereby  it  is  ordered  that  where  any  sheriff,  be- 
fore his  going  out  of  office  shall  arrest  any  defendant,  and 
I  (Y/;/ co;]pu4  shall  afterwards  be  returned,  he  shall  and 
may  be  called  upon  within  the  time  allowed  by  law  to 
kring  in  the  body,  notwithstanding  he  may  be  out  of  of- 
|ce  before  such  rule  shall  be  granted."  Yet  he  contended 
tfaat  this  did  not  apply  to  a  writ  returnable  after  the  late 
eneriff  quits  his  office.  And  he  stated  the  practice  that 
the  late  sheriff  assigns  all  prisoners  to  the  new  sheriff  by 
indenture  upon  his  coming  into  office. 

Erskixe  and  Wigley,  contra,  relied  upon  the  above 
rule  of  court  as  Wcorranting  the  attachment. 

Lord  Ellen  BOROUGH,  and  Lawrence,  J.  asked  them, 
Wever,  if  they  could  shew  any  case  in  which  the  late  she- 
nifis  attached  for  not  making  a  return  to  a  writ  which 
ought  to  be  returned  by  the  present  sheriff,  and  after- 
wards, the  case  standing  over  till  the  end  of  the  term. 

Lord  Ellenborough,  C.  J.  delivered  the  opinion  of 
tlie  Court,  and  afler  referring  to  several  authorities,  viz. 
Cro.  Eliz.  S65.  Ilob.  ^6(^.  I  Buhtr.  70.  9.  2  Tueon. 
54.  o  Rolfs  Jb.  457.  Dalt.  516.  1  Bulstr.  72.  3 
Co.  Rtp.  72.  IFestbys  case.  Styles'  Practical  Register, 
^^7;  and  also  the  above  rule  of  Court;  concluded, 
that  from  the  whole  view  of  the  practice,  the  present  she- 
riff ought  to  have  returned  the  writ  with  the  old  sheriff's  * 
1 
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^^^^       return  thereon^  and  so  stated  what  w<u  dooe  by  the  (M 

Tjik  Kin«    sberiff ;  but  tbat  now  the  party  comes  too  lale,  die  rale 

Tbc^sberiif  of  ^  bring  in  the  body  having  been  granted  on  the  l£tbot' 

UiDDLtiux.  November,  1803,  and  no  notice  taken  of  the  irregDlwity 

till  the  e7th  of  JanUbry,  1804.    Although,  therefore, 

the  attachment  against  the  old  iheriff  was  irregiilar>  the 

^.  RULB  WAS    DISCHAKGED. 


Pbarson  versus  Reynolds^  Geni.  one^ifc. 


It  ts  not  necessary  to  demoMi  a  plea  where  the  defendant  kas  taken  B9i « 
summoasjbr  time  topUad. 

^l^^    gARROW  moved  to  aside  proceedings  for  irregularity 
BxyaoLDi.  in  signing  judgment  without  a  demand  of  pka. 

EspiNASSE^  contri,  cited  Towers  v.  Powell,  1  H.  Bkt. 
87,  and  Starkey  v.  Wilkes,  Sellon*B  Practice,  547,  to 
shew  that  it  was  not  necessary  to  give  a  demand  of  plea 
where  there  has  been  a  summons  for  time  to  plead^  and 
time  given^  as  was  sworn  in  this  case. 

Lord  Ellen  BOBovdH^  C.  J.  ^^  A  demuid  of  plea  is 
nnnecessary,  and  the  practice  of  dispensing  with  it  is  rea- 
sonable in  this  case^  for  it  can  only  be  required  where  it 
may  be  presumed  that  the  defendant  may  not  -have  bad 
notice;  but  the  circumstance  of  the  defendant  having 
taken  out  a  summons  for  time  to  plead  excludes  such  a 
conclusion, — As  it  was  objected  tbat  the  caaes  cited  in 
support  of  this  practice  all  occurred  in  the  Common 
Pleas,  the  Master  hafided  up  to  the  Court  a  note  of  a  case 
which  occurred  in  this  court  upon  the  same  point." 
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kisut  fucessary  that  an  assured  should  communicate  to  Ue  insurer  cih 
Ckmstances  relating  to  Ue  sca-woi-thincSs  0/  the  ship  (unless  particn* 
iarfy  required^  in  tohick  case  concealment  is  fraud)  because  that  is  ro* 
vered  hy  the  implied  warranty.  The  correct  rule  is  to  co^imunitate  att 
which  mdteriatfy  ^f^tits  the  object  of  the  vpyage^  dr  the  nature  of  the 
rish.  Therefore,  xohere  a  rhip  hnd  been  surveyed  in  the  West  Indies^ 
n  order  to  satisfy  the  freighters  that  she  was  sufficient  to  tahe  in  a  earg0 
tad  proceed  io  Great  Britain  {she  having  got  a  bad  character.)  this 
vas  held  not  necessary  to  be  communicated ;  although  evidence  ioas  given 
tkat  if  it  had  been  hnoum  it  would  have  excited  tusptdpn^  etnd  the  under* 
writers  would  have  made  further  inquiries  concerning  ike  ship.  As  to 
nil  circumstances  which  operate  only  as  prudential  inotive8y(?r  the  in* 
nrer  undertahing  the  rish  or  not,  bu(  which  do  not  vary  the  object  of  the 
policy  or  the  nature  of  tke  rish^  such  as  the  built  of  the  ship,  ker  age, 
her  repairs,  3c.  they  shouU  be  specifically  inqui/ed  into  by  the  insurer 
before  he  tahes  the  risk  upon  him, 

A  CTION  bn  a  policy  of  idsHrtknce  on  the  fthip  Eliza^ 
at  aad  from  Trinidad  to  London^  with  liberty  to 

toDch    ai  Dcnierard,    and  the  Lecwara  and  Windxcard 
Jslandt,  8tc. — ^loss  by  perils  of  the  seas; 
.    The  cause  was  tried  before  CiiambbEj  J.  at  the  last 

issizes  for  JLancaster,  and  a  verdict  found  fur  the  plaintiff^. 

The  defence  rested  first  on  the  want  o/*  sea-worthiness 
ia  thfe  shipi  and  the  not  communicating  a  letter  received  by 
the  assured  from  the  captain,  which^  it  was  said^  ton- 
tained  information  material  to  be  known  by  the  insurers* 
The  ship  sailed  from  Liverpool^  and  arrived  safe  at  Tri- 
nidad, and  on  the  20th  of  January,  1809,  Maclain,  the 
captain^  wrote  to  inform  the  owners,  of  his  safe  arrival^ 
and  that  he  bad  had  bfrtaia  repairs  dpne^  'Ubat.he  bad  got 
the  shipclearedj  and  that  the  carpenter  had  got  her  all 
^caalked^  and  that  she  was  in^ood  order^  but  that^he^  jiad 
got  her  surveyed  on  account  of  her  ba  dcharocter."  This 
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^^^'        letter  contained  the  survey,  dated  Port ,  Trinidait 

HKYWAmo    Jf^n.  22,  1802.     "  We  have  attended  the  survey  of  the 
ship  Eliza,  ice.  and  we  all  certify  that  the  said  shipissti/- 
ficient  to  tdke  in  a  cargo,  and  to  proceed  id  any  port  in 
Great  Britain,  and  with  safety"  This  was  had  in  conse- 
quence of  the  master  of  an^Wcfl»  ship,  which  had  just  ar- 
rived, having  given  out,  that  the  Eliza  was  old  and  bad, 
and  having  oik^red  to  carry  goods  at  a  lower  rate,  and 
the  person  to  whoai  application  had  been  aiade  for  freight, 
refused  to  send  a  cargo.    She  afterwards  sailed  to  Marti- 
nique ;  but  in  her  way  thither  struck  upon  a  reef  of  rocks, 
and  was  upon  the  rocks  half  aa  hoUr,  in  con^eqaence 
of  wliich,  when  she  arrived^  she  was  sAtveyed  again,  and 
condemned  as  unfit  to  proceed  ^n  the  toykg^,  and  it 
being  found  im^ssible  to  repair  bet  lliere,  fot  Want  of 
proper  materials,  she  Wni  Jw)ld  for  849  dollars,  about  SqI*  * 
sterling,  although  she  was  insured  for  12001,    She  af- 
terwards sailed  in  ballast  to  America,  and  arrived.    The 
learned  Judge  thought  thai  the  Want  of  sea-worthiuess 
was  not  proved;  but  that  the  letter,  with  the  certificate, 
which  had  been  received  previous  to  the  insurance,  ought 
to  have  been  communicated  \  and  in  order  to  prove  it  to 
be  material,  two  witnesses  Werfe  called,  who  proved  that  it 
was  usual  in   the  tVest  Indies,  16  gfet  a  siirve^^  where  a 
ship  hft's  i  bad  character,  irt  order  to  get  a  cargd,  and  to 
satisfy  the  underwriters ;    but  iha't   these  surveys  \^ere 
in  general  so  fraudulent  and  suspicious  that  It  is  the  con- 
stant practice  where  a  survey  has  been  hftd  in  the  /fVs/ 
IndieSj  to  inquire  furtbeV  before  the  insurance  is  eflecled. 

On  a  motion  for  a  ne\v  tri&l. 

Park,  in  shewirrg  cau^e,  argued  that,  whether  this 
letter,  with  the  certificate  of  the  survey,  was  material  to 
be  communicated,  was  a  question  entirelyfbr  the  Jury  to 
decide.  That  this  case  must  be  governed  by  that  ^)f 
Schoolbred  v.  Nunn  (♦),  In  which  Loi^A  Mtfnsjield  hxi 
down  as  a  general  rule  tlifet  the  assured  n^d  not  state 
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that  which  is  matter  of  warranty.  That  this  letter  only  1804. 
felated*  to  the  sea-worthiness  of  the  vessel ;  and  it  being  h»twa«» 
an  implied  warranty  that  she  was  sea-worthy  at  the  time 
of  the  insurance^  it  is  not  necessary  to  state  to  the  in- 
surers  the  condition  in  which  the  ship  appears  to  be  at 
every  port  at  which  she  touches.  That  the  survey  itself 
was  not  made  through  any  real  apprehension  of  the  want 
of  sea- worthiness,  but  in  order  to  satisfy  Xht  freighters. 

Scarlett,  contra^  urged,  that  the  survey  being  taken, 
amounted  to  more  than  a  suspicion  of  the  bad  condition 
of  the  ship  by  the  captain  himself,  and  might  materially 
affect  the  insurance,  as  there  might  be  degrees  of  sea^ 
worthiness,  and  degrees  also  of  difference  in  the  risk. 
llie  insurance  being  with  liberty  to  touch  at  all  the  islands 
in  the  West  Indies,  it  might  be  material  to  know  that  the 
ship  had  a  bad  character,  and  probably  would  be  com- 
pelled to  go  to  the  other  islands  for  a  freight  which 
would  doubtless  increase  the  risk,  and  he  relied  much  on 
the  evidence  of  the  two  underwriters  given  at  the  trial, 
and  observed  that  the  certificate  imported  only  that  the 
ikip  was  sufficient  to  take  in  her  cargo,  and  proceed  to  any 
port'in  Great  Britain,  and  though  suflScient  for  that  puj"- 
pose,  she  might  not  be  fit  to  go  further  ubout  for  a  cargo, 

ThbCoubt  took  time  to  consider,  and  afterwards 
Lord  ELI4ENBOROCOH,  C.  J.  delivered  the  opinion  of  the 
Court.  After  stating  the  question  to  be  entirely  on  the 
materiality  of  the  letter  and  certificate,  which  were  not 
communicated;  and  referring  to  Carter  v.  Boe/im,*  where 
Lord  Man^eld  says, ''  that  the  reason  of  the  rule,  which 
obliges  the  party  to  disclose,  is  to  prevent  fraud  and  en- 
courage good  faith  :  it  is  adapted  to  such  facts  as  vary 
the  nature  of  the  contract,  which  one  privately  knows, 
and  the  other  is  ignorant  of,  and  has  no  reason  to  sus- 
pect."   The  qaestion,  therefore,  has  always  been,  whe- 


•  SBurr.  79y  85. 


m^  .  Cases  in  B.R.in  Hilary  Term, 

1904.  The  canse  wa^  npw  tried  before  Lord  Ellen  Boitorc^, 

11#c/»cirF|i  C-  "^^  *^  Guildhflll,  and  he  nonsuited  the  plaintipy  be- 
and  OU<rr»  ^au.^  an  actual  resale  and  transfer  of  tlie  slock  was  not 
GaKtoiT,  proyed  to  have  been  made  till  after  the  commencefflent 
pf  the  action.  The  bargain  was  one  of  those  which  bad 
been  made  on  the  false  report  of  peace  on  the  3th  of  1% 
1803.  The  jz/oin'ijfc  resided  abroad^  and  btforetherei 
sale,  their  broker^  one  Eliason,  wrote  to  them  for  instruct 
tions,  in  consequence  of  which  he  received  orders  to  re^ 
sell,  in  order  to  bring  an  action  against  the  deftndati^ 
He  accordingly  contracted  for  the  resale  of  the  stoci 
with  a  third  person  on  the  fifth  of  June,  but  on  accoua 
oF  the  stocks  bein^  then  shut,  ai)  actual  transfer  was  no 
made  till  the  6th  of  Jufy,  i8Q3,  which  was  the  earliei 
day  on  which  it  could  be  done.  The  Nisi  Prim  recofl 
was  entered  with  a  meHK>r«iH«Uii|i  of  the  ^5th  of  Jiinu 

Oii  a  motion  for  a  new  trial,  which  was  argued k 
Cri9^3^  for  the  defend(int,  ^nd  EasjKi^e^  for  the  plahti 
}i  wa3  cqntended  on  the  one  side  that  the  7  Geu,.  ll.c- 
fi.  6,  required  an  actual  resale  and  tranter  to  bo  madet 
ihe  p^,i«^{^ before  the  action  could  be  commenced;  ai 
on  tl)e  oilier  side>  it  was  contended,  that  Uie  eotUr^^ 
4be  ^h  of  Jwu,  followed  up  by  a  transfer  made  as  eai 
^8  poasible,  was  to  be  considered  as  a  resale  on  the  9(h 
June,  within  that  section  ;  for  if  any  transfer  at  all  wa^i4j 
cessary  that  made  on  the  6th  of  Jt^ly  wqqM  have  i5fWi|, 

^ack  to  the  time  of  \\\c  contract.  [ 

»•  •• 

Ix)rd  Eli^^nbohouoh,  C,  J,  ^'  It  appears  to  be 
object  of  the  act  of  parliament  to  prevent  all  dealings 
stocks  of  which  the  parlies  are  not  proprietors  at 
tio^e.  It  therefore  directs  that  in  order  to  compel 
formance  of  contracts  for  sale  of  stock,  the  party  musl| 
the  iirat  instance  either  make  an  actual  tran^et  to 
buyer  under  the  5th  section,  or  in  case,  from  the  l 
'veficy  of  the  party,  he  could  not  safLly  make  an  act 
transfer  to  him,  and  there  sbpuld  Ue  another  person  sab 
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Slituted  inhisploce,  there  must  be  an  actual  transfer  to        ^^^' 
the  substituted  person^    and   then  the  first  buyer  shall  Hbcxbcbbii 
make  good  the  damage.    The  5lh  section  provides  for  a    ^'^^^rtv^ 
ipecific  performance  of  the  contract ;  but  there  can  be  no    G»Koa»if. 
specific  performance  where  any  thing  remains  to  be  done 
aecutory.     It  is  clear,  therefore,  that  the  5  th  section  re- 
quires an  actual  transfer.    Then,  the  6th  section  provides 
that  '  no  person  who  shall  sell  any  public  stock  to  be  de- 
Miveredand  paid  for  at  a  certain  day,  and  which  shall  be 
'  neglected  to  be  paid  for  according  to  such  agreement,  shM 
'  be  obhged  to  transfer  the  same,  but  may  sell  such  stock 
'  to  any  other  person  for  the  best  price,  and  after  such 
'  sale,  receive,  if  the  parties  can  agree,  or  recover  as  afore* 
^iaidffrom  the  person  who  first  contracted  for  the  same, 
'  all  the  damage  which  shall  be  sustained  thereby.'    And 
there  is  a  like  provision  as  to  the  buyers  of  stock  which 
the  sellers  refuse  to  transfer.     So  that  instead  of  tran&^ 
f erring  to  an  insolvent  person,  the  seller  in  the  ene  case 
may  tramfer  to  thebuyer  or  purchase  and  receive  from  ano- 
ther person  the  stock  before  sold  ;  and  \he  difference  shall 
be  the  amount  of  the  compensation.     It  is  true  that  the 
6th  clause  is  open  to  the  objection  that  the  word  sell  is 
not  used  in  thecommencementof  that  clause,  in  its  proper 
sense,  but  as  relating  to  a  contract  or   inchoate  sale^;  but 
the  context  and  spirit  of  the  act  shews  that  in  the  subse- 
quent part  of  the  same  clause  it  is  meant  as  a  sale  per- 
fected by  actual  transfer  and  delivery  of  the  stock,  other- 
wise one  might  contract  aftei' wards  with  several  persons 
for  the  same  stock,  and  pay  or  receive  the  difference  with- 
out making  a  transfer  ;  but  there  can  only  be  dne  actual 
transfer  of  the  same  stock,  and  that  w^s  the  security  to 
which  the  government  looked  for  the  preventing  of  the 
practice  of  gambling  in  the  funds.     In  this  case  it  is 
indeed  very  unfortunate  that  the  plaintiffs  were  not  able 
to  make  an  immediate  transfer  of  the  stock,  for  althongh 
it  was  a  fair  transaction,  the  stock' was  shut ;  but  we  can- 
not supply  the  omission  of  an  actual  transfer  before  the 
action  brought,  without  which  the  plaintiffs  cannot  be 
entitled  to  recover." 

Rule  0iscHAjio£i>, 
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froo/'q/' toll  thorough,  btf  prescription,  for  all  merchandize  and  . 
goods  carried  for  hire,  and  paid  for  all  packs  carried  by  horses^ 
and  also  on  all  goods  carried  in  carts  and  waggons  for  hire^ 
cming  into  the  city  of  Carlisle,  is  evidence  of  toll  due  for  goods 
carried  for  hire  in  a  stagecoach:  the  toll  being  substantially 
for  goods  carried  for  hire,  it  is  immaterial  in  what  kind  ofve^ 
Hcle  they  are  carried. 

^HIS  was  an  action  for  toll  thorough^  claimed  by  the 
corporation  of  Carlisle,  on  goods  carried  for  hire, 
and  brought  into  the  city.  The  claim  to  toll  generally 
^as  foanded  on  an  ancient  charter,  granting  to  the  cor- 
poration Theolonium  forinsecum  tt  intrtnsecum,  and  was 
Jilso  proved  by  prescription ;  and  it  was  clearly  established 
iQ  evidence  that  for  time  immemorial^  a  toll  of  id.  had 
wen  taken  for  every  horse  carrying  goods,  and  also,  of 
2d.  on  each  horse  drawing  a  cart  carrying  goods.  The 
"ght  to  the  toll  on  goods,  carried  for  hire  by  a  pack  hors^, 
or  in  a  cart  was  clearly  proved  by  prescription  ;  but  the 
^oll,  in  this  case,  was  claimed  for  a  box  carried  in  a  stage 
^^dch,  of  which  the  defendant  was  the  proprietor ;  and 
"^ere  was  no  evidence  given  of  any  toll  being  paid  on  such 
I'XhIs,  except  in  some  instances  where  the  goods,  prin- 
cipally fish,  were  brought  into  Carlisle  in  a  cart,  and  then 
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1804.  put  into  the  coach  to  be  carried  on  further.  At  the  trial 
l^iTiTT  of  Inefo'e  Ckambre,  J.  he  thought  the  right  to  toll  on  goods 
Ca«xiii»  carried  in  carts  was  clearly  established^  but,  uponleav- 
WiLWK. .    ing  the  case  to  the  jury,  as  to  the  payment  of  toll  for 

g  oods  carried  ia  stage  coaches,  they  found  a  verdict  for 

the  deftniant. 

CocKELL,  Serjeant,  obtained  a  rule  for  a  new  trials 
and  cause  was  shewn  against  it  by  PABKSt  Holboyd^ 
and  HuLLocK,  who  contended,  that  forty  or  fifty  years 
|igo,  when  %tagc  coaches  were  first  introduced  into  Car- 
fule,  no  toll  on  the  goods  was  claimed,  and  no  notice  was 
tak^n  of  then;i  until  about  15  years  i^,  when  the  claim 
was  made,  but  never  enforced  ;  they  also  insisted  thai  the 
evidence  was  of  a  toll  only  upon  commtrcial  goods,  aoi 
that  such  a  toll  upon  goods  ought  to  be  taken  of  the  pro- 
prietor of  the  goods,  and  not  of  the  carrier;  and  that  in 
taking  it  so,  the  corporation  couki  not  be  injured,  bat 
would  have  a  right  to  distrain  them  fi^r  the  toll. 

Lord  £ll£Nbo^ou6 |i^  C.  J.  without  hearing  the  other 
side,  thought  that  the  right  to  toll  was  suflScienlly  proved. 
Substantially  the  right  to  toil,  bethought,  accrued  on  the 
carriage  of  the  goods,  whether  carried  on  the  backs  of 
horses,  or  in  carts  or  coaches,  or  barouches,  or  in  anj 
other  Vehicle  of  mddern  invention  for  carrying  by  land. 
That  the  reason  why  the  toll  had  not  been  taken  formanj 
years  was,  that  when  stage  coaches  were  first  established 
at  Carlisle,  it  was  proved  to  be  unusual  for  them  to  carrj 
goods,  so  that  it  was  of  no  importance  to  the  corpora- 
tion to  claim  it.  Jit  is  more  convenient  for  the  com- 
munity at  large  that  the  toll  should  be  taken  of  the 
(rarrier  rather  than  of  the  proprietor  ;  and  it  would  be  les^ 
burthcnspme  upon  the  public ;  for  if  it  wereto  be  rcceiveti 
of  the  proprietor^  it  must;  be  charged  upon  each  box  of 
parcel ;  where^,  it  Would  no^  be  estimated  only  upon 
the  coach  or  other  carriage.  ^  He  observed^  (hat  stagi 
f^oaehes  lyere  but  recently  introduced  into  the  northerly 
counties,    bishop  NichoUon,'  iu  bis  History  of  Cumi^ 
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ttmd  SLTti  Westmoreland, 'Written  a%  lately  as  1710,  sayg,  9t04,   , 

be  was  obliged  to  travel  as  far  as  Stamford  before  tic  Mayor  of 

could  get  to  a  stage  coach,  when  coming  to  London  withi  ^^^^** 

a  gentleman  to  whom  he  was  the  tutor.  Wxx.to«b 

Grose^  J.  Lawbence,  J.  and   Ls  Blanc^  J.  con- 
curriog,  the  rule  was  made 

Absolute  for  a  new  tbiax*. 


OfeM^ 


Wain  versus  W AVtnns.^ Jpril  19. 


htry  mim&ra»dum  ffdn  Bgnemtni in  writing  underihe  statute  S9  Geo» 
II.  c.  3,  «•  4^  t0  ckargi  a  defendant  w  «  specif  ^cmke^  for  4/k 
dtkf  defauit^  or  wuscarruige  of  another ^  must  he  patuaify  (finding  #a 
tMick  party ^  and  contain  some  memorandum  or  notice  of  the  consideratiom 
oftke  promise f  otherwise  it  is  void ;  and  the  consideration  camtot  be  supm 
pHed  by  paroly  at  (east  where  the  writing  is  whoUy  ttOent  om  that  keaim 

^HIS  was  a9,actioa  of  assumpsit  upon  an  undertaking 
by  tbe  dtfondant  in  writing  to  pay  for  the  debt  of  a 
tluFd  person,  as  follows — *'  i  do  engage  to  pay  by  half 
past  four  o'clock  tbis  day  561.  and  expences,  on  a  bill  oa 
Hall.'*  This  was  signed  by  the  dtjtndantj  who  wa3  np 
party  to  the  bill  accented  by  HaU.  At  the  trial  before 
Lord  '£li4ENRoeocgh,  at  GuildhaU,  in  the  sittings  ^ftor 
Michaelmas  term,  the  plaintiff  ptojed  the  undertaking  in 
vriting,  and  gave  parol  evidence  of  the  consideration^ 
namely,  that  the  attorney  having  instructions  to  sue  out 
writs  against  the  indorser  and  acceptor,  the  defendant^  in 
consideration  that  he  wculd  refrain  from  so. doing,  signed 
theabore  engagement, to  pay  the  money  due  upon  the 
Ul,  nd  the  expences.  *    The  charge  for  the  writs  would 
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^^^*        considerably,  increase  the  expences,  and  the  attorney  hai 

Wain        ^o  Other  cause  for  not  proceeding  t|ian  a  reliance  upon 

^ersta       ^jjjg  undertaking.  Lord  Ellbnbokough.  C.  J.  non  suited 

\he  plaintiff,  because  there  was  no  consideration  stated  m 

*    the  written  agreement  given  in  evidence. 

Marry  ATT,  for  the /?/(rinf  j^,  obtained  a  rule  iiwi  far 
a  new  trial  in  Hilary  term  last,  contending  that  it  was  not 
necessary,  under  the  statute  of  frauds,  that  the  consideration 
should  appear  on  the  face  of  the  written  instrument,  which 
is  required  by  the  statute  as  evidence  of  the  agreement ; 
and  assimilated  this  to  the  case  of  a  sale  note,  in  which  he 
said  there  did  not  appear  to  be  any  mutuality  in  the  agree- 
ment expressed  in  writing/*  Lawrence,  J,  on  this  ob- 
served that  the  words  "  bought  of  J.  L.  so  much  goods," 
necessarily  implied  a  mutual  agreement  as  well  of  selling  as 
buying,  since  there  never  could  be  a  buyer  without  a  sel- 
ler.   And  now^ 

Garrow  and  Lawes  shewed  cause  for  the  defendants, 
and  contended,  that  an  agreement  means  something  in 
which  two  parties  are  concerned;  and  must  therefore  con- 
tain in  itself  sotaie  evidence  of  mutuality  or  reciprocity  in 
the  terms.  That  in  this  case,  without  going  out  of  the 
written  paper,  it  was  impossible  to  collect  any  mutuality 
of  agreement,  and  tlierefore  no  considei^ation  appears,  for 
it  neither  shews  that  he  was  undertaking  to  pay  a  debt  of 
his  own,  nor  of  another  person,  in  which  latter  case  there 
would  be  no  consideration  whatever  apparent  on  the  pa- 
per itself,  for  his  undertaking  to  pay  it ;  and  they  cited 
Preston  v.  Merceau,  *  and  Gunnis  v.  Erhart,  f  which,  in 
principle,  they  said,  governed  this  case. 

Erskine  and  Marry att,  contri.  *^  The  cases  cited 
went  entirely  upon  the  principle  that  the  parol  evidence 
offered  was  contradictory  to  the  written  agreement,  and 
for  that  reason  could  not  be  received ;  but  the  parol  evi- 
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tienoe  offered  here  is  only  to  explain  the  agreement.  The       ^^^* 
statute  of  frauds  *  makes  no  alteration  in  the  nature  of 
promises  or  agreements,  but  only  requires  a  new  mode  of 
proof.    The  words  of  the  Aatute  are^  that  '^  no  action 
shall  be  brought  whereby  to  charge  any  executor  or  ad«- 
ministrator,  upon  any  special  promisCj  to  answer  damages 
oat  of  bis  own  estate ;  or  whereby  to  charge  the  defendant , 
upon  any  special  promise,  to  answer  for  the  debt,  default^ 
or  miscarriages  of  another  person ;  or  to  charge  any  per- 
son upon  any  agreement,  made  upon  consideration  oif 
marriage,  &c.j  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,    or  some  other  person  thereunto  by 
him  lawfully  authorized.''    The  word  agreement,  in   this 
clause,  as  it  relates  to  actions  upon  promises  to  pay  the 
debt  of  another  person,  is  not  to  be  taken  in  the  striof 
legal  sense  of  an  agreement,  importing  a  contract,  con- 
taining all  the  stipulations  on  both  sides,  but  as  a  term 
synonymous  with  the  word  promise,  to  which  it  refers. 
For  the  word  agreement  is  not  introduced  into  the  clause 
till  it  comes  to  speak  of  agreemetUs  in  consideration  of 
marriage,  and  the  other  contracts  and  agreements  ex- 
pressly mentioned.    The  statute  having  been  drawn  by 
Lord  Hak,  who  must  have  known  the  technical  import  of 
the  word  agreement,    he  must  have  omitted  it  purposely 
in  the  first  part  of  the  clause,  which  speaks  of  charging  a 
defendant  upon  his  promise;  and  the  concluding  part, 
that  the  agreement  or  some  memorandum  thereof  shall  be 
in  writing,  roust  be  taken  reddendo  singula  singulis,  and 
it  must  be  understood  to  require  only  that  the  promise, 
wherewith  the  party  is  to  be  charged,  should  be  in  writing. 
The  word  agreement,  as  defined  by  Plowden,  is  aggrega^ 
tio  mentium\  but  yet,  as  it  is  used  in  this  statute,  it  may 
he  satisfied  by  any  written  note  which  proves  the  engage^ 
ffient  of  the  party.    The  3d,  7th,  and  17th  sections  of  th^ 


•  29  C,  II.  c.  3,  s.  3. 


wOt  CtfM  ift  jB.  R.  tit  xW»^  IrWI^  , 

i^Q*>       Watute  Aew  iSiirt  where  it  is  tiecessiirj  to  state  t%e  agrfefti 
Wiiur       ment  between  both  parties^  it  nrast  be  signed  byboA.*^ 


veriut 


Lord  E^LEWBORotrtsH^  C  J.  ^'  In  all  eases  in  which 
the  words  tyf  any  particiilar  fitaliike  have  not  Tecei^^^,by 
long  and  estabH^d  n^age^  a  clear  <;onstru<nioh  difiieietit 
fr<Jm  their  ordinary  meaning,  I  always  inchne  to  gire  to 
tbeor  that  meaning  which,  they  naturally  import;  aad 
that^  whether  it  be  a  statute  recently  passed,  'or  one  long 
ainoe  enacted,  but  upon  w%idh  no  decision  off  llbeeoorts 
has  yet  been  had  to  affix  a  (Afferent  meaning  to  the  words. 
The  qne^ioa  here  is,  whether  ^e.  word  ngrtemmt  is  to  te 
tmderstood  in  a  kx  sense,  as  an  engagement  merely,  or 
in  its  -  more  tedmicaS  meaning  as  an  agretment  strictiy 
apeaking.  The  words  c^f  the  statute  ought  to  receive  a 
strict  construction,  when  we  consider  that  the  person  by 
^bom  it  was  -penned  was  one  of  the  mostenli^tened  and 
ihe  most  learned,  one  of  the  wisest  and  the  best  of  men, 
the  veneraible  Judge  fliife,  who  it  may  be  presumed  would 
use  no  words  Iightty,tmd-  could  scarcely  err  from  ignorance 
in  the  use  of  any  which  he  has  emf:4oyed  to  convey  his 
meaning.  Here  the  word  agreement  is  used  with  peculiar 
propriety  and  judgmeirt.  The  first  part  of  the  clause 
declares  that  no  action  sbdl  be  brought  whereby  to 
charge  the  defendant  on  any  special  promise  for  the  de- 
fault of  another,  and  afterwards  it  proceeds,  '  unless  the 
agreement,  or  some  noteT)r  memorandum  thc»eof,  shall  be 
in  writing/  Thus  the  author  of  the  statute  cleai^ly  dis- 
tinguishes between  the  nature  of  the  promise  upon 
trhich  the  person  is  to  be  charged^  and  the  agree- 
ment which  b  to  bo  put  in  writing,  and  he  has  foreseen 
all  the  mbchief  which  might  have  arii^n  from  requinqg 
that  thepromise,  or  agreement  on  one  pari  only,  should  be 
reduced  -into  writing.  For'  if  it  were  only  necessary  to 
state  the;;romt5e  in  writing,  then  the  consideration  which 
might,  as  in  this  case,  be  a  condition  precedent,  altering 
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tbe  very  nature  and  substance  of  the  agreement,  would ,  1804. 
rest  upon  the  conscience  of  the  party,  as  it  did  before  the 
stanite,  to  be  pFOved  by  parol.  Tbi»  would  defeat  the 
gireat  object  of  the  statute  itoelf.  But,  as  the  word  agree* 
mefd  slaiid»  here,  it  must  betaken  9CcorAng  to  its  technical 
sense ;  and:  there  is  bo  otheF  sense  than  that  wbiet^  is  giipen 
to  it'by  Phwdm  in  his  Commentaries,  and  accepted  by  Co* 
myns  in  his  Digest,  viz,  that  it  is  ^aggregatio  mentium  when 
two  or  more  mind^ore  united  in  a  thing  done  or  to  bedone;*^ 
to  which  is  added  thai  '  it  ought  to  be  so  certain  and  coxi* 
plete  that  each  party  may  have  an  action  upon  it.'  f  An4 
''  every  contract  or  agreement,  obligatory,  ought  to  have 
a  quid  pro  quo.*^  All  this  sbewa  that  the  word  agree* 
ment  is  not  satis6ed  unless  the  consideration  between  both 
the  parties  appears.  Unless  you  require  this,  you  leave 
the  party  who  is  to  take  the  benefit  of  the  agreement  to 
SHpply  the  consideration  by  parol  which  might  afford  him 
the  means  of  setting  up  one  very  diflferent  from  the  real 
agreement  between  both  parties.*' 

ObosBjJ.  LAwaENCE>  J.  and  Lb  Blanc,  J.  concur** 
red ;  the  two  latter  expressing  some  hesitation  from  a  belief 
that,  in  g^eneral,  very  loose  engagements  in  writing  were 
relied  upon  by  the  parties  supposing  them  to  be  sufEcient 
under  the  statute  of  frauds ;  but  they  felt  that  the  mis- 
chief of  allowing  a  loose  construction  of  the  word  agree* 
ment  would  be  very  great,  and  outweighed  the  inconve* 
Biences  on  the  other  side,  and  heldj  that  the  meaning  of 
the  wQid  agreement  in  the  statute  was  clear. 

RULB   BISCHABGBP. 
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1804.  Mason   versus  Vickeby.— -rf/>ri720. 


the  attorney  for  the  defendant/ ^^tn^  under  sheriffs  and  having  summmi 
:  ike  jury,  is  hp  ground  for  a  new  trial  after  a  verdict  for  the  defcadiat 
in  a  cast  of  contradictory  evidence.     Semble^  the  plaintiff  sJumidUi: 
,  advantage  of  it  Sy  challenging  the  array  at  the  trial. 


T>  EADER  moved  for  a  new  IriaL    This  was  an  actioa 
VicEEiTr-  by  \he  plaintiff ,  an  attorney  at  Coventry ^  for  defend- 

ing the  defendant  and  three  others^  at  the  quarter  sessions. 
The  clerk  to  the  attorney  proved  the  business  done.  Tlie 
defence  set  up  was,  that  Mason  had  given  credit  to  ano- 
tfaer  person,  and  a  witness  was  called  to  prove  that  one 
Howes  had  agreed  to  pay  the  attorney^  if  he  would  under- 
take the  cause  for  the  defendant,  and  that  Mason  gave 
Hawes  credit  originally.  Hatces,  however,  being  called, 
contradicted  all  that  this,  witness  had  said,  and  declared 
that  he  had  never  undertaken  to  pay.  The  jury  found  a 
verdict  for  the  defendant,  which,  it  was  now  contended, 
was  contrary  to  the  evidence  ;  and  Reader  oflfered  an 
affidavit  that  the  attorney  for  the  defendant  was  the  under- 
slieriff  who  had  the  summoning  of  the  jury. 

Lord  Ellen  BOROUGH,  C.  J.  "  If  that  were  the  case, 
you  might  have  challenged  the  array;  not  having  done 
SO,  that  circumstance  must  be  laid  out  of  our  consideration, 
and  there  being  evidence  on  both  sides,  it  is  the  common 
case  of  a  meje  question  of  credit  between  the  two  witnesses; 
on  which  the  jury  have  decided. 

Rule  j^isi  refused. 
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Lyde  vertus  Higgins  aiid  Anbtben-^^pnV  20M.  ^^^ 


vtnuM 


A  surgeon  attends  a  pauper  for  some  time^  giving  credit  to  the  pauperis 
father  for  payment  of  his  bill)  but  he  becoming  unahU  to  pay  f  and  fkt 
poMper  still  continuing  Hi,  the  surgeon  applies  to  the  overseers  of  the  poor, 
tfinouf  whether  he  shall  continue' his  attendances  at  their  expence  |  thi}^ 
vay  they  wHlgioe  no  authority,  but  if  he  brings  in  a  reasonnble  bill,  they 
uillsee  it  paid.  Upon  motion  for  a  new  trial,  held,  the  attendance  of 
the  surgeon  being  divisible,  he  may  recover  for  the  latter  attendances  on  « 
the  credit  of  the  overseers  without  proving  a  promise  in  writing, 

ASSUMPSIT  by  the  plaintiff  fbt  his  bill  for  attendances, 
&c.  as  a  surgeon^  tipon  a  special  promise  by  the  (fe- 
Jtniants,  who  were  overseers  of  the  poor,  to  pay  for  cur-  jJS'a^SI,; 
iog  a  pauper.  The  pauper  was  a  servant  in  place  at  the 
time,  and  the  parish  were  in  the  habit  of  employing  ano« 
ther  surgeon  for  the  ordinary  p^or^  At  first  the  j^/ain/j^ 
began  his  attendances  upon  the  credit  of  the  pauper's  fa«^ 
ther;  but  he  continuing  ill  for  some  time  the  surgeon 
applied  to  the  parish  officers  (the  defendantB)  to  know  if 
be  should  continue  to  attend  him  and  they  would  pay  his 
charges.  The  defendants  said  ''  they  would  give  no  au- 
thority, but  if  he  brought  in  a  reasonable  bill,  they  would 
see  it  paid.*'  JiAWRENCE,  J.  at  the  trial,  on  the  Orford 
drcuit,  summed  up  in  favour  of  the  defendants,  but  the 
jury  found  a  verdict  for  ihe  plaintift ;  and  Abbott  no^ir 
moved  for  a  new  trial,  contending  that  the  promise  proved 
Was  not  sufficient,  that  there  was  no  consideration,  and 
that  the  undertaking  to  see  the  plaintiff  paid  should  have 
been  in  tVriting. 

LordELLENBORotGri,  G.  J.  ''If  there  was  a  special 
promise,  t  think  there  was  a  sufficient  consideration,  for 
the  attendance  of  the  plaintiff  is  divisible,  and  then  it  is 
not  merely  a  promise  to  pay  the  debt  of  another,  but  a  pro- 
mise upon  a  consideration  moving  to  the  defendants, 

VOL,  111.  N*.  18«  K  It 
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^0*'       There  was  some  evidence  of  a  promise,  upon  which  (he 
Ltdi      i^^J  might  &und  their  verdict.*' 


Ht«otir«  Rule  misi  befcsed. 

and  Another. 


BORBBNAYE  ttfiun  GREGORY.— SaMB  V€r$U$  BaRTLBTT* 

Jpril  SCyti. 


On  a  sale  tfitock^  tke  plaintiifi  U  «*  aciwn  ontkei  Geo.  IL  c.  S,  f.  6» 
must  prove  an  nciuai  tender  to  transfer,  aad  a  rejnsal  by  the  defendant 
to  accept,  ortkatketke  plaintiff  attended  at  tke  ciase  rf  ike  hooks  m  tk 
day  wken  tke  transfer  is  take  made,  at  tke  place  oftroMsftr,  tokkk  it 
ike  only  iking  equivalent  to  an  actual  tender  and  refusals 

Semble^  tkat  tke  resale  or  repurckase  of  ike  stock,  in  case  ofde/oMlt  » 
performing  a  contract  Jor  stock,  to  he  made  under  tke  7  Geo.  II.  c«  S,  i.i 
or  7,  need  not  ke  on  tke  day  tkat  tke  transfer  ougkt  to  kave  beeumtdtf 
an^tke  original  contract,  nor  on  tke  next  day ;  kut  tkai  it  is  tufciat  if 
it  he  made  witk  reasonahle  promptness,  and  tkat  ike  amoani  of  ike  is- 
mage  it  noi  strictly  confined  to  tke  price  contraciedjor,  and  tke  price  m 
ike  resale ;  hut  may  he  estimated  hy  tke  pay,  taking  imic  cannier^ 
mkHker  ike  plaintiff  migkt  and  ougkt  to  kave  told  earlier,  and  si  i 
price  more  adoantageous/or  tke  defendant.  Bui  ike  Coart  ikougktka 
point  unfit  to  hi  decided  in  ike  preoeni  cote* 

BotDiiTATB  T^HESE  were  actions  of  assumpsiton  the  V Geo.lLcS, 

Onloolr  *•  ^*  ^^'  '^**  ^^  ^^^  resale  of  stock,  which  the  it- 

!  fondants  bad  first  contracted  to  purchi^,  tried  before 
Lord  Ellen  BOROUGH,  C.  J.  at  Guildhall,  in  the  sittings 
after  Michaelmas  Term,  1803.  The  declaration  in  the 
first  case  stated  a' contract  on  the  5th  of  May,  1803,  hj 
the  defendant,  for  the  purchase  of  £O0OL  stock  in  the  3 
percent,  consols  at  69^  per  cent,  "in  consideration 
whereof  the  j>/atn/t^  undertook  that  he  would  transfer 
and  cause  to  be  transferred  the  said  20001.  capital  stock 
in  the  books,  of  the  governor  and  company  of  the  Bank  of 
England,  upon  payment  by  the  defendant  of  the  said 
price  for  the  same,  when  the  plaintiff  sboqid  be  theieta 
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•ftenrards  requested ;    that  the  dtftndani  undertook  to       ^^0** 
accept  the  same  upon  request^  and  averred  that  Aeplntm-  BoudbnaVs 
tiff  If  %&  ready  and  willing  to  have  transferred,  upon  pay-       «erncs« 
ment  of  the  price,  and  that  he  requested  the  defendant 
to  accept  the  same,  and  pay  the  price.     Nevertheless  the 
defendant  did  not,  nor  would  not,  when  so  requested,  or 
at  any  time  afterwards,  accept  the  same,  8Cc.    In  a  se- 
cond count,  ib€  plaintiff  averred#  that  although  he  was 
ready  and  willing  to  transfer,  yet  the  dtftndn^t  before  the 
plmiif  had  transferred,  or  been  requested  so  to  do,  de- 
clared and  caused  to  be  declared  to  the  plaint^,  that  he 
(the  drfendant)  would  not  in  any  wise  abide  by  %r  fulfil 
the  said  contract,  to  wit,  at,  8cc.  and  hitherto  wholly  re- 
fused so  to  do^  or  to  do  any  act  in  furtherance  or  perform- 
ance of  the  same,  and  then  and  there  wholly  discharged 
the  plaint^  from  transferring  or  causing  to  be  traus- 
feiied,  &C. , 

These  were  cases  arising  out' of  the  transactions  of  the 
5th  of  Maif,  1803,  when  there  was  a  false  report  of 
peace  *•  One  Meyer,  the  broker  for  the  plaintiffs  proved 
the  sale,  &€•  and  that  it  waa  usual  to  apply  to  the  buyer 


*  Oo  the  5<li  of  May^  1863,  a  person,  habited  like  a  king's 
tDttsengier,  delivered  a  note  at  the  M^Busion  Hwtej  'directed  .to 
tke  Lord  Maytn'  of  London^  from  bis  majesty's  principal  secre- 
taiy  of  state,  informing  him  that  peace  was  concluded  between 
Great  Britain  and  France,  This  note  the  Lord  Mayor  imme- 
diately made  public  at  the  Stock  Exchange  and  other  places : 
sod,  upon  the  faith  of  it,  the  stocks  rose  suddenly  to  a  very  con- 
siderable price  above  that  of  the  previous  day.  Bargains  for  im- 
n&ense  sums  were  made,  when,  in  a  very  short  time,  the  letter  wi^ 
£scover^  to  be  a  forgery.  Some  persons  refused  to  fulfil  their 
contracts,  and  a  committee  of  the  Stock  Exchange  declared  i^ll 
contracts  nuide  on  that  day  void*  The  books  of  all  brokers  be- 
isS  examined  by  tl^m  in  vain  for  the  purpose  of  diKovering  the 

Ra  2  per* 
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18M.        of  stock  on  the  day  when  the  transfer  is  to  be  made,  to 
Bor&Inatb  t^^^  ^Q  ^  name  of  a  person  to  whom  it  s*hall  be  tntnS" 

venut       ferred^  and  if  he  neglects  to  do  this  before,  one  o'clock 
that  daj,  he  is  considered  as  a  defaulter.  That  on  the  6lh 
of  May  he  applied  to  the  defendant  to  accept  the  stocky 
and  asked  him  to  give  a  name  ;  that  he  never  did  so^  but 
he  could  not  be  certain  whether  he  made  a  like  applies* 
tion  to  him  on  the  5th  of  May;  that  at  first  he  saud  he 
would  inquire  of  others^  and  would  abide  by  the  determi- 
nation of  the  Stock  Exchat^t  on  the  subject^  and  if  others 
paid  be  would  accept  the  stock ;  but  that  afterwards,  oa 
being  asked,  he  said  if  the  stock  had  been  transferred  into 
his  name  on  the  day  (the  5th  oiMay)  he  would  have  paid 
for  it.    The  witness,  however,  gould  not  say  whether  the 
plaintifj  either  on  the  5th  or  the  6th  of  May,  attended  at 
the  transfer  o^c^  to  make  a  tender  of  the  stocks    That  it 
was  afterwards  (on  the  12th  of  May)  resold  to  another 
person  at  64|  per  cent,  in  pursuance  of  the  7  Geo.  II. . 
c.  8,  B.  q;  that  had  it  been  sold  on  the  4th  it  would  have 
been  more  disadvantageous  to  the  defendant ,  for  that  the 
medium  price  of  stocks  on  that  day>  (immediately  after 
the  fal.se{iQod  of  the  report  of  peace  was  discovered)  and 
subsequently  was  lower  than  on  the  l£th.  The  defendant'^ 
counsel  cited  Lancashire  v.  KillingwortJfii  and  the  IhAc 
of  Rutland  v.  Hodgsonf,  at  the  tiial,  and  insisted  th^tas 
no  actual  tender  and  refusal  was  made,  the  plaintijf  ou^^ 
to  have  attended  on  the  whole  of  the  .5th  of  May,  at  the 
Transfer  office,  until  the  close  of  the  books,  in  order  to 
shew  that  be  was  ready  tq  transfer|.  as  the  defendant  had 


perpetrators  of  the  fraud,  a  reward  of  6001,  ^as  offered,  but  the 
forger  w^s  never  knowp.  Several  persons  acquiesced  in  the  de- 
cision of  the  Stock  Exchange  comroittee,  but  in  general  where  tbe 
barguii)s  had  been  made  for  actiial  transfers,  actions  w^re  brought, 

♦   I  Ld.  K^ymond,  686. 

+  Strange,  777 ;  sec  also  Stronge^  57.  504.  533.  87?i  con- 
Cfrfting  teudcrs  of  stockt 
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the  whole  of  thai  day  to  perform  his  contract,  and  couM        ^^^ 

Dot  be  considered  as  a  defaulter  till  the  last  minute  had   Bobdbvavs 

elapsed  of  the  time  vhen  the  transfer  was  to  be  made ;  and 

they  insisted  that  the /i/am/t^  ought  also  to  have  averred 

in  his  declaration  that  he  did  so  attend  at  the  Transfer 

office  at  the  close  of  the  books,  there   being  no  other 

mode  of  supplying  the  want  of  an  actual  tender.    They 

proved  also  that  it  was  the  usual  course,  in  case  of  default 

made  on  the  day,  to  procure  a  cryer  at  one  o'clock  of  the 

lame  day,  who  stands  on  a  table  and  proclaims  that  he  it 

going  to  sell  the  stock  of   a  defaulter.    They  also  made 

a  second  pointy  which  bis  lordship  reserved  at  the  trials 

namely,  whether  the  resale  of  the  stock  to  a  third  party, 

in  order  to  found  the  action,  ought  not  to  have  been  made 

on  the  5th  of  May,  or  at  farthest  on  the  6th,  which  was 

thenext  transfer  day.     His  lordship  left  the  case  to  the 

jury  to  say,  whether,  upon  the  whole  of  the  case,  the  A- 

fmdant  had  broken  bis  contract,  and  the  resale  of  the 

«tock  was  made  within  a  reasonable  time.  The  jury  found 

a  verdict  for  the  plaint  if  fox  the  amount  of  the  difference 

of  the  stock  at  the  two  prices  of  69^  per  cent,  and  64  per 

cent,  which  latter  was  a  medium  price,  the  stocks  having; 

flactuated  between  63|  per  cent,  and  62f  per  cent. 

On  a  rule  to  shew  cause  why  a  new  trial  should  not  be 
i>ad  on  the  first  point,  or  a  nonsuit  be  entered  on  the 
Kcond^ 

Erskine  and  Richardson,  tor  the  plaintiff ,  shewed 
cause,  and  on  the  first  point  insisted,  that  as  it  was  proved 
that  the  defendant  never  intended  to  accept  the  stock, 
and  thejury  had  found  him  a  defaulter,  the  Verdict  ought 
to  stand.  That  the  case  of  Lancashire  v.  Killingworth, 
vasnpon  demurrer,  in  which  case  it  was  not  certain  whe- 
ther the  defendant  might  not  actually  have  wished  to  ac- 
cept the  stock  at  the  day.  That  it  was  entirely  for  the 
jury  to  say  whether  the  plaintiff  had  done  all  that  wa$ 
necessary  on  his  part.  That  the  defendant  saying  that  he 
^onld  have  paid  the  difference  if  the  stock  had  been  trans* 
fcned  into  bis  name  on  the  day^  (the  plaintiff  not  being 
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^^^'  bound  to  have  made  such  a  transfer,  eompkiely  ttegatitd 
Xoft»AMAVB  his  being  willing  to  accept  the  stock,  and  leodeic^  ^ 
G  *''*^n    ^^^  tender  on  the  day  unnecessary. 

Gareow   and  Gibbs^    contrd,  were  stepped  bj  the 
Court. 

Lord  Ellen  borough,  C,  J.  *'  In  this  case  there  miut 
either  be  a  formal  tender  and  refusal  on  the  day,  or  the 
party  must  wait  the  whole  of  the  day,  and  be  at  least 
ready  to  do  it  at  the  end  of  the  time.  This  is  clearly  to 
be  collected  from  the  cases  cited  for  the  defendant.  Here 
it  does  not  appear  with  certainty  that  there  was  an  actoil 
tender  of  the  stock  made  on  the  day.  A  refusal  to  accepi 
the  stock  would  indeed  have  made  an  actual  tender  qd- 
necessary ;  but  in  the  absence  of  both  these  it  is  necessaif 
that  the  j^/atn^j^ should  shew  that  he  has  done  every  thing 
on  bis  part  to  perform  his  contract,  and  he  must  do  tb4 
which  is  a  substitution  for  a  formal  tender,  and  which  it 
the  only  thing  that  can  be  done  when  the  other  part;  ii 
absent^  and  cannot  be  applied  to  either  to  accept  or  pofi< 
tively  to  refuse;  that  is,  he  should  stay  at  the  place  where 
the  transfer  was  to  be  made  on  the  day  agreed  upon  till 
the  last  time  when  the  acceptance  can  be  made.  It  does 
not  appear  that  the  plainiif  did  so,  and  that  is  theoolj 
thing  which  can  supply  the  want  of  a  tender  and  refusaL" 

The  other  Judges  concurring,  the  verdict  was  setasidei 
and  a  new  trial  granted. 

GiBBs,  for  the  defendants,  then  wished  to  argne  the 
other  point  in  order  to  have  a  nonsuit  entered;  and  cod* 
tended  that  it  was  necessary  that  Xhe plaintiff  should  sell 
immediately  after  he  was  assured  that  the  defendant  woold 
not  perform  his  contract ;  and  it  must  be  taken  that  it 
was  at  an  end  on  the  5th  of  May,  That  the  act  reqoired 
that  the  accounts  between  the  parUes  should  be  closed 
without  delay,  for  that  the  amount  of  the  damage  was  to 
be  ascertained  by  the  comparison  of  the  cogtract  pDO^ 
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mid  the  price  on  tljc  resale;  and  that  eridence  was  gi^eil      ^•V 


ofthepriceofthestock  on  thegth^  lOth^  lltb^  and  12th 
days  of  May;  and  that  he  might  have  sold  on  either  of 
those  dajs. 

Lord  Ellbkborough^  C.  J.  *'  The  act  of  parliament 
io  order  to  prevent  gambling  transactions^  enacts,  that 
DO  differences  of  stock  shall  be  settled  in  any  other  mode 
than  that  provided  by  the  act,  and  that  there  shall  be  aa 
actual  transfer  made  to  a  third  person  for  the  best  price 
that  can  be  gotten,  in  case  of  the  refusal  of  the  buyer  to 
accept  it,  and  that  the  seller  shall  recover  of  the  buyer 
and  defaulter  the  damage  io.be  sustained  thereby.  But 
the  time  wMiin  which  the  aetual  transfer  shooM  be  made 
is  Dot  fixed,  and  it  can  only  be  ascertained  by  consideriog 
the  reason  of  the  thing,  which  is,  that  it  shall  be  done 
with  reasonable  promptness.  The  question  in  this  case, 
(berefere,  ta,  whether  it  was  sufficiently  left  to  the  jnry  to 
say  whether  tt  was  done  with  convenient  promptness,  and 
whether  they  have  found  rightly.  As  to  this  latter  point, 
it  must  be  recollected  what  was  the  situation  of  the  par- 
^  with  whom  the  jp/atn^ij^  was  dealing.  Nearly  all  thcf 
persons  who  eoDtracced  for  stock  that  day  were  guided 
considerably  by  tlie  conduct  of  others.  Having  made 
several  contracts  for  sale  under  those  circumstances,  the 
plainHf  had  no  reason  to  think,  until  he  had  got  the  re* 
fesal  of  all,  but  that  by  getting  others  to  agree  to  accept 
the  stock,  he  might  induce  the  defendant  to  perform  his 
contract.  So  it  stood  up  to  the  1st  May.  Then  Mr.Bor- 
dcnave,  finding  himself  trifled  with  (admitted  not  by  the 
defendant,  but  by  the  other  parties)  resolves  to  sell  and 
itand  on  his  rigid  rights  at  law.  The  jury  found  that  he 
had  been  in  doubt  up  to  the  1 1  tli,  and  that  it  was  a  rea- 
sonable time  to  sell  on  the  l^h  of  May.  It  has  not  yet 
heen  laid  down  that  the  price  of  sale,  at  the  subsequent 
isLj,  is  to  be  considered  as  the  strict  amount  of  the  da- 
mage. There  is  no  word  of  reference  in  the  act,  an4 
therefore  i  would  not  be  concluded  by  any  thmg  that  is 
wd  asto  ifhat  nay  have  been  decided,  on  that  part 
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voimu 
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1804.       of  it  which  relates  to  the  necessity  of  making  an  actaal 
BoEDTirAFg   transfer.    The  jury  had  here  sufficient  evidence  to  decide 


upon,  and  tiiey  have  found  the  fact  that  it  was  within  s 
0»f<ro»y«     convenient  time.  The  ground  on  which  I  think  the  verdict 
right  in  lliis  respect  is  that  the  several  parties  who  had  pur- 
chased stock  were  acting  originally  as  a  body;  that  at  first 
there  were  doubts  wliether  these  contracu  should  be  ful- 
filled or  noty  but  at  lengtii  one  Hancock  and  others  de- 
clared the  contract  void  ;  that  thepfatn/i^waitedjwilba 
reference  to  that  doubtful  state  of  affairs  up  to  the  11th;  ' 
hoping  tiie  defendant  would  be  induced  to  complete  tlie. 
contract ;  and  that  the  jury  have  found  that  the  sale  was/' 
obeyed  with  a  reasonable  promptitude.'^ — His  Lordship,: 
therefore^  concluded^  that  the  verdict  was^  in  this  respect  * 

well'founded. 

-.1 

After  some  consultation  with  the  rest  of  the  Judges^  / 
Lawrence^  J.  said  he  thought  it  would  be  better  t0 
wait  a  little,  in  this  case,  before  the  Court  came  to  a  dedj 
fiion  upon  this  pointy  as  there  must  be  a  new  trial  on  tii|[ 
former*  But,  he  thought  with  his  Lordship^  that  it  waif 
not  necessary  that  the  party  should  be  bound  to  sell  oil| 
the  last  day  for  performing  the  contract,  or  on  the  oexl 
day  after.  But  if  the  party  sold  afterwards,  he  was  inclioe^ 
to  think,  that  should  he  wait  till  the  funds  fell  ten  pe( 
cent,  he  could  not  recover  that  ten  per  cent,  loss;  but  thA  i 
if  he  might  have  sold  at  one  half  per  cent,  loss,  it  shocJf 
be  left  to  the  jury  to  say  whether  the  damage  to  thcpfaw* 
tiff  arose  from  the  defendant's  conduct,  or  tlie  plaintiff'^ 
own  neglect. 

Le  Blanc,  J.  also  observed  that  this  was  too  important 
a  question  to  be  decided  on  a  motion  to  enter  a  nonsuit^ 
or  for  a  new  trial.  As  to  the  construction  of  the  6th  clause, 
from  which  it  was  supposed,  that  by  the  words  "afler  such 
sale  the  party  shall  recover  of  the  person  contracting 
for  the  same,  all  the  damage  to  be  sustained  thereby/'  the 
amount  of  the  damage  was  to  be  strictly  settled  by  the 
price  of  such  sale ;  the  expression  was  vai^ied  ia  the  next 
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(the  7th  clau^)  in  which  when  a  fleller  of  stock  has  not       ^>0** 
made  the  transfer^  the  buyer  is  to  pursue  a  similar  course  Bom»BirAvs 
as  in  the  former  "  and  shall  recover  the  damage  which    qJJJJ^^^ 
ihall  be  sasiained  by  reason  of  the  not  delivering,  or  not 
tr«Dsferriiig  the  stock/*    "  The  damage  to  be  sustained 
thereby/'  may  not  therefor^  be  in  all  cases  the  difference 
between  the  contract  price   to  the  defaulter  and  th^ 
•ctual  sale  price  to  the  transferree. 

Lord  El«LaNBORoi;oBj  C.J.  added^  "  lowq  I  thought^ 
ontil  I  looked  narrowly  into  the  act^  that  the  words  ''  tlU 
iemap  to  ke  susiained  therebjf"  were  to  be  construed 
ttrictly ;  but>  l  ihink,  they  may  receive  the  constnictipi) 
pot  jsfKKi  ihem  by  my  Brethren." 

In  the  case  of  Bordenave  v.  Barilett,  there  was  not  the 
»me  difficulty  oil  the  firAt  point,  and  the  Q>urt  thought 
the  pi(iM#|^  relieved  from  it;  but  as  th^  second  point  way  « 
still  open,  and  it  was  determined  not  t^  decide  it,  the  rulea 
vere  ordeivd  to  be  enlarged  in  the  two  actions,  as  to  th^ ' 
seeoRd  point,  until  a  new  trial  was  bad  in  tha  first  a^tioo 
of  Bordemnt  v,  Gregory. 


Doe  on  ike  several  demise$  tfVf.  Stbvbns  etnd  R.  PAiys 
rersas  Geobob  Snellino,  an  infant ^  ifc»  Betty 
IfOLD^  and  W,  Simmonds. — /fyril  27. 


A  TestaioTf  after  sever  at  Requests  cf  personalty ,  and  atso^fterdetdrngcer^ 
<«n  &Mdk  to  G.  8.  devises  as  Jbitowi  :  **  Abo^  I  give  and  iefueatk 
^nfdtesmdQ.S.  andSmnhkistm/e^  attthmtmymestaage^&c.ai 
B*  i  dfto,  ail  that  my  wMsmage  (Be.  in  W,  \  ats0,  all  and  singular  mg^ 
i*tds^<AdtUk^  rigJUSf  trtdiu^t^a^ money ^  and penmtal estate^  afwUl 
^tt»em$dkMmver  m  IskaUdksfittd  aadpmeued  of^  inUreUedin^ 
mdmHUfdmUap  eift^Samng  tkier$mdfiru  paid  and  disfAof^  oH 
^pafidikumU/wumttxptues.  A/sa,  iolject  t§ tAe pi^munt  ikenont, 
eUiie^famaidUgwuii  tmd  i  nmmau  th  frid  G.  S.  to  te  sole 
<»KX^,  whom  t  diarg;  mti  tk^  p^nm^t  ^  Mwf  jut^  ddu^ 
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^^^'  '  funfral  Htp€H€a,  Old  legades  :"  Htld^  that  iy  ,virt*t  of  tkepenml 

PftTdera.  charge^  for  payment  of  debts^  &c.  on  G.  S.  in  tht  latter  cUnu  of  tht 

S I E  VE  X  •  a iKi       i/fvise,  Ae  took  an  estate  in  fee  in  the  menua/res,  £?c,  w  B .  flni  W . 

SNtiu^NoandE^^CTMENT  for  certain  premises   lu    Brom/ry  and 
Others.  Womrsh^  in  com.  Surrey,  tried  before  Lord  Elles- 

BOROUGH^  C.  J.  at  Kingston  summer  assizes^  1803;  and 
the  following  case  reserved. 

Snfihh  Dabner,  widow^  seised  in  fee  of  the  premises,  br 
her  last  will,  dated  the  27th  of  July,  1 783,  devised  as  fol- 
lows : — *'  Concerning  my  worldly  estate  I  give  and  dis- 
pose thereof  as  follows,  viz.  I  give  and  bequeath  unlo 
Michael  March,  of,  8cc.  one  shilling  ;  also,  I  give  and 
bequeath  unto  jinn,  wife  of  the  said  M.  M.  twoshilKnp; 
also,  I  give  and  bequeath  unto  •  Elizabeth  Stevens,  wife 
of  James  Stevens,  of,  &c.  the  sum  of  fifky  pounds;  also, 
I  give  and  bequeath  unto  George  Stevens,  of  &c.  the  sum 
of  forty  pounds  ;  also,  I  give  and  bequeath  unto  T.St(* 
vens,  of,  8cc.  fifty  pounds;  all  which  said  sums  to  be  re- 
spectively  paid  in  twelve  months  afler  the  time  of  my 
decease.  Also,  I  give  and  bequeath  unto  George,  son  of' 
die  above  named  George  Stevens,  the  sum  of  ten  pounds  ;v 
Also,  I  give  and  bequeath  unto  Elizabeth,  daughter  of' 
the  first  named  George  Stevens,  ten  pounds;  also,  I  giv«' 
and  bequeath  unto  Sarah,  daughter  of  the  first  named' 
George  Stevens,  the  sum  of  ten  pounds  ;  which  three  said 
sums  of  ten  pounds  each  to  be  paid  unto  them  the  said 
George,  Elizabeth,  and  Sarah,  when  they  shall  respec- 
tively arrive  at  the  age  of  twenty-one  years.  And  if 
either  or  any  of  them  should  happen  to  die  before  he,  she, 
or  they^hM  respectively  arrive  to  the  age  of  twenty-one 
years,  the  sum  or  sums  soxoming  to  he,  she,  or  they,  so 
dying,  to  be  paid  to  tlie  survivor  of  them.  Also,  I  give 
and  bequeath  unto  George  Stielling,  of  8cc.  *'  All  that  mv 
messuage  or  tenement,  &c.  land,  and  premises  in  Jf.  in 
the  county  of  Bucks ;  also,  I  give  andbequeadi  unto  tbe 
'  said  George  Snelling,  and  Sarah  his  wife,  all  that  my 
messuage  or  tenement,  farih  lands,- and  premises,  sitoate 
in  Bramley  aforesaid ;  also,  all  that  my  messuftge^dr  tene- 
ment^ &c.  situate  in  Wonersh  aforesaid ;  also,  all  andsin- 
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gdlaf  my  goods,  chattels^  rights^  credits,  ready  moiiey,       ,ism* 
apd  personal  estate,  of  what  natnre  and  kind  soever  as  I     potdenj  * 
shall  die  seised  aad  possessed  of,  or  entitled  anto,  after  ^''YJ'V*'*'*, 
having  thereout  first  paid  and  discharged  all  my  jttst  debts       vtrw 
and  funeral  expences ;    also,   subject  to  the  payment  ^""{JJ,"^,*"^ 
thereout,  of  all  the  aforesaid  legacies.    And  I  nominate, 
constitute,  and   appoint  the  said   George  Snelling  to  be 
sole  executor  of  this  my  last  will  and  testament;  oAom  f 
chaise  with  the  payment  of  all  my  just  debts,  legacies, 
and  funeral  expences." 

The  lessors  of  the  plaintiff'  are  the  heirs  of  Sarah  Dnb^ 
ner;  the  defendant,  George  Stulling,  is  the  infant  son  and 
heir  of  George  SneUing,  the  devisee,  who  survived  Sarah 
his  wife,  and  died  in  possession  of  the  premises  in  Ft^ 
bnuary,  1803;  the  other  two  defendants  ar^the  tenants  in  * 
possession. — Quettion:  Whether  the  plaintiff  is  entitled 
torecover»  • 

Lawes,  for  the  lessee  of  the  plaintiff,  contended  that 
only  an  estate  for  life  passed  by  this  will,  to  Snelling  and  ' 
wife,  unless  the  charge  to  pay  the  debts  could  be  applied 
to  the  estate  lefb  to  them.  THat  when  there  is  a  charge 
for  the  payment  of  debts,  and  a  devise  of  both  realty  and 
personalty  to  anyone,  the  law  presumes  that  the  testator 
means  to  make  provision  for  his  debts  according  to  the 
ordinary  course  of  the  law,  out  of  the  personalty  ■  in  the 
fint  instance  ;  and  when  it  is  equivocal  on  which  fund 
the  charge  shall  be  made,  the  Court  would  not  intend  it  to 
he  upon  the  realty.  That  by  the  words  ^^  after  having  (here* 
out  fr$t  paid,  all  debts  and  legacies,"  they  were  charged 
only  upon  those  funds  and  not  upon  the  person  ;  and  thatin 
the  subsequent  clause,  having  appointed  Snelling  his 
executor,  and  in  the  same  sentence  charged  him  with 
payment  of  the  debts,  the  testator  must  be  supposed  to 
have  charged  with  the  debts  only  qua  executor ;  that  the 
charge  was  not  upon  the  persons  to  whom  the  estate' was 
given,  which  might  raise  an  inference  that  the  charge 
was  made  iu  respect  of  the  estate,    but  upon'  the  estate^ 

$  s«  ,        ■ 
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DoBi4Bi.    itnl#  and  dira  upon  the  executor,  wbobytav  voliMk 
^ISThiT**  ^•**^8«^  ^'***  ***«  payment  of  the  debttt.    Thrt  b;4ie 
vtrfM       word ''  alio"  repeated  at  every  clause,  each  caoteace  be- 
*"*0Um.*°^  came  a  sepaiate  deviae ;  and  the  charge  of  the  dtbu,  Sic. 
eoold  not  be  upon  SmUing  mnd  wtf$  in  roBpect  of  thecsuie  , 
given  to  thett ;  and  he  cited  Ckmmng  v.  CmnMng^^  Dkim 
V  M0rtkatt,f  Dee  dem.  Palmer  v.  BicharJ$,t  ^^  ^  r 
4em.  Moore  ▼«  Meihr,%  and  alto  1  Salkeli,  €59,  an^  ^ ., 
dem.  WiUcf  r.  Hoime$4 

BosANQTJBT^  contri,  was  stopped  by  the  C^urt ;  and 

Lord  Eli.bkbobougHj  C.  J.  after  reading  tbeievenl 
elanse^  of  the  wiU^  said,  that  in  the  iral  devite  of  themo* 
auage,  &c.  to  George  SnelUng  and  ^eroA  his  wife,  it 
waa  introdnced  with  the  worda  ^*  I  give  and  bcfoeaik";  bal 
Ihoae  words  not  being  repeated  with  ih^  word  *'ubo/'  thav 
waa  no  separation  of  the  sentences,  and  the  defi#. 
of  these  estates,  and  the  residue  of  the  realty  and  the  per* 
fonally  wa^  aU  mixed  together.  Thai  the  snbfaqocnt' 
charge  QO  George  SnelUng  waa  a  charge  atladiiBg  upa* 
him  personally ;  in  which  eaae>  aocoidiog  to  the  doe* 
trine  in  Dot  dem.  lloort  v.  Melhr^  and  th«  otiier  osse^ 
this  charge  would  carry  the  fee ;  aiiiee  the  dtaliQCtioa  ii» 
that  where  there  is  a  charge  for  the  pi^raMot  of  debMsr 
legacies^  or  an  annuity,. which  aflbcia  the  person  ef  tk« 
de^isee^  [and  not  the  estate  merelyi  in  which  latter  ottf 
nothing  woald  pass  till  payment  of  the  debta^  legacies,  or 
annuity],  there  the  fee  passes;  becanae  otberwiae  thede* 
Yisee  might  be  injured  by  the  detisC)  and  tkat  ike  eiistc 
would  not  be  commensurate  with  the  charge  uplesi  tkf 
devisee  took  the  fee. 

6bose,  J.  ''Read  *an^  instead  of  also,*  and  the  whole 
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h  S  Term  Rep.  iii«.    fi  Ttcto  Kef.  Wi  and  l&&f' 
S4&  558. 
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d«iiM  will  be  bvi  one  swMiot.  As  toooe  of  the  argumen to       im«. 

at  thebar  that  because  it  is  tbe  daty  of  the  executor  to  pay     p^j^Tucn. 

the  legacies^  the  charge  on  SmlUng,  must  be  only  coasi-  ^^y^**  *^ 

derod  as  a  cfaai^  yum  executor,    and    particularly  so       mnm 

kcaose  the  first  devise  of  the  house,  fee.  ia  iVmtnh  is  only  ***SIiii."^ 

to  6.  SntlUng,    whilst  the  devise  of  the  house,  8cc.  in 

Bmmky  is  to  G.  SnMing  and  his  wtfe,  and  the  devise  as 

sxecator  is  ou)y  to  G.  SncUing,  I  confess  it  struck  me  at  - 

irst;   but  it  is   probable    the   testatrix    thought  that 

the  husband  was  the  most  likely  to  beccmie  active  lA 

the  management  of  her  affairs,  and  therefore  mentioned 

only  him  as  the  person  to  pay  the  debts^  8cc.  although  he 

bad  charged  both  before  in  respect  of  the  estate ;  and  we 

most  consider  that  as  well  the  realty  as  the  personal  estate 

was  previously  charged  with  the  payment  of  the  debts 

and  legacies.    Saying  that  the  intent  of  the  testatrix  was 

that  Geo,  Smiling  should  take  an  estate  in  fee  is  only  saying 

that  whicli  would  apply  in  ninety-nine  cases  out  of  aa 

hondced,  for  I  scarcely  know  &  case  in  which  a  testator 

left  a  hottse  to  a  legatee,  without  adding  a  limitation  for  * 

life,  that  he  did  not  mean  to  give  a  fee. 

Lav«inob>  J.  dtad  Goodrigki  v.SioA&*  and  said  that 
it  nasi  hft  a  deviso  in  fee  unless  it  emdd  be  held  that  the 
devise  to  pay  debts  oat  of  the  estate  applies  to  the  person- 
alty only.  That  though  the  oerd^  having  thencmijlnt 
paid  alt  my  debit,  and  the  yirorAt  ahc^  tubject  to  tkefay^ 
fnent  thereout  of  all  the  legacies,  are  found  in  the  residuaiy 
clause  which  includes  the  personalty  as  well  as  the  realty ; 
that  sentence  is  not  complete  alone,  and  it  is  necessary  to 
go  back  to  the  former  part  beginning  at  aUo  I  give  and  be* 
queath,  isc  without  which  there  would  be  no  devise  or  be- 
<lQest  at  all.  That  the  worda&o  means  only  and.  That 
the  word  thereout  refers  to  the  first  as  well  as  the  last  part 
of  the  whole  senteocci  in  which  the  devise  of  the  realty  and 
the  personalty  is  included.   And  he  added^  that  in  old  wiUs 
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1W4.        it  was  no  very  uncotniuon  thing  to  appoint  a  person, 
Doi  dem.    besides  the  executor,  as  a  sort  of  supervisor  and  assistant 
^^ijiotb  *"^  ^  ^^^ »  *^^  ^^^  though  Sndling  and  wife   were  first 
«m««       charged  in  respect  of  the  estate,  the  repeating  the  charge, 
^"'^crt.'"**  ^'*®°  SneUing  was  constituted  executor,  might  be  con- 
sidered with  a  view  somewhat  similar  to  the  former  cus- 
tom in  the  old  wills,  considering  him  as  hkely  to  be  mo&t 
active.     That  it  might  raise  a  question  whether  he  was 
not   also  entitled  to  the  fee  in  the  other  laAds ;  but  of  that 
he  wpuld  give  no  opinion/* 

Le  Blanc,  J.  concurred;  and  said  that  this  case  fell 
even  within  the  case  of  BaddeUy  v.  LtppingwtlL^ 

PoSTEA  TO  THEOEFENOANTS. 


Roe,  on  the  demiu  of  the  Right  Hon.  TbomasCokolly, 
V.  Henry  Vernon,  Esq.  Richard  Wm-  Howabd 
VysE,  and  Others. — Jpril  25, 

if  Tenant  of  atstomary  tenements ^  held  by  copy  ofc&urUroU^  in  the  mem 
qf  Wakefield,  tin  the  county  of  York,  of  two  sorts^  tke  cmeftir  wkkk  a 
Jine  certain  By  ancient  cmstom  is  paid^  and  therefore  catied  compounded ; 
the  other,  for  which  a  fine  arbitrary  ispaid^  and  which  is  caiieduncwy- 
pounded,  surrenders  to  the  use  of  his  will  **  Ail  and  singular  tke  net, 
suagesp  &c.  in  the  manor  ofVf.  being  of  the  yearly  rent  to  the  MU 
the  whole  of  4/.  zo<.  Sj^,  and  compoundidfor ;  tie  rent  to  the  Lord  a 
fact  not  amounting  to  j^.  los.  $^d.for  the  uncompounded  tenemetts 
alone:  Held,  that  notwithstanding  this  mistahe  the  compounded  lands,  onfy, 
pass  by  the  surrender.  - 

He  aflerwards,  by  his  last  will,  charges  all  his  real  csUtc  »  the  ccuMtks 
of  York,  Nottingham,  tfn^  Lincoln,  withiwoannuitesand^aste^ 
iff  freehold  mtfffOTf,  messuages,  lands,  &c.  ifithe  counties  ofYort,  Not- 
tingham,  and  Lincoln,  and  elsewhere,  in  Great  Britain,  subject  ost9 
the  said  premises  in  the  counties  cf  York,  Nottingham,  and  Lincoln, 
to  the  said  two  annuities,  devises  them  to  his  first  and  other  sons  in  strict 
settlement  successively,  with  divers  remainders  over .'  Remainder  *^  of  ill 
his  said  manors,  messuages,  lands,  tenements,  and  hereditaments,  t« 
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tke  said  county  of  York,  to  his  eldest  daughter  for  lift  5  remainder  to         1804. 

kfTjirsl^ndotker  sons  y.Qc,  remainder  to  his  two  other  daughters  success  ' 

lively  in  like  manner ;  and  *'  as  to  all  his  manors,  lands,  and  ieredita'  ' 

v:r]itSf  in  the   tounties   of  Nottingham,  and  Lincoln;"   remainder 

10  his  three  daughters  and  their  heirs  in  common  :     And  *  at  to  all  other 

kis  manors,  messuages,    lands,  tenements,  and  hereditaments  whatsoever 

asd  wheresoever,  either  freehold  or  copyhold,  except  those  in  the  said 

coanties  of  York,   Lincoln,  and  Nottingham,  which  he  had  already 

so  disposed  of  by  kis  will  as  aforesaid,"**  subject  to  the  said  rent  Jiarges^ 

ad  also  to  legacies  in  aid  of  the  personalty,  he  dctised  the  same  in  failure 

of  issue  male  of  kis  eldest  son  and  of  his  own  body,  to  kis  three  daughters 

Mdtkeir  keirs  in  common,     Tke  customary  tenements  in  W'dkcficld,    in 

tie  couuty' of  York,  though  held  by  copy  ff  court -roll,  were  not  stated 

to  be  at  the  will  of  the  lord,  and  tke  tenants  of  estates  of  inkeritance 

therein  were  entitled  to  tke  coal,  mineral,  and  trees,  &c.  tkerein ;  but  by 

<L  decree  in  tke  ducky  court  o/" Lancaster,  in  tke  reign  of  James  I. 

(MJirmed  by  act  of  parliament,  tke  tenements  of  the  said  manor  were 

decreed  to  be  copyhold  tenements,  held  according  to  the  custom  of  tke  ma* 

«0r ;  but  not  stating  at  tke  will  of  tke  lord  or  as  parcel  of  tke  manor ^ 

ihcugh  in  the  same  pleading,  it  was  confessed,  by  the  tenants,  that  they 

wre  parcel  of  tke  manor  :  Held,  tkat  these  customary  tenements  did  not 

pass  to  the  eldest  daughter  under  thefrst  remainder  of  the  freehold  lands 

in  York,  &c,  either  by  the  express  words  of  that  devise  or  by  implication 

from  the  exception  contained  in  the  Residuary  clause  to  the  testator's  three 

iaugkters,  &c,     whether  they  are  customary  freeholds,  held  by  copy  of 

court-roU,  or  copyholds  strictly,  and  parcel  of  the  manor.     The  word 

"  freehold,"  in  the  above  devise,  must  be  construed  according  to  itsordi- 

9sry  import,  and  would  therefore  not  include  frank  tenements  held  by 

topy. 

PJECTMENT  for  customary  tenements  in  the  manor 

of  Wakefield,  in  the  county  of  York,  tried  before     S^hoII"' 
RooKE,  J.  at  York  Lent  assizes,  1803,  and  a  case  reserved        vemu 
in  substance  as  follows : —  ind  Othen. 

"The  customary  tenements  of  the  manor  of  Wakefield, 
are  of  two  sorts,  compounded  and  uncompounded,  that  is, 
^e  compounded  are  liable  to  a  fine  certain  upon  aliena- 
tion and  descent,  by  reason  of  n  composition,  sinciently,  or 
i^etofore  made,  with  the  lord  of  the  manor  ;  the  uncom- 
poaadedare  those  for  which  no  such  agreement  has  been 
made. 

'^  Thomas,  Barl  qf  Strafford,  being  seised  in  tail  male. 
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1804.        which  estate  b  now  extinct,  with  reversion  to  kinnelf  In 

J fee,  of  certain  customary  teneo^ents,  compoumifi  and  i«- 

CovoLLY     compounded,  holden  of  the  lord  of  the  said  manor,  by 
ViiiHOK     ^®Py  ^^  ^^^  court-roll,  by  rents  and  serriccs,  according 
and  Others,    to  the  custom   of  the  said  manor,  and  also  seised  of  a 
moiety  of  certain  tenements  in  the  said  manor,  holden  in 
like  manner  of  the  lord  of  the  said  manor,  that  is  tosaj, 
of  certain  customary  tenements  compounded  in  fee,  and 
certain  customary  tenements,  uncompoonded  for,  in  tail 
general,  which  estace  is  still  subsisting,  with  reversion  to 
himself  in  fee,  and  also  seised  in  fee  of  certain  other  cus- 
tomary tenements,  which  he  himself  lately  pnrchssed; 
according  to  the  custom  of  the  said  manor  made  a  ssr- 
render  out  of  court*  of  the  customary  tenements  bjtlie 
following  description,  ''  All  and  singular  the  nu$mdgts, 
8cc.  tenements,  and  hereditaments  whatsoever,  with  tbor 
and  every  of  their  appurtenances,  situate,  Itc.  at  Wak' 
Jleld,  Stanley,  &c.  or  elsewhere,  within  the  said  manor  of 
Wal^ficld,  which  he  the  said  Earl  now  holds  of  ^e  lord 
of  the  said  manor  of  Wakefield,  in  whose  tenure  or  occupa- 
tion the  same  now  are,  or  be,  being  of  the  yearly  rent  to  the 
s    lord  in  the  whole  of  4l.  10s.  8|d.  and  compounded  for  !'^ 
This  rent  excee«led  the  amount  of  the  lord's  rent,  for  the 
compounded  customary  tenementa  of  Thmnas^  Earl  of 
atrajford;  bis  father.  Sir  W.  Wenimortk,  having  in  l67e, 
on  his  admission  to  the  same,  except  thoae  lately  par- 
chased  by  the  said  Thoma$,  £arl  of  Strafford,  paid  ain^ 
fQT  Uie  customary  tenements  of  9l«  15s.  being  three  yean* 
rent,  at  the  rate  of  ll.  5s.  for  the  lord's  rent^  andafineof  8(^* 
for  bis  uncompoundcd  lands.    The  whole  of  the  rents  paid 
by  William,  £arl  of  Strafford,  bereafler  mentioned,  and  bis 
succesaors,  for  all  the  said  customary  tenements,  em- 
pwndid  and  uncompounded,  amounted  to  4l.  14s.  6d-  of 
.   which  la.  Od.  was  for  the  lands  purchased  by  the  said 
Thxmmi  Earl  of  Siraford. 

^limmmmmm  tm  t  *   ■      iiiiwwi   ■ »        i    "* 

*  On  the  lOib  of  April,  J7d8. 

t  This  surrender  was  not  presented  till  1741|  afer  Ac  dfitk 
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"  nomas.  Earl  of  Straford,  by  bis  will  dated  the  S2d 
o{  June,  1 739  j  devised  as  follows:  'As  to  the  worldly 
estate  with  which  it  had  pleased  God  to  bless  bim ;  In 
the  first  place^  to  his  wife, '  out  of  all  his  real  estates  in 
the  counties  of  York,  Nottingham,  and  lAneoln/  an  an- 
nuity of  2CK)0l.  in  lieu  of  dower,  'out  of  any  part  of  the 
real  estate/  And  after  giving  to  her  for  life  '  all  that  his 
copyhold  messuage,  8cc.  in  Twickenham,  in  com.  Middle'^ 
itT*  and  devising  out  of  all  his  real  and  personal  estate 
whatsoever,  to  his  mother,  an  annuity  of  £001.  for  her  life, 
and  the  house  in  which  she  then  lived,  'being  copyhold/  in 
Ilea  of  ker  jointure, ice,  the  will  then  proceeded  as  foUows : 
'  And  as  to  all  my  freehold  manors,  messuages,  lands,  /«- 
timtntSy  and  hereditaments,  in  the-  counties  of  York,  Not- 
tingham, Lincoln,  Northampton,  Suffolk,  Kent,  Surrey, 
^nd  Middlesex,  or  elsewhere,  subject,  as  to  the  said  pre- 
mises in  the  said  counties  of  Y,  N.  and  L/  to  the  said 
rent  charges  of  20001.  and  2001. '  and  likewise  subject,  8cc. 
to  all  legacies  in  aid  of  the  personal  estate, '/  do  give  and 
iitite  all  my  said  freehold 'premises,  from  my  decease,  and 
iho  I  devise  my  said  tTCO  copyhold  messuages,  with  the 
^ipurtcnances,  in  Twickenham  aforesaid^  after  the  decease 
ymy  said  mother  and  Wj/t',  unto  my  only  son  William, 
lord  Wentvrotthyfor  his  life,'  without  impeachment  of 
'faste,  save  voluntary  waste,  8cc.  with  successive  remain- 
ders in  tail  male  to  the  first  and  other  spps  of  his  said  son 
ffm.  Lord  fVentworth,  &c. 

"  And  in  default  of  issue  male  of  his,  the  testator's, 
body,  he  direoted  that  the  two,  rent  charges  of  20001.  and 
SCK)1.  instead  of  issuing  out  of  his  manors  in  Y,  L.  and  N, 
^boold,  in  ease  of  his  Ijpother,  Peter  fVentworth,  and  hia 
keiri  male,  be  charged  upon  '  all  the  rest  of  Im  freehold 
^mr$,  lands,  and  hereditaments  whatsoever,'  in  the  like 
inanner,  and  also  upon  a  grant  from  the  qrown  of  certain 
jw$^  Jifus ;  but  in  case  they  should  not  be  sufficient  then 
to  be  made  good  out  qf  the  estates  in  Y,  L.  and  iV.  He 
tneo  devised,  fn  failure  of  issue  male  of  himself  and  his 
^i  son, '  all  his  manors,  lands,  tenements,  and  heredita-^ 
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mentfl/  sitaate  in  the  s^eral  counties  of  F.  L.  and  N*. 
to  hi,s  said  brotker,  P^^r  fVentzoorth,  f^rlife,  with  several 
remaindersf  over,  ^  William,  thp^n  of  Peter  WeMworth^ 
for  Ufi$>  .reaiaii|4er  to  his  first  and  oU^er  %pns  in  tail  male, 
reoiiam^er  to  the  second  sojpof  j'c/rr  Wtntmarih  and  bi^ 
first  i^od  other  iious^  in  lik^  manner.  He  then  devi^d  a^ 
£oUows : 

.  '^Axidipt  default  of  such  issue,  I  give  and  bequeath  all 
that  my  capital  qeat  at  WeiUworth  Castle^  at  Stainborough;; 
^nd  all  ^y  said  manqrs,  me^suageSj  lands,  tenements,  aD4 
bereditaryents  in  the  said  county  of  York,  unto  my  eldest 
daughte?.  Lady  Jln^  W^ntworth,  during  h^r  life,  &p.  upon 
condition  that  she  and  her  husband  shall  take  the  name 
pf  Wenimoftk!'  with  remain4er  to  her  sons,  in  tail  malcj 
^c.  wilii  remainder  under  the  like  restrictiqns  s^uccessive* 
ly  to  his  second  daughter  Lady  Lucy^  and  to  hi«  third 
^laughter  Lady  Marj/,  Wcntwprth^  an4  jccnaainder  over  tq 
bis  own  riglit  heirs. 

<'  He  tben  ^^^i^ed  as  follows  :  ^  And  as  to  all  the  sai4 
Manors,  l^nds,  and  hereditaments  in  the  said  counties  of 
Ldncoln  and  NotHngham,  fro.ni  and  after  my  death,  with- 
out issu$i  male  of  my  body  ;  and  also  from  and  after  the 
^eoease  of  my  jsaid  V^itb^,  Peier  fVentworth,  without 
i^ue  aiale  of  ht^  .faody>  I  give  and  devigie  the  same  unto  iny 
aaid  three  daughters,  La^y  jinn,  Lady  JjUC^,  and  Lady 
Harriet,  and  their  heirs,  equally  to  be- divided  between 
them,  share  and  share  alike,  as  tenants  in  common,  and 
^t  as  joint- tenants.  And  as  tc^all  oih^r  my  manors, 
fiessuages  lands,  tenements^  and  hereditsiments,  whatsor 
^ver  and  wheresoever,  ei^er  freehold^  or  copyhold  (ex- 
eept  those  in  the  said  counties  of  York,  Lincoh^,  ^d  NoN 
iingham,  which  I  have  already  ^o  difpo^ed  of  by  my  will 
as  aforesaid,'  (subject  to  the  s.aid  rent  charges  and  to 
legacies) '  I  give  and.  bequeath,  the  same  in  failure  of  issua 
male  of  niysaidson  JpriV/iam,  Lord  fVtntm);ih,  a^d'of  niy 
own  body  to  my.  §aid  thret  daughters,  a»id  their  heir«. 
as  tenants  in  cot^mon.  The  testator  died  sicsed  in  Ao- 
^ember  17 3Q,  William,  Earl  of  Strafford,  his  son  entered 
and  died  without  issue  ii\  1791  ;  Ladj  u</i«.  intermarried 
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tith  the  right  bononrable  William  Conolly,  surrived  het       1804. 
hosband^  and  died  in  February  1794,  leaving  the  lessor  of    i{^7dcni. 
ihepkiniiff',  her  only  son,  and  heir  male  of  her  body.  Conolltt 

The  defindavUf  JR.  W.  H,  Fyse,  i»  the  grandson  of     veknoh 
My  iMcy,  and  the  defendant,  M.  Ftmon,  is  the  son  of   andOtiiert, 
kdy  Harriti  fVtjiU worthy  also  deceased.     William  Went" 
tsorth,  the  son  of  Wiiliam  WeHtworth,  the  son  of  the  said 
Pctef  Wtntwortk,  in  March  )791i  became  William  Earl 
ofStraf^rd,  and  entered  upon  the  said  customary  pre«- 
toises^and  died  in  1799^  without  issb^,  leaving  Ann  Kaye, 
bi$si»ter  and  hieir  al  law,  George  Wentworth  having  died 
wittioiit  issue,  but  was  never  admitted  tenant  to  any  of  the 
premises.     He  also  in  179^*  suffered  a  recovery  of  Wtn^ 
99rth  CdUle,  and  the  other   freehold  premises  in  the 
county  of  York. 

On  the  U  th  of  Fehruary,  1809,  the  lessor  of  ihe  plaintiff 
tas  aifttitted^  at  a  court  baron^  tedant  to  the  castonmry 
premises,  under  a  writ  of  mandamus^  stating  that  heelttim- 
d  anddr  the  above  will,  and,  iit  the  description  of 
the  premises,  '  that  some  of  them  were  of  the  nature  of 
copyhold tiiici^mpoiiiufeii  for,  <ind  the  residue  comp6undpd> 
and  that  they  Were  granted  by  tlie  lotd  to  the  said  T. 
C.  tohold  XA  him  arid  the  heirs  male  of  his  body,  accord- 
ing to  the  limitations  of  the  said  will,  to  be  holden  of  the 
lord  by  the  rl^nts,  fines,  suits,  8tc.  according  to  thecus* 
torn  of  the  said  manor. 

"  On  the  90th  of  February,  1809,  the  said  T.  Conolly 
suffered  a  recovery  of  the  compounded  part  of  the  same 
premises,  according  to  the  custom  of  the  ifnanor; 

Wentworth  Castle,  above  mentioned  is  distant  near  teti 
miles  from  some  parts  of  the  manor  of  Wakejield,  aftd 
foarteen  from  others,  and  is  of  freehold  t?enure.  There 
is  an  old  mansion  and  a  close  adjoining,  of  three  acres  of 
freehold  at  Wakejield,  belonging  to  the  Strafford  family, 
whereof  the  testator  was  seised  in  fee; 

"  The  manor  of  Wakejield  was  of  ancient  demesne'  of  the 
crown  of  England,  and  the  said  customary  premises,  8cc. 
h  the  manor  have  been  always  reputed  copyhold,  dcmis- 
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/^^  able  by  copy  of   courl-roH,    to  hold  iu  fee-simple  or 

Rob  dem.  Otherwise,  according  to  the  custom  of  the  said  manor,  but 

vers'w^  none  of  the  grants  are  expressed  to  hold  at  the  will  of  the 

VkRK  ON  lord  of  the  manor. 

M        crs.  .     gf  rj^^  ^^^  ^j^^^  ^^  ^^^  ^^  infornjation  by  the  attorney 

general  of  the  duchy  of  Lancaster,  in  the  reign  of  Jama 
I.  against  tenants  of  his  majesty,  of  the  manor  of  Wake- 
field,  wherein  they  were  mentioned  to  be  copyholders  of 
the  said  manor,  at  the  will  of  the  lord.  The  infor- 
mation alleged,  that  .the  fines  were  arbitrary,  and  that  the 
tenants  had  unlawfully  entered  into  certain  parts  of  ihe 
waste,  which  had  only  then  lately  been  demisable  by  copy 
of  court-roll.  The  tenants  pleaded,  and  confessed  that  a 
^reat  part  of  the  premises  were  copyhold,  demisable,  &c. 
and  insisted  that  the  fines  were  not  arbitrary,  but  cer- 
tain, in  manner  as  the  information  charged,  that  they  had 
pretended.  Whereupon  aft^r  partition  to,  and  composi- 
tion with,  his  majesty,  it  was  decreed  (€7th  Nov.  7th  of 
James  I.)  that  all  the  tenements,  whether  they  had  been 
parcel  of  the  waste  or  not,  which  were  then  held  and 
compounded  for  by  the  said  defendants,  should  for  evn 
thereafter  remain  good  and  perfect  copyhold  tenements,  de- 
misable, &c.  any  defect  of  the  antiquity,  validity,  and  con- 
tinuance, thereof  notwithstanding,  &c.  and  at  such  rents  as 
were  then  paid,  as  well  for  the  said  parcels  of  the  waste 
^  as  for  other  the  copyhold  tenements  of  the  said  manor, 

holden  by  the  defendants.  *  And  further,  that  in  future 
fines  certain  and  therein  specified,  shouldbe  paid  on  ad- 
mittances.' This  decree  was  confirmed  by  the  statute 
?  James  I.  enacting,  that  the  same  tenements,  in 
the  decree  mentioned,  should  be  good  and  perfect  copy- 
hold lauds,  according  to  the  true  intent  of  the  satd 
decree,  &c.  saving,  nevertheless,  to  all  persons,  their  I 
heirs,  8cc.  other  than  the  king,  his  heirs  and  successors, 
all  their  rights,  &c.  And  the  said  decree  was  recorded, 
at  length,  in  the  court-roll  of  the  manpr  of  fVak^eld,\!tit  ^ 
19th  of  Jfi/y,  in  the  9th  year  of  king  James  I.  \ 

**  The  coal  mines  and  minerals  within  the  customary 
teneqients  and  the  timber  thereon,  belong  to  the  cus- 
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tomaiy  tenants,  who  are  seised  of  any  estate  of  inheritance^  itoiw 

and  not  to  the  lord.  K^TZL. 

''llie  lessor  of  the  p/aiji/^  has  received  one-third  of  CoNoixr 

the  rents  and  profits  of  the  customary  premises  for  one  VEBtToir 

year  since  November,   1801,  and  never  took  the  name  of  •»<*  Otliei% 
Wemtworth,  and  the  deftndautt  are  in  possession  of  the 
two  other  third  parts/' 

Question — Whether  the  lessor  of  the  plaintiff  is  entitled 
to  the  whole  of  the  said  customary  tenements,  8cc.  ^first 
mentioned,  compounded  and  uncompounded ;  or  to  the 
compounded  only  ;  and  to  all  the  said  moiety  of  the  com- 
poanded  customary  tenements  secondly  mentioned ;  and 
to  the  whole  of  the  customary  tenements  purchased  hy 
Humat,  Earl  of  Strafford,  or  to  the  compounded  only, 
or  auy,  and  which  of  them.  If  the  lessor  of  .the  plaintiff 
is  so  entitled,  the  verdict  to  stand  for  the  plaintiff,  if  not, 
then  to  l>e  entered  for  the  defendant^. 

This  case  was  argued  at  great  length  in  Hilary  term>  . 
byHoLROYD,  for  the  plaintiff,  and  Walton,  for  the 
defendants  ;  and,  in  the  statement  annexed  to  the  case,  the 
following  points  were  made,  for  the  more  particular  conr 
sid^ration  of  the  Court.  "  As  to  the  effect  of  the  surren- 
der of  Thomas,  Earl  of  Strafford,  dated  Jpril  10,  1732, 
to  the  use  of  his  will;  Whether  it  extends  to  surrender 
his  uncompounded  as  well  as  his  compounded  customary 
tenements  ?  Then  as  to  the  effect  of  the  will.  Whether 
the  customary  tenements  comprehended  in  that  surrender 
are  devised  by  the  will  of  Thomas,  Earl  of  Strafford,  to 
his  eldest  daughter.  Lady  jinn^  and  her  first  and  other 
sons  in  tail,  &c.  or  to  his  three  daughters.  Lad}'  jinn. 
Lady  Lucy,  and  I-ady  Harriet,  by  the  residuary  devise. 
The  lessor  of  the  plaintiff  contends,  that  the  customary 
tenements  are  customary  freeholds,  and  pass  as  such  by 
the  first  of  those  devises ;  but  that^  whether  customary 
freeholds  or  not^  they  pass  by  implication  to  the  eldest 
daughterj  Lady  jinn,  and  her  first  and  other  sons  in  ia\\, 
taking  the  whole  will  together^  and  particularly  the  resi- 
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1W4.  ^  iiiary  devise^  Mrhich  devises  all  other  the  testatoi'slandii 

RoT^m.  subject  to  the  devises.. therein  aforesaid.    The  defendants 

Cowoi.Lt  insist  that  the  customary  tenements  are  copyholds,  and 

r%nti<yff  do  not  pass  by  the  first    devise^  but  pass  to  the  three 

ted  Other*.  (Jaughters  by  the  residuary  devise; 

Argunienti  for  the  plaintiffs  on  the  iirst  point.  The 
doubt  whether  the  unamipounded  tenements  pass,  arises 
from  the  latter  part  of  the  surrender, 'describitig  them  as 
held  at  a  rent  to  the  lord  of  4l.  10s.  8|d.  iti  the  who1e,and 
un compounded  for.  The  defendants  must  contend  that  by 
the  words  '  und  uncompounded',  it  is  confined  to  the  tene- 
ments compounded  for.  The  plaintijff  in^t&  on  the  con- 
'    '  trary,  that  these  words  iire  introduced   through  a  false 

supposition  of  the  testator,  and  were  not  intended  so  to 
confine  the  surrender  merely  to  those  tenements.  With- 
out those  words,  the  surrender  would  clearly  apply  to  all, 
and  that  being  the  case,  a  slight  mistake  in  the  am^aBt  of 
the  rent,  ancl  in  considering  the  whole  as  being  com- 
pounded for,  when  part  were  not  so,  will  not  prevent  the 
surrender  from  operating  on  the  whole.  As  in  grants  and 
wills,  a  tnistake  in  the  description  of  the  thing  granted  or 
devised,  will  ndt  vitiate  the  grant  or  devise.  Thus,  ia 
Blague  V.  Gold^  ♦  on  a  special  verdict : — "  P.  Bbgue  was 
adsed  in  fee  of  two  houses  in  Jndover,  one  in  the  tenure 
of  Hitchcoch,  and  the  other  of  Bincent  and  Note;  tfcc 
«  latter  being  the  corner  house,  but  contiguous  to  the  for- 
mer; and  he  devis(ed  to  C.  in  fee,  his  corner  house,  ia 
Jndovet,  in  the  tenure  of  Bincent  and  Hitchcocks,  npoQ 
condition  to  be  new  built  according  to  a  covenant  in  a 
.  lease  made  to  B.  This  is  a  good  devise  of  the  corner 
house  to  JB.  and  Note ;  for  the  corner  house  is  sufficient 
certainty  to  pass  it  without  more ;  and  therefore,  thongh 
the  other  addition  in  the  tenure  of  Bincent  and  Note  be 
false,  yet  this  shall  not  vitiate  the  dfevise;  and  the  clause 
.  'provided  that  it  be  rebuilt  according  to  the  covenant  in 


♦  Cro,  Car,  447.  473.    Jo.  379- 
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the  lease  m^e  to  B.^  shewa  the  intent  to  p^  the  house/V       1804. 
^ere  the  descriptive  part  of  the  surrender  comprehends    ^oTdem. 
all,  and  the  latter  part  is  not  matter  of  new  description^     Conollt 
but  is  merely  a  fsdse  allegation  as  tp  what  i^  before  sufl^ci*     V^itKoir 
ently  described,   and  the  amount  of   the  rent    clearly    ^^  Q\^^Kh 
ssoertains   it.      So   in    Dyer^  3SG,   a    feof&nent    was 
made  of  ^  bouse  described,  '  late  of  Richard  Cotton,* 
whereas  |,be  feof)^  had  bought  it  of  Thomas  Qotton ;  yet 
this  misdescription  >va3  held  not  to  vitiate.    And  in  the 
Vicar's  Chofal  of  Lichfield  y.  E%^re%/^  there  was  a  grant 
of  78  acres  of  ^iebe^  and  of  all  the  tithes  pf  78  acres  of 
glebe  Is^nd,  "  all  which  were  in  the  tenure  of  Margaret 
Pfto ;"  this  was  found  not  tp  be  true,  partpnly  being  in  her 
possession,  yet  the  i^rant  was  held'tq  extend  to  (he  whole. 

Arguments  for  the  defendants  as  to  the  ^ame  pqint.  The 
testator  having  different  estates  in,  ai^d  different  powers 
over,  the  customary  estates,  he  may  be  supposed  to  intend  > 
)o  surrender  not  the  whole  qf  them,  hut  only  those  oyer 
which  he  had  a  power  of  devising,  and  he  could  never 
nie&n  to  devise  for  life  those  over  which  he  had  no  power 
himself  till  after  the  devisee's,  his  own  eldest  son's,  dei 
cease,  without  issue  ms^le.  All  surrenders  are  to  be  con- 
strued strictly  as  wills,  and  the  true  rule  of  construction  is^ 
(bat  were  there  is  sufficient  certainty  of  the  thing  granted, 
as  by  giving  it  a  name,  there  a  subsequent  mistake  in  the 
Bameof  the  ten^n|,  or  the  number  of  acres,  will  not  hurt; 
bat  where  the  thing  is  at  first  described  generally,  and 
afterwards  a  particular  description  is  added  Uiatisliall  re- 
strain the  former  part.  So  in  Brokers  Abr.  tit.  Grant,  .02. 
One  grants  all  his  land  in  IX.  of  the  gift  of  J.  S, ;  none 
bat  that  given  by  J.  S.  shall  pass.  And  so  here  the  par- 
ticular description  rides  over  and  restrains  the  whole. 
Sec  al5o  FitZn  Abr,  tit.  Rekase,  U.  and  2  Co.  33.  So  in 
Wrotkesletf  v.  A^'^h'f  -a  devise  of  all  my  lands  \n  the 


•  .Sir  TV.  Jonis,  435.     8,  C,  8v:ift  v.  £yrf*,  Cry.  Qmr,  5.48. 
t  Plouien,  191. 
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viU  ^.  and  in  one  of  the  A^m/ef 5  therein  J  was  held  to  pass 
only  the  lands  in  that  one  baml^t.  In  Gaseoign  v.  Bar* 
ker,  •  All  my  (the  testator's)  freehold  and  copyhold  lands 
in  Middlesex,  '  which  copyholds  1  have  surrendered  to 
the  juse  of  my  will/  the  generalitj'  of  the  former  words  was 
held  to  be  restrained  to  the  copyholds  which  had  been  ac- 
tually surrendered,  though  they  would  otherwise  have 
passed  without  a  surrender^  the  devise  being  to  younger 
children ;  and  in  JVillson  v.  Mount,  f  on  a  devise  for  the 
benefit  of  creditors^  of  all  my  freeholds  and  copyholds 
the  copyhold  part  whereof  I  have  surrendered  to  the  use 
of  my  will  (the  fact  being  that  part  were  surrendered 
and  part  not).  The  Master  of  the  Rolls^  held  that  ihese 
words  may  be  restrictive,  unless  the  iatention  was  clearly 
the  other  way. 

On  the  second  point,  Whether  these  tenements  passed 
by  the  devise  to  Lady  Ann  for  life?  it  was  contended  ft^r 
}}[ie  plaintiff i  that  the  customary  tenements  were  not  :^ 
pyholdsi  but  customary  freeholds ;  they  being  said  to  be 
held  not  advoluntatem  domini,  but  only  by  copy  of  coun- 
roll^  and  also  being  part  of  a  mandr  in  ancient  denum', 
and  the  tenants  having  the  mines  and  timber.  In  support 
of  this  argument  the  cases  and  authorities  cited  beloflr 
were  referred  to.?|  And  as  to  the  information  in  7  Jamn 
I.  it  was  said^  that  though  it  states  the  tenements  to  be 
held  at  the  *'  will  of  the  lord/'  yet  that  is  pot  evidence 
against  the  tenants  ;  and  it  appears  from  the  plea  and 
subsequent  proceedings,  that  they  were  claimed  as  custo- 
mary freeholds,  for  the  tenants  admit  only  that  they  bold 


•  3  4tk.  8. 

t  3  Vc8,jun.  Ipl, 

§  Co.  Cop,  32.  Co.  L//.  4p,  «.  59f  h.  Burrtl  v.  Dod,  3 
Bo$,  Sp  PuL  382  ;  and  see  1  Law  Jimrnal,  335.  Hughes  v.  Har- 
ri»t  Cro.  Car.  289.  1 1  Mod.  53.  Hiil  v,  Bolton,  2  LutXB.  1171. 
Rodgers  y.  Bradley,  Vent.  143.  5  Co.  84.  Gale  v.  NobU,  Car- 
^rtt?,-432.  Hy88eyy,Gtylk,Jnfb.<i99.  Crowtker  v.  O^Wi 
^  Ld.  Raym.  1225.    Salk.  364,     1  Lutw.  125, 
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*'  accftrdihg  to  the  custom  of  the  maoor/'  and  not  '^  at  the        ^^H 
will  of  the  lord/'   and  the  decree  is  only  th^t  they  shall     Ros  d«ia. 
be  held  ''  according;  to  the  custom  of  the  mauor/'  and     Coholltt 
not  "  at  the  will  of  the  lord."    Besides  which,  the  only      Vermow 
question  there  in  dispute  was,  as  to  tjie  nature  of  the  fines ;  ^^  ^i^ei». 
aad  the  statute  by  which  the  decree  is  confirmed,  contains 
a  saving  clause,  saving  to  the  parties  their  former  estates. 
And  as  to  any  inference  that  they  were  not  customary 
freeholds,  which  might  be  drawn  from  the  form  of  admit* 
tance,  that  being  in  the  words  of  the  lord  of  the  manor, 
would  not  conclude  the  plaintiff;  and  even  though  they 
are  stated  to  be  copyhold,  yet  that  is  not  conclusive,  be- 
cause they  are  so,  as  being  held  by  copy  ,of  court-roil. 
That,  being  customary  freeholds  they  would  pass  under  a 
(kvisc  of  bX\  freehold  lands,  Greenhill  v,  GreenhilL  •  That 
by  the  introductory  clause  of  the  will  the  testator  clearly 
intended  to  dispose  of  all  his  estates  whatsoever,t   and 
that  by  the  exception  in  the  residuary  devise  to  his  three 
daughters,  be  evidently  supposes  that  he  has  disposed  of 
these  tenements,  and  he  does  not  even  devise  th^  residue 
until  after  the  death  of  himself  and  his  brother  without 
male  issue  ;  which  also  shews  that  he  thought  he  Indis- 
posed of  it  before. 

For  the  defendants,  on  the  same  points,  it  was  insisted 
that  even  if  the  tenements  were  customary  freehold,  they 


•  2  Vern»  679 ;  this  was  also  inferred  from  the  followiug  cases: 
9  3f(M/.  68.  'lO  Mod.  518.  4cherleyv.  Vernon^  Comma's  Rep. 
:m,  Haslewoody.  Pope,  3  P.  Ifms.  3^3.  Tendrillv.  Smith, 
8  Atk,  85-  Doe  v.  4Uen,  8  Terra  Rep.  497.  Goodright  v. 
Stacker,  5  Terra  Rep.  15.     IbUtson  v.  Btdrciith,  Forrester y  157. 

t  On  this  head  were  cited  the  following  cases  :  Smith  V.  Cof 
fin,  2  H.  Bl.  444.  Doe  v.  Buckner,  6  Term  Rep.  6lO.  Guiii- 
rcr  V.  Voyntz,  3  Wilt,  143.  We  omit  stating  thearguraontmore 
fully,  as  most  of  these  cases  upon  construction  of  ^vills,  as  to 
the  leading  points,  are  well  known,  ami  particular  arguments  on 
the  construction  of  one,  will  seldom  apply  to  others. 

VQC.  111.   N*.  IB,  V   C 


iSO  .  Coies  tn  B.  jR.  tn  Eoitef  Term, 

^^'^       were  still  a  tenture  in  TiUenage,  forfeitable  bj  leasing  foe 
Rot  dea.    i^ore  thaa  a  year^  and  only  *a  superior  sort  of  copyhold. 
^  •wS*     ®"^  **  ^**  insisted  Chat  upon  Uie  informatioD^  7  Kmg 
ViBiiow     Jama  I.  they  were  confessed  to  be  '^  parcel  of  the  manor^" 
iad  Othen.    ^^i  ^^^^  therefore  copyhold.    That  it  was  stated  in  the 
case  ^'  that  these  tenements  were  siways  fonnd  and  re- 
puted copyhold  ;**  and  that  the  bestator  must  therefore  be 
supposed  to  have  considered  them  so.    That  as  to  the 
introductory  clause  of  the  will,  in  all  the  cases  cited^  there 
were^  besides^  other  strong  proofs  of  intention^  which  are 
wanting  here.    That  as  to  the  cases  that^  under  a  dcTise 
of  ^'  lands"  generally,  copyholds  will  pass,  they  may  be 
admitted ;  and  yet  there  is  no  case  where,  under  the  wonb 
'^  all  freehold  lands,*'  copyholds  were  held  to  pass ;  and 
.    when  Ihe  testator  jneans  to  pass  copyholds,  he  uses  pro> 
per  words  in  this  will  to  comprehend  them.    That  as  to 
the  residuary  devise,  it  contains  words  large  enough  to 
include  all  which  was  not  given  before,  and  tbeexceptioa 
applies  only  to  what  is  plainly  mentioned  beforOw    TbA 
as  to  some  of  the  tenements,  if  they  passed  under  the  find 
devise,  the  first  taker,  being  himself  tenant  in  tait  under  a 
former  title,  might,  by  a  recovery,  destroy  all  the  estaM 
created  by,  the  devisor. , 

'Walton  declined  arguing  upon  the  failure  in  perform 
ing  the  condition  of  taking  the  name  of  WentwortA,  be 
cause  bis  own  client  deriving  title  under  a  daughter,  h 
could  not  take  advantage  of  it,  the  limitation  over  beii^ 
to  the  first  and  other  sons  of  the  daughter,  who  shou 
neglect  tb  take  the  name. 

.  The  case  stood  over  for  judgment  till  this  day,  whe 
the  opinioQ  of  the  Court  was  delivered  by 

Lord  Ellenbobougii,  C.  J.  who,  after  reading  ii 
case,  and  stating  the  several  points  which  had  been  madi 
concluded  that  the  cases  from  Dyer,  Croke,  and  Sir  fTn 
Jones,  and  others  which  had  been  cited  for  theplaintif,  t 
shew  that  the  surrender  included  the  wKompoundcd9&  fve 
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is  the  compounded  lands,  were  all  clearlj  distioguishable        18^ 
from  the  present ;  there  being  in  them  words  sufficient  to    RoTdenL 
shew  a  clear  intention  to  convey  the  whole  described  in     Coiton,T 
the  first  part  of  the  several  descriptions  ;  and  the  other     Ysbkoii 
words  in  which  there  was  a  mistake  being  added  in  ano-    ^^  Othen. 
ther  sentence  by  way  of  farther  expIanaUoo.    That  in 
tome  of  them  the  grant  was  of  one.  particular  things  clearly 
defined ;  in  which  case  the  addition  of  another  circum- 
stance^ which  is  erroneous^  would  not  vitiate  the  whole. 
Bat  here  the  former  description  was  general  and  indefi- 
nite, and  must  be  restrained  by  the  subsequent  words.  He 
referred  particularly  to  the  case  of  Gascoign  v.  Barker, • 
aod  said  that  in  the  case  of  Swift  v.  Eyres,  f  the  distinc* 
tion  was  clearly  taken^that  the  words  all  which  were  in  the 
tenure  of  J.  S,  were  there  a  part  of  a  new  sentence,  and 
«o  were  not  restrictive,  though  they  would  be  so,  when 
the  clause  is  general  and  one  sentence,  and    not  re- 
strained till  the  end  of  the  sentence,   as   in  the  case 
2  £.  IV.  c.  £9,  PL  C.  in  the  case  oT  Wrottaley  v.  Adanu. 
Bat  in  this  case  the  words  being  of  the  yearly  rent  to  the 
lord,  in  the  whole,  ofAl.  10s.  t\d.  and  being  compounded 
for,  were  a  part  of  the  same  sentence^  and  clearly  part  of 
the  description.    That  the  latter  words,  therefore,  ope-* 
rated  by  way  of  restriction,  and  confined  it  only  to  the 
tenements  compounded  fpr.    As  to  the  second  question, 
lie  observed  upon  the  effect  of  the  information  and  decree, 
and  also  upon  the  surrender,  and  the  mandamus  to  ^  be  ad- 
knitted,  in  all  of  which  the  tenements  are  called  copyhold ; 
and  said,  that  although  many  casesf  had  been  cited  to  shew 
that  where  the  teneipents  are  not  held  at  the  will  of 
^e  lord,  they  are   not  copyhold;  yet  without   going 
into  the  question,whether  they  are  strictly  so  or  not,  it  was 
SBfEcieni  to  inquire  what  the  testator  m^ant  by  the  words 
(dlhnfreeholdmnnort,  land$^  Sfc.  and  it  could  not  be  con- 
sidered that  he  would  enter  into  the  nice  distinctions  of 
'  lawyers  on  a  question  of  subtlety  and  intricacy,  and  make 


*  3  Jtk,  8,  t  Cro.  Car.  548 ;  and  Sir  JV.  Jona, 
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COVOLLY 

vfrsut 

V KM NOV 

and  Otberf. 


a  distinction  between  customary  tenements  of  freehoU, 
Rob  dem.  '  held  by  copy,  and  common  copyholds^,  particularly  since 
the  customary  tenements  were  always  demisable  by  copy 
of  court-roll.  That  in  making  devises,  testators  adopt 
common  terms,  and  cannot  be  supposed  to  make  very  nice 
distinctions  ;  that  in  no  other  parts  of  the  will  had  the  pre- 
sent testator  classed  these  tenements  with  freeholds.  Taat 
where  he  had  given  any  thing  expressly,  he  had  gene- 
rally used  appropriate  terms,  as  in  the  first  chaises  of 
2000K  and  4<X)1.  on  the  real  estate  in  lieu  of  dower;  that 
in  the  residuary  clause,  where  he  spoke  of  freehold  aiid 
copyhold,  he  knew  how  to  make  the  proper  distinction 
between  them,  and  yet  excepted  only,  in  general  terra>, 
that  which  he  had  in  general  terms  given  before,  llwt 
upon  this  clause,  indeed,  it  was  contended  for  the  phm- 
tiff,  that  it  w<i8  plain  he  thought  he  had  devised  tbem 
before,  as  he  intended  to  devise  all  his  real  property,  and 
this  residuary  clause  being  only  in  failure  of  male  issce, 
itwould  hot  apply  to  theiti ;  but  that  the  answer  properly 
given  was^  that  there  could  be  no  intestacy^  since  the 
vords  ar&  sufficient  to  include  the  whole  ;  and  a]tboii<rh 
introductory  words  will  explain  the  testator*s  intention, 
yet  there  are  no  cases  that  introductory  clauses  can  aller 
the  construction  where  the  testator  uses  plain  words. 
And  more  particularly  would  it  be  improper  to  alter  the 
construction  of  these  words; 'when  afterwards,  in  a  certain 
event,  the  testator  devises  all  *'  other  his  manors,  mes- 
suages, lands,  tenements,  and  hereditaments,  whatsoever 
and  wheresoever,  both  freehold  and  copyhold,  exceptini: 
in  the  county  of  York,**  &c.  plainly  shewing  that  where  he 
intended  to  pass  copyhold  lands,  he  was  able  to  describe 
them  properly.  And  he  concluded,  on  the  whole,  that  | 
the  Court  could  not  give  to  the  vioxA  freehold  any  otlitt 
than  its  ordinary  meaning'  in  the  will  of  a  testator  who 
fcems  clearly  to  know  the  meaning  of  the  words  he  use^. 

POSTEA   TO   THE   DErENDANTS. 
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A'<7  ecticn  will  Heat  tie  mt  •fa  failurfor  sedticing  his  ddugAter,  per 
quod  sei-vitium  amisit,  wAere  ike  daughter  does  not  reside  m  the 
father's  family ^  and  has  no  intention  of  returning  to  it,  atthough  she  is 
not  residing  as  a  hired  servant  elsewhere.  To  support  this  actionp  then 
mtist  he  some  appearance  at  least  of  tke  relation  of  master  and  seruMt 
itHl  subsisting  between  the  father  and  fis  daughter. 

nrOPPING  moved  for  anew  trials  in  an  action  for  seduc-  ahoitymovi* 

ing  the  plaintiff's  daughter^  in  the  common  form  of 
declaring  per  quod  urvitium  amisit,  tried  on  the  Northern 
circuit  in  the  last  assizes^  in  which  there  had  been  a  noo- 
Euit^  on  the  ground  that  the  daughter^  not  being  resident 
with  the  father,  but  living  with  a  relation,  though  not  as  a 
servant  receiving  wages,  she  could  not  be  considered  as  a 
i^rvant  to  the  father^^  and  he  could  not  complain  of  the 
loss  of  her  service^. 

He  cited  Gould  v.  Charlton,*  tried  in  1789,  on  the 
Northern  circuit,  before  Wilson,  J.  who  held  that  if  the 
<laughter  be  under  age,  though  she  be  not  resident  with 
the  father,,  yet  the  actipn  is  maintainable.  He  also  cited 
Johnson  y.  M^j1dam,f  \n  which  Wilson,  J.  had  ruled 
xhesame  point;  but  he  admitted  that  the  opinion  of  But' 
In,  J.  as  stated  in  Bennett  v.  Alkott,  %  was  certainly 
against  him  ;  and,  upon  being  questioned  by  the  Court, 
he  admitted  thf^t  had  it  pot  been  for  the  misfortune 
Avhich  occasioned  the  action,  it  was7i6t  intended  that  the 
daughter  should  ever  return  to  her  father's  family. 

Lord  Ellek BOROUGH,  C.  J.  ''  The  case  seems  clear. 
'There  was  in  this  case  no  service,  there  were  no  wages, 
and  there  was  no  intention  of  returning  to  the  father,     in 
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1804.       the  cases  cited^  it  is  true  there  was  no  actual  residence  io 
AvojfTMoui.  ^he  father's  family ;  but  the  Judge  decided  them  upon  the 
ground  J  that  there  the  relation  of  master  and  servant  had 
never  been  discontinued.* 

ilCLE   NISI   BBPOSBD. 


Gould  versus  S.  Colyer,  Gent.  One^  &c.— Jlisjft 


TJUitaiute  59  ^40  Geo.  III.  c.  104,  5.  5,  (Pailic  hcmlmcu)  tslld 
'  tmmd&mCwrt 0/ CoKMcUtKt  Act^  dotsmei  mppiy  *to  pertam^  mrtif 
-  m  uo$Hmttf*  utkingaiiveliho^d*  ikerm*t  mmUss  tkeymUetkent  9 
^  doit.tH  smi  opn  way^  er  seek  tkgir  iiveUkdod  tkere  sm^ttmmiiaify.  M 
mUwmtjf^  tkenfwrt,  wko  kas  no  «fc€  cr  rtsidence  im  tike  dty^  is  ** 
wilimtAeuct,  otd  may  be  swk  uitke  suftnor  temru, 

GoiTLD      O^  ^  ^^  ^  shew  cause  why,  aflCer  verdict  against  the  1, 
Cojtl*"  .  dcfcndoMt  for  a  small  debt  under  5K  a  suggestion 

jshould  not  be  entered  on  the  roll^  that  the  drftndani  was 
witbin  the  last  London  court  of  conscience  act^  ^ 
Geo.  ill.  c.  104^  s.  5,  of  the  public  local  acts>  the  diffn^ 
dant  swore  that  *^  before^  and  at  the  time  of  the  com- 
mencement of  the  suit,  he  sought  his  livelihood  in  the 
city  of  JLom/oityand  carried  on  the  business  of  an  attorneyj" 
but  did  not  go  on  to  say  that  he  resided  there.  I 

BARBOw^in  support  of  the  ruk,  cited  the  act  whereby  it  j 
is  enacted^  that  '^auy  person,  whether  residing  within  the 
city  of  London  or  elsewhere,  who  shall  have  any  such 
debt  as  tlierein  mentioned  claimed  by  him^  not  exceedinf 
5\.  from,  any  person  whomsoever,  residing  orinhabitin| 
.   '    within  the  city  o( London,  or  the  liberties  thereof,  or  keep- 


Vide   FostlethwaiU  v.  Varkts^  3  Bur,  1878. 
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ing  any  bouse^  warehouse,  shop,  shed,  stall,  or  standf,  or  laoi; 
ttfldng  a  Uvetihood,  or  trading  or  dealing  wit  fun  the  same 
aVjf orliberties,may  cause  such  debtor  to besammonedaQd 
proceeded  against  as  therein  mentioned^  and  contended 
that  the  words  being ,  all  in  the  di^unctive,  it  was  only 
necessary  to  shew  that  the  defendant  "  sought  his  live- 
lihood in  the  city  of  London,  '^  and  it  was  jaot  neceasar/* 
to  add  that  he  resided  there. 

Lawss,  contrd* 

Lord  Ell£nbor6uoh,  C.  J.  '^  Unless  it  appeared  that 
the  defendant  resided  or  kept  an  oj£ce  for  btMiness  within 
the  city  of  Lotsdony  I  do  not  think  he  is  within  the -act. 
The  words  '  seeking  a  livelihood/  do  not  seen^  to  apply  to 
attomies.  The  persons  to  whom  that  clause  m«y  be  sup- 
posed to  apply,  most  seek  a  livelihood  in  an  open  way. 
It  would  be  sufficient  to  satisfy  this  affidavit  if  the  deftn- 
dant  went  to  high  Change  to  look  out  for  clients,  but  that 
cannot  be  within  tfie  ^^," 

Lb  Blanc,  J.  *^  We  must  construe  the  act  with  refer- 
ence to  the  subject  matter,  and  the  persons  who  fall 
within  the  description  of  persotiB  who  seek  their  livelihood 
within  Ihe  city,  ttMi  be  in  some  way  of  doing  tt  substitqi^ 

tially." 

RVLE  DISOHA^GBO. 


'fiuTTEBiiELD  .(qui  tarn.)  versHsWtsvhB  and  Another. 
May  4. 


Tff  nr  ottf  executioHi  pending  a  writ  tf  trm  for  dehy^  tke  pwertf 
tuttsi  state p4siiiv€fy  an  admssum  that  it  t94i  bromgM  ^\t\y  for  del^ , 
h  is  not  ancient  t9ik(w  that  the  defendant  mant  W  iaruss  atd  jU» 


Wiir»L«. 
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1804.  iayiki  pliinHIfy  mUat  it  appear  aba  that  he  ackacwUdga  ht  kinc 

BvTTSlipiitB      groamd/or  his  writ  o/itrar. 

]yj[ANLEY  moved  for  leave  for  the  plaintiff  to  take  oqJ  j 
execution  pending  a  writ  of  error  opparrn^/y  brought  1 
for  delay.  The  plaintiff,  in  his  affidavit^  for  the  purpose  of  j 
obtaining  the  mle^  swore  that  one  of  the  defendants,  the ' 
plaintiffs  in  error,  said  he  would  bring  a  writ  of  e^or,  anil 
spin  the  cause  out  as  long  as  he  could,  that  the  plaintif^ 
could  not  get  judgment  for  twelve  months  to  come,  andj 
that  then  he  would  bring  another  writ  of  error  in  thehouscfj 
of  Lords. 

1 

Lord  ELLENBOfiouGR  C.  J. ''  Yott  do  not  bj  thisafiida-' 
vit  bring  yourself  exactly  within  the  rules  of  the  conii*"' 
For  fion  constat  that  the  party  may  not  have  $ome  groaol 
for  his  writ  of  error,  and  then,  however  vexatious  his  con* 
duct  may  be,  yet  still  he  has  a  right  to  proceed." 


SoMERviLLE  vtrsus  Whits. — May  7. 


A  writ  of  error  wnay  6e  sud  oat  ie/anJiMMljndgmaU  is  sigaed^md  it  vti 

beattay  of  executim. 
Scmblc.   "  IVkert  a  writ  of  error  is  sued  out,  and  tke  plaintiff  ttrH 

not  sign  judgment  till  after  tke  return  of  tke  writ^  in  order  to  avoid  iif 

effect  of  it,  and  then  sues  out  execution,  tke  Court  will  set  tke  executut 

aside, 

SoMiRviLti  Q-ARROW  shewed  cause  against  a  rule  obtained  bj 
White.  Com  yns,  to  shew  cause  why  a  writ  of^.  fa.  shonld 

not  be  set  aside,  and  1301.  levied  thereon,  should  not  be 
restored  to  th^  defendant,  for  irregularity,  the  writ  being 
sued  out  after  notice  of  a  writ  of  error.  He  staled  the 
pipcecdings/from  which  it  appeared  that  4he  defendant 
had  pleaded  a  sham  plea  to  gain  time^  which  being  wiUi- 
drawn,  interbcutory  judgment  Was  signed,  and  after- 
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wards  final  judgment;  but  before  the  execution  was  miei       ^^Q^« 
out,  the  plaintiff  had  notice  of  a  writ  of  error.  On  search-  goiii»viLL» 
ing,  he  found  that  the  writ  of  error  was  sued  out  four      -J^*** 
days  before  the  signing  of  final  judgment;    This,  he 
said,  was  a  sort  of  anticfpatton  th^  ^he  court  would 
give    an    erroneous^  judgment,    and    was    certain  evi- 
dence-that  the  writ  of  error  was  sued  out  for'delaj,  and      ^ 
therefore  the  execution  was  not  irregular. 

• 
GiBBS,  contra,  cited  Jc/ques  v.  Nixon,*,  where  BuUer,J^ 
says  obiter,  ''  As  to  the  practice  which  has  almost  univer- 
sallj  obtained  of  auing  out  a  writ  of  error  before  judgment 
signed,  it  happens  in  almost  all  cases  that  the  writ  of  error 
issued  out  before  judgment  is  actually  signed;  because, 
otherwi^  execution  would  issue  instantly.  And  the  Court 
have  gone  so  far  that  where  a  writ  of  error  is  sued  but, 
and  the  p/am4f^  will  not  sign  judgment  till  after  the  re- 
turn of  the  writ,  in  order  to  avoid  the  effect  of  it,  and 
then  sues  out  execution,  the  court  will  set  the  execution 
aside/*    And  now. 

By  thb  Court.  "  It  is  never  the  practice  to  infer 
an  intenti6n  of 'bringing  a  writ  of  error  for  delay,  merely 
from  circumstances.    Unless  this  practice  were  allowed,  * 

writs  of  error  could  not'  safely  be  brought  For  wherever 
the  party  is  afraid  of  a  writ  of  error,  and  the  debt  is  large,' 
he  sues  oiit  execution  instantly  after  signing  judgment, 
and  that  without  waiting  to  tax  his  costs. 

Rule  absolute. 


•iTcrmRtp.  379. 


vol.  UK  »•  19.  X  X  -\  5i 
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i^^-  -Pinto  versus  Hutchinson. 

Hutchinson  versus  Pinto. — May  12. 


A  Femgtier  kaomg  okdined  judgment  in  an  acti&n  ^assumpsit,  eiti 
the  defendant  therein  Moving  a  cross  action  upon  the  case  padajf 
against  the  foreigner,  for  damages  accruing  out  of  the  same  Irani' 
action^  the  Court  permitted  the  latter  to  pay  the  debt  on  the  finer 
judgment  into  court^  to  abide  the  event  of  the  suit  then  ptndiugt  htts 
he  paid  out  immediaUly  after  the  trio/,  he  going  to  trial  immeeliaUl;.'-* 
A  motion  of  thejirst  impression* 

PiWTo  jpINTO  brought  an  action  against  Hutchinson  on  a  bill^ 
llvTcniMsoM.  of  exchange^  and  for  goods  sold  and  delivered^  being 
the  consideration  of  the  bill,  namely,  a  quantity  of  wine 
sold  to  Hutchinson,  in  which  action  the  defendant  gave  a 
cognovit  on  the  1st  of  March,  with  a  stay  of  execution: 
till  the  30th  of  jlpril;  but  Hutchinjson,  before  that  time,- 
brought  aL  cross  action  upon  the  case  against  Pf»^o,  for" 
not  delivering  the  full  quantity  of  wine  which  be  had  con- 
tracted to  deliver.  These  actions  were,  therefore,  con^j 
nected  together,  as  arising  out  of  the  same  transactional 
Finto  having  sued  out  execution,  or  being  entitled  to 
have  execution  against  the  defendant,  Hutchinson,  hiA^ 
being  a  foreigner,  Hutchimon  now  moved  for  leave  to  paj 
into  court  the  money  due  on  the  cognovit,  and  that  exe- 
cution should  be  staid  in  the  mean  time,  until  the  second 
action  should  be  tried.  And  this  was  urged  the  moreoa 
account  of  Pinto  being  a  foreigner,  who,  if  he  vrerephin- 
tifff  would  be  bound  to  give  security  for  costs,  and  tiav- 
ing  once  got  the  money,  might  quit  the  kingdom. 

The  Court,  after  some  discussion  between  Harrison 
•  and  EnsKiNE,  for  the  opposite  parties,  though  tliey 
thought  this  a  motion  of  the ^«/  impression,  ordered  tlie 
money  to  be  paid  into  court  to  await  the  trial  of  the  se- 
cond action,  as  Justice  could  not  be  done  upon  the  whole 
transaction  between  the  parties  without  this  rule ;  bat 

1 
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at  the  same  time  they  ordered  that  the  plaintif  should  ipo4.  . 
proceed  to  trial  immediately,  and  that  if  a  verdict  should  ^^^ 
be  had  against  him,  or  a  nonsuit,  the  money  should  be  vtrsat 
paid  out  immediately  after  the  trial  was  ended;  Hvtchinsok. 

'  Rule  absolute. 


Willis  versus  the  Commissioners  of  Appeal  in 
Prize  Causes. — JprU23. 


4  (C8rt  of  prize  Aas  original  jurisdiction  over  tki  prize  and  the  procee4s 
tkfreof^  and  may  decree  interest  -against  any  agent  or  other  person  in 
tokose  hands  it  may  be^  if  he  made  interest  or  projit  thereof^  as  part 
cf  the  res,  and,  independently  of  the  authority  overprize  agents  given  ^ 
^tke  several  statutes^  to  the  courts  of  admiralty.  If  such  agents  have 
not  nude  interest^  they  should  rest  their  defence  upon  that  point  in  the 
prize  court  below,  and  this  court  will  not  grant  prohibition, 

QN  amle  Nisi  for  a  proliibition  to  the  commissioners  of      Willu 

appeal  in  prize  causes  to  prohibit  them  from  proceeding  ^^^  ^Commh- 
fnrlher  against  Willis,  it  appeared  that  an  order  had  been  *i«neh8  of 
made  in  a  prize  cause  by  the  said  commissioners  upon  him,  'prize  Causes, 
apprize  agent,  to  pay  interest  on  the  proceeds  of  a  prize 
which  had  come  to  his  hands.  The  capture  was  made .  in 
Jvnt  1798,  by > Captain  PVesty  of  his  M.S.  the  i'ourte- 
fdU,  and  the  prize  condemned  at  Jamaica  by  the  vice^ 
(idmralty  court  there,  snd  inter  alia,  it  was  ordered  that 
the  prize  should  be  sold  by  the  agents  of  the  captors,  and 
the  produce  be  distributed  among  them,  from  this  sen- 
tence there  was  an  appeal  by  the  claimants,  which  being 
allowed,  the  agent  of  the  captors,  B,  Waterhmise,  en- 
tered into  the  usual  security  "  to  account  for  and  pay 
^ver  the  net  proceeds  of  the  goods  and  specie  condemned 
"B  the  court  should  thereafter  direct,  in  case  the  sentence 
X  x2 
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i«04.       fthonld  be  reversed."    That  the  captors  and  their  agetit 

-    Wiu.i§      proceeded  regularly  m  the  course  of  this  appeal^  that  the 

^  ^'^'**       goods  condemned  were  sold  on  the  20th  of  StpUmkr, 

the  CoMMti.  ®  ,  ,         t         1  1        -J 

tiovKmi  of    1 798^  pursuant  to  the  statute^  and  prckluced  4,55£l.  Is.  /d. 

ptize  cVuie»   ^^^'    '^^  Commissioners  on  the  appeal  reversed  the  ori- 
ginal decree  of  condemnation,  and  decreed  the  cargo  to 
be  restored,  or  the  value  to  be  paid  to  the  claimant^  and 
eondemned  the  captors,  in  interest,  from  t/ie  sale  of  tk 
cargo.     On  the  4th  6(  August,  1802,  a  fitamVtoit  was  is- : 
sued  by  the  commissioners  against  J.  Willis  and  B.  fU-] 
terhotise,  as  'the  agents  of  the  captor,  to  "  shew  cause  j 
why  they  should  not  gay  interest  on  the  said  proceeds."  j 
On  the  14thof  Ji/fy,  1803,  fftV/w  appeared  and  shewed  | 
cause,  and,    in  his  suggestion,  alleged  inter  alia,  that  ■ 
he  was  not  party  to  the  suit  and   appeal,  and  was  not 
connected  therewith   otherwise  than  as  being  the  gene* 
ral  partner  in  trade  with  Waterhouse,  and  that  the  goods 
became  vested  immediately  from  the  condemnation,  &c. 
in  the  captors,  and  that  Waterhouse,  having  collected  the 
proceeds  on  the  sale,  continued,  to  hold  the  same  ''  as  an 
agent  or  banker  usually  holds  money  in  his  custody,  lable 
to  be  called  for  at  any  moment,  and   u  \xed  with  other 
monies  then  also  entrusted  to  him."  That  nojudicial  order 
having  been  made  by  any  court  for  laying  it  out  at  inte- 
rest, or  otherwise  making  pro&t  of  it,  no  special  io- 
yesttaent  was  made  thereof  by  the  captors,  or  fVaterhovsit 
or  Willis,  and  no  specijic  profit  could  be  set  forth  or  as* 
certaii*ed  to  be  derived  therefrom  ;  and  although  as  soon 
as  (he  decree  of  restitution  was  made  known  to  H'aterhoiuc, 
be  paid  the  proceeds  to  his  majesty  s  proctor,  &c.  and 
fVillis  never  had  any  power,  custody,  controul,  or  ma- 
nagement over  the  proceeds  or  any  part  thereof  but  they 
remained  wjth  Waterhouse  in  Jamaica,  and  Willis  insisted 
upon  aqd  offered  ^o  verify  the  same  before  the  commis- 
sioners ;  yet  they  ireffised  to  ad    it  the  same,  and  decreed 
interest  to  be  paid  to  fVillis  from  th    t  me  of  the  sale,  &c. 
The  sugg'  stion  insisted  alsoj  that  the  con^missioDers  h^d 
pot  jurisdiction. 


In  the  Forty-Fourth  Year  of  George  III.  341 

GiB^s  and  Steven  shewed  caase,  and  contended  that       ^B04. 
the  court  of  appeal  had  jurisdiction  at  common  law  in      Willis 
rm,  andi  ght  decree  interest  on  ihe  proceeds  in  whos-  jj,g '^ommii- 
ever  hands  they  might  be  found,  and  that  it  must  be  taken    sioNER^y 
after  sentence,  that  the  court  proceeded  rightly  npon  evi-  p,j^Caui€». 
dcnce  of  interest  being  made^  and  insisted  that '  the  au- 
thority of  the  court  was  not  confined  by  the  prize  acts— 
SSGeo.  III.  c.  66^  which  had  been  cited  when  the  rule 
was  obtained. 

Erskine,  Park»  and  Richardson^  in  support  of  the 
suggestion^  contended  that  thoUgh  it  might  be  admitted 
that  interest  ought  to  be  given  against  the  captors  where 
interest  had  been  made ;  the  court  of  appeals  here  bad 
proceeded  against  one  who  was  not  properly  before  them. 
Thai  under  the  prize,  acls^  33  Ge^o.  III.  s.  S2^  the  courts 
of  admiralty  have  only  jurisdiction  as  to  ihe  net  proceeds, 
which  shall  be  deemed  the  full  valuer  and  that  clause 
enacts,  that  *'  the  parties  appellate,  and  their  securities 
shall  not  be  answerable  for  the  value  beyond  the  amount 
of  such  proceeds,  unless  the  sale  be  fraudulent  or  with- 
out dne  care;*'  and  in  the  2Bth  section  security  is  re- 
quired front  the  parties  to  restore  the  ship  or  effects,  or 
full  value  ihereot.  That  interest  here  could  neither  be 
decreed  on  the  ground  of  punishment  for  misconduct, 
since  none  was  proved  or  suggested,  nor  as  arising  out  of 
any  contract,  that  being  not  only  out  of  the  jurisdiction  of 
the  court,  but  impossible  from  the  situation  of  the  parties,  . 
the  appellants  and  fVjllis,  between  whom  there  could  be 
no  privity.  They  also  referred  to  the  43  Geo.  III.  c.  160, 
s.  60  and  62,  a  statute  subsequent  to  this  transaction, 
which  requires  agents  to  give  security  in  50001.  for  due 
performance  of  their  trusts,  and  gives  the  court  power  to 
assign  the  agents  or  other  persons  into  whose  hands  the 
proceeds  should  come,  at  the  prayer  of  either  party,  to 
bring  in  the  net  proceeds,  deductjng  enough  to  pay  the 
expences  of  the  appeal,  which  should  be  paid  into  the 
bank  of  England,  for  the  use  of  the  cause,  or  be  advanced 
upon  securities  as  the  parties  anight  agree  \  which  shews 
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}^^       ibat  the  framer  of  the  act  thought  the  c6urt  bad  no  powr 
TViti-B*      over  tlie  intereat  in  the  hands  of  the  agents  previow 
aeS^L-s-  tbtneto.  , 

.      BlONEBSof  ' 

wITcLuKi.       ^''d  Ellbn BOROUGH,  C.  J.     "  This  prohibition  h 
applied  for  on  the  supposed  ground  of  a  want  of  juEiv 
diction  to  decree  interest  as  against  tlie  pri^e  agents.   Il 
is  clear  the  court  has  a  right  to  make  a  decree  ia  rfi»  upoa, 
the  proceeds  of  the  thing  captured,  either  against  the  cap- 
tor or  any  other  person  into  whose  hands  they  come.  ArJ 
it  was  agreed  that  the  court  may  give  interest  in  the  ca^- 
ofthe  captors;  bat  it  is  said  that  it  cannot  be  done  as^ 
against  the  agents,  because  they  are  liable  on  their  secu- 
rity only,  for  the  value  of  the  net  proceeds ;  and  evea 
against  the  captors,  it  is  given  only  by  way  of  punishmerf 
for  misconduct.     But  the  question  is  not  here  upon  coa* ' 
aideriug  it  as  a  punishment;  in  which  case  I  agree  that 
there  should  have  been  some  proceedings  tw  pmnamy  but. 
it  is  in  consequence  of  the  agent  having  made  a  profit  of  j 
the  original  fund,  that  he  is  made  answerable  forthat  profit 
as  well  for  the  res  or  original  fund.     Arguing  from  the 
practice  in  courts  of  law^  this  is  done  every  day.    It  is 
said,  however,  that  there  is   no  evidence  of  this  profit 
being  made.    Then  this  is  merely  a  question  of  juris- 
diction, and  we  must  give  credit  to  the  commissioners  of.' 
the  court  of  appeals  for  doing  that  which  is  right,  iip<a 
having  had   sufficient  evidence.     If  it  has  never  been  j 
done  before,  and  it  is  a  new  proceeding,  it  is  really  time, 
thiit  having  jurisdiction  over  the  res,  they  should  decree 
the  accessory  or  interest  along  with  it.     Upon  principlf, 
It  is -an  enormous  incongruity  that  the  captors,  who  have 
done  nothing  to  make  them  liable,  except  in  hating  jnade 
the  capture,  should  be   condemned  in  interest  as  well  as 
principal,  and  the  agents  who  have  made  the  actual  pro- 
fit by  the  possession  of  it,  during  a  long  time,  should  be 
liable  only  for  the  bare  proceeds  of  the  sale.    I  repeat 
that  we  must  give  credit  to  the  court  of  admiralty  appeal 
.for  havingdone  this  upon  evidence  of  the  parties' having 
made  interest,  and  it  comes  at  last  to  tliis  question  only— 
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Whether  interest  is  to  be  considered  as*  part  of  the  r«^  of       ^^^ 
which  restitution  is  to  be  decreed  f*  *  Wmit 

retwu 

Grose^  J.  copcurred  in  thinking  the  interest  must  be    8iow«wi  ©f 
considered  as  part  of  the  proceeds  at  the  time  when  this  Ytiwt  < 
order  was  made,  and  that  its  being  in  the  hands   of  the 
agent  was  sufficient  to  give  the  court  jurisdiction  over 
him. 

Lawrence,  J.  ''  Supposing  that  the  prize  agent  were 
not  originally  liable  at  common  law,  then  it  would  be  a 
question  upon  the  several  acts  of  parliament ;  but  this 
does  not  arise  out  of  the  statutes,  but  out  of  the  general  " 
law  and  authority  of  the  admiralty  court,  the  interest 
being  a  part  of  the  proceeds.  The  S'Zd  section  of  35 
Gto.  IIU  c.  G6,  has  been  cited  to  shew  that  he  cannot  be 
liable  bejond  the  value  at  the  time  of  the  sale.  But  f 
take  it,  that  only  means  that  the  party  shall  only  be  lia- 
ble fo  far  considering  it  as  principal.  In  short  that  if  llie 
thing  should  be  fairly  sold,  he  should  not  at  that  time  l>e 
liable  for  more  than  the  ntt  proceeds.  But  it  does  not 
mean  that  if  afterwards  he  makes  more  of  it,  he 
shall  not  be  liable  to  the  full  extent.  In  Smart  v.  Wolfe,*  . 
BuLLER,  J.  said  that  if  the  party  had  not  the  proceeds 
in  his  hands,  be  should  have  pleaded  that  below.  That 
might  have  been  done  also  here  with  respect  to  the  inte- 
rest. But  they  do  not  say  they  have  not  made  interest 
of  it ;  on  the  contrary,'  they  say  that  when  the  money  is 
deposited  in  the  hands  of  the  agent,  he  is  only  liable  as 
a  banker.  This  is  only  a  negative  pregnant,  and  it  is 
not  material  whether  they  ha^e  made  profit  in  a  regular 
way  as  interest^  but  whether  they  have  made  any  profit  or 
not.  Whatever  it  be>  it  is  an  accretion  to  the  proceed^^ 
Vrhieb  is  equally  liable  to  the  decree  as  the  original  thing. 
If  they  had  not  made  a  profit,  the  agent  might  have  put 
bis  defence  upon  that  isftue.     I  do  not  consider  it  asde- 
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creed  by  way  of  punisbmeDt^  nor  as  arisiog  out  of  a  con* 
tract  between  the  parties ;  but  that  it  is  proved  that  they 
have  made  interest  of  the  money^  and  that  such  interest 
•lONimror  is  part  of  the  proceeds.  And  it  must  be  taken  that  the 
Mm  Onims  con^niissioners  had  proof  of  that  fact.  If  not  so,  it  ii 
rather  a  question  for  appeal  than  for  prohibition. 

Lb  Blanc,  J.  concurred  on  the  topics  before  urged, 
and  added  "  whether  there  was  or  was  not  interest  ia 
fact  made  is  not  the  question  now ;  but  looking  at  the  \ 
proceedings,  I  am  not  surprized  that  the  court  concluded ; 
that  the  agent  had  made  interest.     I  consider  the  interest 
as  composing  a  part  of  the  proceeds  at  the  time  vbea  j 
Willis  was  aJmomsA^J  before  the  court.     I  cannot  tbink 
the  act  of  parliament  cited  (43  Geo.  IIL  c.  106)  proceeds 
upon  any  doubt  that  the  agent  was  liable,  as  agent,  for  in* 
terest.    But,  for  the  better  security  of  the  parties,  and 
supposing    that  it  is  possible  that  the  agent  may  be-  ^ 
come  insolvent,  it  directs  that  it  shall  be  put  into  sate 
hands  to  accumulate  for  the  use  of  the  right  owner.'' 

RULB   D1SCBABGE0. 


Rbx  versus  the  Inhabitants  of  Mabtley. — April^Ji' 


ApanLptr  residing  m  a  cottage  and  haffan  acreefland,  under  a  lew  fir 
tkreelivcMj  at  is.  rent^for  which  he  had  given  two  guineas  by  waj  4 
jine^  is  not  remooeahUt  though  he  beconu  thargeahU.    His  ^fUcctii*  i 
Jbr  relief  is  not  a  consent  to  Be  removed.  I 

Rm        QRDER  of  two  justices  for  removal  of  ffiUiam  Barton  , 
di«  Inhabiunts        And  fAmily  from  Doddenham  to  Hartley f  both  in  th^  ' 
•f  Mabxlby.  county  of  Worcester,  confirmed  on  appeal  to  tlie  sessions, 
whereupon,  a  case  being  made,  it  was  stated  in  substance  | 
that  the  pauper's  grandfather,  on  the  25th  of  "Novtmhch 
1754,  had  taken  a  lease,  to  him  and  his  heirs,  from  the 
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dean  and  cb|i(>teK  of  WorjcesUr^  of  acottage  and  half  an  acre       ^»Q^v . 
of  land,  in  Doddenbam^  for  his  owa  life,  ancl  two  other  lives.         r  Ji    * 
lie  resided ihereon  till  his  death ;  it  then  desqeoded  to  his  ^,    /Y*?**    , 
son,  who  devised  it  by  vyill  to  his,\ijife,  with  remainder  to  uf  MA.Mi'i,iiY. 
the  pauper.    The  pauper,  after  t\ie  death  of  l^is  father, 
came  to  reside  with  his  mother,  and,  upon  his  marriage,  . 
sbedeniised  the  preo^ises  to  him  at  ll.  1  Is.  6d.  rent.    Af- 
ter the  death  of  the  mother,  ou  tlie  26th  of  November, 
1798,  the  dean  and  chapter  *'  on  the  application  of  the 
pauper,  and* on' payment  by  him  of  a  hue  of  two  guinea^i" 
granted  a  p^w  lease,  to  hpld  to  him  ai^d  his  heirs  for  tl;i^e 
new  lives,  still  ia  being,  at  a  new  rent  of  o^n^  sliiJing. 

.The  sessions  found  that  at  tlas  time  all   the. livens  in  the 
first  lease  were  extinct,  the  third  ce&tui  que  uc\  having 
been  absent  from  the  country  thirty  years  with^i^  heing 
beard  of.     The  second  lease  was  considered  as,  a  nc\v  dc 
raise,  and  not  a  renewah     Previous  to  the  deatli  of  U^e. 

'  pauper's  father  he  had  acquired  a  settlement  in  MartUy. 
from  the  time  he  was  possessed  of  the  premises  he  paid 
the  2s.  6d.  under  the  first  lease,  and  also  the  rent  of  Is., 

'  under  the  second.  He  became  chargeable  in  Doddeuhamy,^ 
and  was  removed  to  Mart  ley,  the  lease  being  still  ixt,. 
existence. 

ToucHET  and  Peaks  contended,  in  support  of  the 
settlement,  that  die  new  lease  being  a  purchase  undt;r 
301.  vafue,  the  panper  could  not  gain  a  settlement  thereby 
under  the  statute  9  Geo.  I.  c.  7,  s.  5  ;  and  upon .  bein|^ 
asked  by  the  court,  if  there  was  any  case  to  shew  that  a 
man  could  be  removed  who  was  residing  on  his  own, 
Peake  contended  that  the  pauper  applying  for  relief, 
which  he  could  only  obtain  by  means  of  removal,  must  be 
taken  to  give  his  consent  to  it,  and  the  ground  on  which 
Foster,},  argued  in  the  King  wAthrop  Rudingy^  namely, 
that  it  would  be  to  disseise  a  man  of  his  freehold,  would 
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18C4.       not  appl}^  for  there'  could  be  no  disseisin  wHbont  force. 

'l^jjj        Besides  whicfa>  the  argument  that  it  would  work  a  dls- 

i€nvj       seisin  was  rather  strange  for  such  a  Jud^  as  Ulster, 

•f  IIE71KTX.VY.  since^m  that  case^  the  pauper  only  had  a  copyhold  tene- 

*  ment.     He  cited  2  Const.  6S6^  to  shew  that  the  justices 

could  not  make  an  order  upon  the  parish  of  Martley,  to 

support  the  pauper  in  Doddington ;  but  that  be  must  be 

removed  in  order  to  obtain  relief. 

Lord  EllenborougH;  C.  J.  said  that  Mr.  jastice 
Foster,  when  he  said  it  was  against  Magna  Charta  to  dis- 
seise a  man  of  his  omtifreebold,  did  not,  when  jipeafcisgio  a 
case  of  a  copyhold,  mean  a  strict  legal  disseisin,  but  spoke 
by  way  of  similitude,  and  that  the  case  cited  did  not  deserve 
what  bad  been  said  of  it;  and  that  it  was  decided  on  the 
authority  of  Lord  Mansfield  and  Mr.  Justice  Jienms 
also. 

Lawrence,  J.  observed  that  the  power  of  removal  \r3i 
nnder  the  13  &  14  Car,  II.  s.  12,' which  was  never  h 
to  extend  topetsons  residing  on  therf  own  estates;  aodhe 
also  cited  the  g  Geo.  I.  c.  7,  to  shew  that  though  paupcrf 
by  purchases  under  3()1.  valtie  did  not  gain  a  settlemeotj 
yet  they  continued  irremoveable  as  before. 


Le  Blanc,  J.  "  The  inconvenience  to  the  pauperdoe? 

I  stated.     For  he  may  goto 
may  obtain  relief." 

Both  orders  fj^trAsiiss. 


not  extend  so  far  as  il  has  been  stated.     For  be  may  goto 
"^8  own  parish,  and  there  he  may  obtain  relief.'' 


Wallis  tersm  Smith,  Treasurer  of  the  Wat  Indk 
Dock  Company. — May  3. 


The  39  Geo.  in,  C.69,  f.  185,  which  extends  the  24  Geo.  Ih  c.44i^' 
the  lord  mayor f  cldermen^  andjMua,  under  the  authority  of  tktissi 


/n  4kt  ForUf-Fo9(rii  Year  of  George  IIL  547 

€cti  amdjiaiher  enacts  that  no  action  $kall  he  brought  against  any  pet-        1004. 
son  for  any  thing  done  in  pursuance  or  under  colour  cfthe  act  until  ajier       "vJ^ITtT* 
fourteen  days  notice,  &c.  extend*  to  acts  done  by  the  West  India  Dock         versus 
company  j  and  therefore  an  action  against  the  treasurer  Jbr  wrongs  done 
by  the  company  under  colour  of  the  act,  he  being,  in  all  cases,  the  nominal 
plaint  iff*  <?r  defendant  for  them  under  the  act,  four  teen  days  notice  must 
be  groen  previous  to  the  action.     SemblCy  //  is  otherwise  in  actions 
founded  on  contracts  with  the  company. 

A  CTION  on  the  case  i^ainst  the  defendant,  .as  trea- 
surer of  the  West  India  Dock  compaBy,  far  that  tlie 
plaintiff  beiog  a  broker,  and  employed  by  ihc  owners  of 
Dertain  goods  in  the  Gompao}''s  warehouses  to  examine  ' 
them  and  take  out  the  necessary  customs-house  documents 
for  unshipping  them,  the  company  wrongfully  caused  to 
be  taken  and  conveyed  into  their  warehouses  the  said 
goods  and  wrongfulltf  1>y  their  servants,  &c.  prevented 
thep/ffinti^ from  entering  therein  to  clear  away  and  de- 
liver the  same  goods  to  the  owners,  whereby,  &c.  •Upon 
not  guilty  pleaded,  it  was  proved  at  the  trial  before  liord' 
Ellekborouch,  C.  J.  at  Guildhall,  that  the  directors 
of  the  company  made  an  order  (as  it  was  stated  for  their 
own  security)  that  a  person  appointed  by  vhem  should  be 
the  only  broker  allowed  to  clear  away  goods,  &c,  from 
the  warehouses^  and  there  was  a  verdict  for  the  plaintiff. 
A  rale  nisi  was  now  had  for  a  now  trial,  on  the  ground 
that  the  act  under  which  the  company  was  incorporated 
(39  Geo.  III.  c.  69»  8«  185,)  required  that  fourteen  days 
notice  should  be  given  of  any  action  brought  against  any 
person  for  any  thing  done  by  virtue  or  under  colour  of  the 
act,  it  appearing  that  the  company  had  very  general 
powers^  whici)  might  probably  authorize  their  appointing 
a  particular  person  to  examine  and  clear  away  the  goods. 

Garrow,  Parke,  and  Wood,  for  the  plaintiff ,  insisted 
that  the  act  did  not  extend  to  the  present  case.  The 
lS4Ui  section  of  the  act  provides  that  all  actions  by  the 
company  shall  be  prosecuted  by  and  in  the  name  of  their 
treasdrer^  and  that  all  actions  against  them  *^  for  the  re* 
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.^^^^'  covery  of  any  claim  or  demand,  or  of  any  damages  occa- 
sioned by  the  said  company  or  for  any  other  cause  of  action 
against  the  company,  shall  be  commenced  and  prcse- 
cuted  against  the  treasurer  for  the  time  being,  who  shall 
be  the  noxn'iiwX  defendant  ;'*  and,  by  the  186th  section, 
f  the  statute  24  Geo.  11.  c.  44,  for  rendering  justices  of 
peace  more  safe  in  the  execution  of  their  office,  and  tor 
indemnifying  constables  and  others  acting  in  obedience 
•to  their  warrants^  so  far  as  it  relates  to  rendering  jostia*s 
of  the  peace  more  safe  in  the  execution  of  their  office, 
shall  extend  to  the  mayor,  aldermen,  and  justices  respec- 
tively, under  the  authority  of  this  act.  And  no  aclioa: 
or  suit  shall  be  commenced  agciinst  any  person  or  pepom 
for  any  thing  done  in  pursuance  or  under  colour  of^this 
act,  until  fourteen  days  notice  shall  be  thereof  gireOf 
in  writing,  or  after  sufficient  satisfaction  or  tender  thereof 
phall  have  been  made  to  the  party  grieved,  or  attff 
three  calendar  n^onths  next  ensuing  the  time  when  the 
jxci  or  thing  shall  have  been  done,  for  which  such  actioo 
shall  have  been  so  brought."  They  contended,  that 
this  hiucr  clause  was  intended  only  for  the  securityof 
the  lord  mayor  andaldermen,  and  those  acting  under  them, 
and  did  not  apply  to  the  company.  They  read  the  clause, 
therefore,  making  it  all  one  sentence,  omitting  the  period 
after  the  words  respectively  under  the  authority  ofthu^% 
and  considering  the  wovds  and  no  actiQfi  shall  be  brou^it 
against  any  person,  8;c.  as  onl}'  a  confirmation  and 
explanation  of  the  foregoing  part.  And  they  said 
that  if  this  clause  bad  been  intended  to  apply  to  acb 
done  by  the  company,  they  would  have  been  namrf 
expressly  as  they  had  bepn  in  the  184th  section. 
That  in  terms  this  clause  extends  to  actions  for  coin 
tracts  by  the  company,  if  they  are  comprehended  in  this 
clause,  but  that  it  could  never  be  intended,  that  three 
months  notice  should  begiveq  to.  them  ii^  actions  upon  a 
contract,  or  that  if  the  party  should  fail  in  his  action 
against  theip,  he  should  be  condemned  in  treble  costs, 
fhey  alsp  put^cyeral  cases  of  injuries  do^ae  by  the  com- 
pany to  goods  shipped  oi)tward^j  which  could  D6t  be  dis- 
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covered  till  after  three  months  from  the  time  when  they  '    i^^- 
happened,  so  that  it  would  operate  as  a  fuU  indemnity  to      Walli* 
them-    But  being  obliged  to  admit  that  the  harbour-mas^       JJ^^*^ 
/rr  appointed  under  the  act,  and  certain  persons  to  whom 
certain  powers  were  given,  in  the  179th  section,  would 
fail  nritbin  this  clause, 

Le  Blanc,  J.  observed  that  their  construction  would 
give  the  servants  of  thft  company  an  indemnity,  and  yet 
not  give  it  to  the  company  under  whom  they  acted. 

Erskine,  Gibbs,  and  Giles,  on  the  other  side,  con- 
tended that  the  act  clearly  applied  to  the  present  case ; 
andGiBBs  said  that  there  was  only  two  things  to  be  con- 
iidered ;  1st,  Whether  this  were  an  act  done  in  pursuance 
ot or  ander  colour  of  the  act;  and  2dly,  Whether  it  was 
«a  act  done  by  any  person  or  persons  other  than  the  lord 
^•ayor  and  aldermea.    ■  » 

Lord  Ellenborough,  C.  J.  ''  This  case  does  not  in-^ 
Tolve  much  difficulty.  The  question  entirely  turns  on 
ttie  i85th  section.  Thi$,  in  the  first  part,  enacts '  that  the 
^G€oU,  c.  44,  so  far  as  it  relates  to  rendering  justices 
ofihe  peace  mpre  safe  in  the  execution  of  their  office, 
^atl  extend  to-  the  same  n^ayor,  aldermen,  and  justices, 
ttnder  the  authority  of  this  act,'  8;c.  It  was  necessary 
<o  extend'  their  powers  in  this  manner,  and  this  is  not 
tterply  giving  them  \yhat  they  had  before,  which  would 
have  been  only  indemnifying  them  as  tar  as  their  juris- 
dictioq  and  authority  then  extended,  but  as  there  are 
certain  duties  cast  upon  them  by  this  act  of  parliament, 
under  which  they  may  be  called  \o  act  out  of  their  former 
jurisdiction  as  magistrates,  this  enables  theiii  to  dp  so  with 
the  like  security,  which  they  would  have  in  other  cases; 
bat  it  adds  also,  that  this  provision  is  not  to  apply  to  con** 
stables.  Then  the  clause  proceeds  as  upon  another  and 
different  subject,  and  directs  that  ^  no  action  shall  be  com- 
menced against  any  person  or  persons  for  any  thing  done 
ID  pursuance  or  under  polour  of  this  act  until  14  days  no«> 
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1804.   ,    tice/    These  worda  are  very  general,  and  the  qaeftlion  is, 
^^TTiTi      whedier  they  apply  to  the  company ;  and  since  they  capoot 

i^i  be  sued  except  through  their  treasure r,  whether  be  isaj^r- 
$on  within  the  act  i  Or  whether,  as  he  represents  them  as  an 
ens  legis,  he  caaattract  to  himself,  for  their  benefit,  the  pri" 
vilege  given  to  them.  Now,  the  words  not  confining 
it  to.  an  act  done  by  him  or  them,  is  this  an  act  done  in 
pursuance  or  under  colour  of  this  act?  These  words  ex- 
tend to  all  actions  of  trespass  and  tort,  but  not  to  actioDft 
of  contract,  for  in  Irving  v.  Wilsof^,*  the  notice  tojusr 
tices  was  held  only  to  extend  to  actions  of  tort.  Nor,i« 
there  any  repugnance  in  this  clause ;  for  the  mayor  and 
aldermen  not  being  privileged  out  of  the  city,  -they  are  to 
have  the  benefit  of  the  fi-t  Geo.  II.  where  tliey  act  in 
pursuance  of  this  act,  and  other  persons  are  to  have  the 
benefit  of  this  act  only.  But  it  has  been  argued,  that 
many  cases  may  be  put  where  the  ground  of  complaint 
may  not  be  discovered  till  after  the  three  mouths,  to  which 
the  action  is  limited.  That  argument  holds  to  a  con-» 
siderable  extent ;  but  if  the  legislator  has  made  use  of 
words  which  are  plain,  it  may  be  a  question  in  some  cases 
whether  we  may  not  controul  them  so  as  to  prevent  their 
working  an  injury,  but  we  cannot,  in  this  case,  deprive 
the  clear  words  of  the  act  of  their  fiiir  meanings  because 
in  some  other  cases  it  would  apply  to  produce  some  incon- 
venience. There  could  be  no  doubt  in  the  minds  of  the 
parties  bringing  the  action,  that  the  wrong  done  in  this 
case  was  under  colour  of  the  act,  because  they  have 
brought  it  against  the  treasurer  for  the  body  of  the  com- 
pany, by  which  they  consider  him  as  standing  in  their 
place  under  the  act.  We,  therefore,  hold  that  the  act 
applies  to  the  present  case^  and  that  notice  ought  to  have 
been  given/* 


*  4  Term  Rep.  484.  His  Lordbbip  dso,  in  tb<B  course  of  the 
argaroent  for  the  defendants,  mentioned  the  case  of  Greenxcaf  v. 
Hurd,  4  Term  Rep.  553, 
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Ebskine.    "  The  co^paby  now  oflfera  to  reffer  the      

wbole  case,  damages,  and  costs,  in  this  and  other  actions,      Wallis 
to  some  indifferent  person/'  sTrni. 

Lawrbhce,  J.  ''This  act  adopts  the  24  Geo,  \\.  as 
far  as  applies  to  justices,  but  nbt  to  constables.  They 
aie  left  still  exposed  to  all  tfacr  dangers  of  a  vexatious  pro- 
i^Qtion.     It  is  very  fit  thai  the  act  should  b6  revised/'* 


PoTTEit  and  another  xtnxu  Brown.— 3/fly  4th. 


Anmpik  agdinit  ikt  drawn  of  a  hill  of  exchange  drawn  in  Axnerida,  on 
a  merchant  in  London,  protested  for  non-acceptance  ;  piea  of  tank- 
ruptcj^,  certificate,  and  discharge  thereby  in  America.  Heid,  that  the 
parties  being  resident  in  America  at  the  meshing  of  the  hili^  this  is  a 
good  dtMchmrge  here,  if  it  is' so  in  America.  For  the  contract  decUnd 
npm  arises  solely  in  America.  The  engagemettt  of  the  drawer  is  that 
he  milipay  in  America,  sT  ^  ^^  ^  "^  accepted  in  London. 

^SSUMPSIT  by  payee  on  a  bill  of  exchange^  drawn 
by  the  defendant  at  Baltimore^  2d  of  September y  in 
America,  on  one  Anthony  Margin  in  London,  returned 
protested  for  non'^eceptance ;  with  the  common  money 
counts*  Plba  to  the  first  count  setting  out  an  act  of 
congress,  of  the  united  states  of  America,  of  the  2d 
of  December  1779,  entitled  ''  an  act  to  establish  an, 
i^Qiform  system  of  bankruptcy  throughout  the  United 
Slates,  to  take  effect  after  the  1st  day  of  Jime,  1«00/' 


•  The  Court,  at  the  same  time  that  they  inliinated  that  the 
powers  vested  in  the  company  w<;re^very  extensive  and  deserved 
consideration,  expressed  their  approbation  of  their  conduct  in 
thus  waiving  the  adyanUge  of  the  nonsuit.  * 


ForrcB 
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and* which  dire<?ts  who  may  become  bankrupts,  what 
shall  he  acts  of  bankruptcy,  what  shall  be  the  powers  of 
the  commissioners,  and  how  the  certificate  shall  be  ob- 
tained ;  and  also  directs,  *'  that  in  case  any  such  bankrupt 
(having,  obtaiined   his  certificate)    shall    afterwards  be 
arrested   or  impleaded,  for  or  on  account  of  any  ot  the 
said  debts,  he  may  appear  without  bail,  and  plead  the 
general  issue,  and  give  that  act  and  the  special  matter 
in  evidence,  and  that  the  certificate  of  such  bankrupt  con- 
forming,  and  the   allowance  thereof,  according  to  the 
directions  of  that  act,  shall  l>e  allowed  to  be  sufficient 
evidence,  prima  facie,  qf   the  party's  being  a  baukrapt 
within  the  meaning  of  that  act,  and  of  the  commission; 
and   a .  verdict  shall  thereupon  pass  for  the  defaidantr 
unless  the  plaintiff  shall  prove  that  the  certificate  was 
obtained  unfairly  and  by   fraud."      And    after    ccrlaia 
regulations    against  fraud,  it  declares  that  every  such ' 
bankrupt  shall  be  discharged   from  all  debts,    by  him 
due  or  owing  at  the  time  he   became  bankrupt,  aud;..l 
which  were  or  might  have  been  proved  under  the  said 
commission.     And  that  persons  having  beuajidt  given 
credit,  or  taken  securites  payable  at  future  days,  Dotdu« 
at  the  time  of   the  bankruptcy,  shall  be   admitted  to 
prove   their  debts   as   if  payable  presently.      The  plea 
then  stated  that  on  the  22d  February  ISCW,  while  the  said 
act  was  in  force,  the  defendant  was  a  merchant  residing 
at  Baltimore,  within  the  United  States  of  America,  Kc- 
and  that  after  the  cause  of  action  accrued  to  the  plaintiff 
he  became  a  bankrupt ;  and  also  stated  the  particulars  ot 
the  petitioning  creditor's  debt,  the  commission,  aad  the 
allowance  of  his  certificate.  "  And  that  after  the  making 
of  the  contract  after  mentioned,  in  pursuanc^of  which 
the  bill  of  exchange,  in  the   first  count  mentioDed,  was 
drawn,  and  also  before,  and  dfterthe  time  of  the  de^ 
fendani's  drawing  the  bill,  and  receiving  the  considera- 
tion  after  mejitioned  for  the  same;  the  plaintiffs  wert 
merchants  carrying   on   trade  in  co-partnership,  as  well 
in  the  United   States  of  America,  to  wit,   at  Baltimrt 
aforesaid,  as  in  England,  and  having  a  house  of  trade  m 
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the  United  Siates,  \o  wil  at  Baltimore  aforesaid,  where. 
one  of  the  plaintiff's  then  resided,  and   they  so  carrying 
OQ  trade,  and  having  a  house  of  trade  in  the   United 
States,  and  one  of  them  so  residing  there  as  aforesaid, 
they  before   the   defendant  became  a  bankrupt,  to   wit, 
on  the   2d  o£  September   1802,  at  Baltimore  aforesaid, 
contracted   with    the   defendant  to  purchase  of  him  a 
bill  of  exchange  as  in  that  count  mentioned,  and  tlien 
and  there  delivered  to  him  in   payment  for  the  same 
divers  promissory  notes,  then  and  tliere  in  the  said  United 
States,  made  by,  &c.  and  thereupon,  before  the  defen- 
iant  became  a  bankrupt,  to  wit,  on  the  £d  of  September 
180],  at  Baltimore,  in  the  said  United  States,  in  pursu- 
ance of  the  last  mentioned  contract,  and  in  consideration 
of  tiie  aforesaid  promissory  netes  so  to  him  delivered  as 
aforesaid,  the  defendant  made  and  drew  the  said  bill  of 
exchange,  in  the  first  count  mentioned,  and  delivered 
the  same  to  the  plaintiffs,  and  that  the  said  debt  by  the 
said  first  count  attempted  to  be  recovered  did  not,  nor 
tlid  any  part  thereof  accrue  in  this  realm  or  elsewhere^ 
than  in  the   said  United  States,  in  any  other  or  different 
manner  than  this,  that  the  said  bill  of  exchange  being 
drawn  in  the  United  States  as  aforesaid,  was  drawn  upon 
a  person  in  this  realm,  and  was  presented  for  acceptance 
in  diis  realm,  and  was  refused  acceptance  in  this  realm, 
to  wit,  at  London,^*  &c.    The  plea  then  stated  that  the 
bill  was  presented  and  returned, protested  before  the  date 
of  the  commission,  and  that  before  the  commencement  ' 
of  this  action,  to  wit,  on  the  Sd  day  of  March  1801,  at 
Baltimore,  in  the  said  United  States,  the  plaintiffs  proved 
under  the  said  commission  as  creditors  of  the  defendant, 
taking  the  benefit  of  the  said  commission,  the  contents 
of  the  8sud  bill  as  a  debt  to  them,   and  then  due  and 
owing  from  the  defendants,  they  then  and  there  being 
such  creditors  entitled  to  prove  the  same  as  aforesaid, 
to  wit  at,  8lc.     And  tliis  the  said  defendant  is  ready 
to    verify,    wherefore^    8cc. —  General  demurrer     and 

▼Qt.  111.  M®,  19.  Z  Z 
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leM.  T.  W.  Carh,  for  the   plaintiffs,  contended  that  the 

Potts*      bankruptcy  ^  here  pleaded   was  not  a  discharge   to  the 
**  ^       present  action,  and  that  the  ground  of  action  accrued, 
Bboi»v.*     and  the  contract  was  made  with  a  view  to  be  performed 
in  England.    To  establish  which  he  made  three  points; 
1st,  that  the  action  accrued  immediately  upon  the  refusal 
to  accept,  which  was  in  London ;  2dly^  th^t  the  right  of 
action  followed   the  person  of  the  creditor;    Sdly,  that 
.  this  being  a  transferrable  chose  en  action,  drawn    on  a 
person  in  England,  it  transferred  the  whole  cause  of  action 
hither,  and  became  like  an  original  contract  to  pay  here^ 
so  t'hat  the  whole  cause  of  action  arose  out  of  America ;  and 
'to  shew  that  in  such  case  the  bankrupt  laws  of  America 
would  be  no  discbarge,  he  cited  Ballantine  v.  Goulding^ 
which  he  distinguished  from  this  case,  upon  the  above  prin- 
ciples, jand  also  Smith  v.  Buchanan,  f  and  FolUot  v.  Og- 
.  den.%  But  the  Court  appeared  clearly  against  him. 

I>>rd  Ellen  BOROUGH,  C-  J*  '^  The  declaration 
contains  no  averment  that  the  defendant  had  notice 
thereof  (of  the  protest)  which  is  an  essential  aver- 
ment. Can  you  attack  the  plea  to  shew  that  they  have 
not  brought  themselves  withia  the  laws  of  America  ?" 

Carr.  ^'  The  plea  states  that  at  the  time  of  the  drawing 
of  the  bill,  the  parties  resided  in  America,  hut  not  at 
the  time  of  the  non-acceptance  J* 

Lord  Ellenborough,  C.  J.  "  But  it  will  be  intended 
that  they  contracted,  at  the  place  where  they  are  first 
stated  to  reside,  unless  it  be  shewn  that  they  removed.  The 
whole  transaction  arises  in  America  solely.  It  isei  contract 
made  in  America,  and  the  non-performance  is  in  America', 
the  bill  was  given  in  America,  in  consideration  of  bills 
of  exchange  by  the  plaintiffs,  and  they  not  being  ac- 
cepted and  paid,  the  original  consideration  is  recurred  to, 
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atid  it  is  an  American  transaction  throughout.  Lord 
Man^eld  lays  it  down  as  a  general  principle  of  law^ 
that  what  is  a  discharge  by  the  law  of  one  country,  is  a 
discharge  by  another,  as  to  all  contracts  made  in  the 
former  coantry.  H  so^  there  is  an  end  of  the  whole  ar- 
gament ;  for  this  being  a  good  discharge  ia  America^  it  is 
so  here.  We  recogniize  the  laws  of  other  countries,  as 
far  as  respects  transactions  between  their  subjects  as  to 
all  conveyances  of  property. 

Carh  then  cited  Robinson  y.  Bland/^  in  which  case 
the  party  had  drawn  a  bill  of  exchange  in  France^  for  a 

"gaming  consideration,  on  himself  here  in  London;  and 
it  was  held,  that  where  the  contract  is  made  with  a  view 
to  be  carried  into  execution  in  a  foreign  country,  it  should 
be  governed  by  the  law  of  that  country ;  but  if  it  is  to 

^  be  carried  into  execution  here,  it  must  be  governed  by 
our  laws. 

Lawbence,  J.  ''  Then  the  question  comes  to  this 
point— whether  or  not  the  contract  declared  upon,  is  a 
contract  to  be  performed  in  America.  Now  is  it  not  a  con- 
tract that  if  the  drawee  does  not  accept  the  bill  in  Lon- 
don, the  drawer  will  pay  the  money  ia  Amcrcia  f 

JUDGMEI<T   FOR- THE   DEFENDANT. 
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Anonymous.— May  5th. 

Scmble.  If  atrial  ke  ovtr  in  the  afternoon^  and  a  witness  stay  im  tii 
tMtm  tiil  eleven  o' cloth  tke  next  womingt  kis  home  being  distant  ra/jf 
twelve  sniUSf  kis  subpctn^  is  no  protection  to  him  from  arrtsi  in  tAt 
town, 

QN  motion  to  stay  the  proceedings  against  defendant,  AiroyTMovs* 
'    he  having  been  arrested  while  returning  home,  under 


•  2  Burr.  1077. 
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^^^  the  protection  of  a  subpctna ;  it  appeared  that  he  IWcd 
ANOHYxouf.  only  twelve  miles  from  the  place  where  the  trial  was  had; 
that  it  was  over  in  the  afternoon  ;  that  on  the  next  morn- 
ing he  continued  in  the  town,  and  was  preparing  to  go 
home ;  and  at  twelve  o'clock  he  was  arrested.  On  tbe 
19th  of  jipril  last,  the  attorney  for  the  defendant  wrote 
'  a  letter,  offering  to  give  a  cognovit. 

Lord  Ellenborough,  C.  J.  "Taking  it  at  eleven 
o'clock,  which  is  between  ten  and  twelve,  as  there  n 
some  doubt  as  to  the  time  of  the  arrest,  I  think  that  ii 
high  time  for  the  defendant  to  go  home.  At  least,  the 
letter  is  an  acknowledgment,  that  when  it  was  written, 
the  parties  did  not  think  there  was  sufficient  ground 
for  an  application  to  the  court. 

N.  G.  Clarke,  for  ^e  plaintiff ;  HovEtL,  for  the  A- 
fendani. 


Eastland  versus  Forrester. — May  11. 

Im  a  case  09  tAe  mumity  act^  the  court  enlarged  a  rule  for  the  partiai* 
tie  mean  time  to  bring  an  action  on  the  bond^  and  the  defendant  u  a^ 
issue  on>  the  payment  of  the  consideration  in  the  very  words  of  t^- 
act,  in  order  to  raise  the  question  whether  it  is  necessary  to  state  ii  ((•' 
memorial  the  actual  hand  by  which  the  money  is  paid. 

^  wwa****  QM  motion  in  an  annuity  case  to  shew  cause  why  the 
PoRHfcSTBB.  judgment  entered  upon  a  warrant  of  attorney  should  not 
be  delivered  up  to  be  cancelled,  the  objection  was,  that  tbe 
payment  of  the  consideration  was  stated  in  the  memorial 
to  be  made  by  the  plaintiff,  whereas  the  defendant  swore 
that ''  the  said  sum  of  300l.*'  the  consideration  of  an  annuHv 
of  501.  per  annum,  *'  was  not  paid  by  the  said  piaintij, 
nor  was  she  present  at  the  time ;"  and  ''  that  Uie  mooef 
was  actually  paid  by  Thomas  Rountrellfox  her  ;  and  that 
all  the  parties  were  still  living,'* 
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Wood,  for  the  plaintiffs,  shewed  cause,  and  stated  the  ^^*' 
iffidavit  of  Rountrell  and  one  Hardy,-  who  were  agents  Ea«tland 
A  the  transaction,  but  could  not  say  whether  the  plain-- 
\iff  was  present  or  not.  The  annuity  was  granted  in 
1793.  The  money  was  paid  regularly  till  July  1796>  when 
there  b^ing  some  arrears  due,  a^.^/i.  was  issued,  and 
execution  had.  He  therefore  contended  that  the  defendant 
ought  to  have  made  his  application  to  set  aside  the  an* 
Baity  sooner,  and  cited  ex  parte  Maxwell/^  in  which  Lord 
Ke/tyoR  says  that  there  ought  to  be  some  rule  laid  down  for 
Mich  applications,  analogous  to  the  statute  of  limitations. 

Abbott,  contrcL,  contended  that  the  cases  in  which  it  has 
been  held  that  the  parly  has  applied  too  late,  were  only 
where  the  grantee  of  the  annuity  was  dead,  or  the  persons 
who  managed  the  transaction  were  dead.  But  that  the  quesr 
tioQ  here  could  only  be,  whether  Mrs.Eos^/and,  the  grantee 
of  the  annuity,  was  present  at  the  time  of  the  granting  of 
tbe  annuity  and  executing  the  deeds,  and  under  the  pre- 
sent circumstances  the  length  of  time  could  be  no  ground^ 
for  refusing  the  application.  He  added  that  Mrs.  East- 
l^nd,  the  grantee,  had  made  no  affidavit. 

Grose,  J.     "  The  presumption  is  that  after  so  many 
years  acquiescence  the  money  was  paidas  stated," 

Lord  Ellen  BOROUGH,  C.  J. — to  Abbott — ''  Have  you 
uiy  objection  to  take  an  issue,  on  the  fact  of  payment,  in  ' 
tlie  words  of  the  act  of  parliament  (not  as  paid  by  advance- 
n^ent,  for  or  on  behalf  of  Mrs.  Eastland,  but  in  the  very 
^ords  of  the  act)  and  then  yoi^  may  have  the  question  ' 
properly  raised  as  to  the  necessity  qf  stating  in  the  me- 
inorial  the  actual  hand  by  whom  the  money  is  paid ;  in 
the  mean  time,  this  rule  to  be  enlarged  for  the  party  to 
^riog  an  action  on  the  bond  ?    This  being  assented  tOj 

The  rule  was  enlarged  accordingly; 


SSB  Cases  in  6.  S.  tn  Easter  Tetm, 

Akonymous.— 3ffly  12. 
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.  On  motions  U  set  aside  awards  lokere  there  is  wo  cause  pending ^  it  i  * : 
necessary  that  the  affidavits ^  en  skewing  cause j  should  be  entitled  t".i 
the  christian  and  sur^names  of  the  parties ^  although  the  nU  is  genfrallt 
drawn  up  with  the  names  of  the  parties,  as  if  there  was  a  cause  pendi^. 

AsoNTKors.  O^  *  ^^^^  *°  ^^^^  caose  why  an  award  should  not  be 
set  aside,  objection  was  taken  that  the  affidavits  were 
wrongly  entitled,  being  only  in  the  sarnames  of  the 
parties  without  their  christian  names, 

'The  Court  held,  that  although  in  an  action  it  woald 
be  necessary  to  state  the  christian  names,  yet,  where  there 
is  no  cause  actually  pending,  it  is  not  necessary;  not- 
withstanding it  is  usual  to  niake  out  the  rule  in  thenainea 
of  the  parties  to  the- bonds  of  arbitration^  as  if  they  were 
parties  in  a  cause.* 


Rex  versus  De  Mannevillb. — May  12. 


Habeas  Corpus.  Application  to  take  a  child  bom  in  this  country  cttff 
.  the  custody  of  the  father,  on  the  ground  that  he  was  an  aHen,  and  ttt^ 
to  be  sent  out  of  the  country  under  the  provisions  qf  the  alien  act,  Tti 
court  rtjused  the  application,  on  the  ground  that  there  was  no  n'tJe*^ 
that  the  child  was  in  danger  of  being  ill  treated,  or  that  the  father  a* 
tended  to  take  the  child  out  of  the  country,  and  that  he  had  primS  faci* 
the  legal  right  to  the  custody  of  the  child. 

Rix        T^HIS  was  an  habeets  corpus  to  bring  up  the  body  of  tb« 

De  'mIniii-  *°^*"*  ^^^*^  ^^  ^^^  defendant,  in  order  to  be  delivered 

▼iLLi.       over  to  the  moCA^r,  the  wife  of  the  defendant,  liTing  apart 

from  him,  at  whose  application  the  wirit  was  obtained. 

The  child  was  only  eight  months  old,  and  when  the  writ 


*  It  seems  they  need  not  be  entitled. 
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was  obt^iaed^  it  was  stated  that  the  father^  who  was  an  iS04. 
emigrant^  was  about  to  remove  it  opt  of  the  kingdom. 
The  mother  had  a  considerable  fortune,  which  was  set^ 
tied  upon  herself,  and  in  consequence  of  some  family 
disputes  the  father  had  taken  the  child  by  force  from  the 
nurse  and  carried  it  away  in  a  qhariot,  half  undressed,  in 
a  cold  oight.  In  order  to  get  access  to  the  child,  he  had 
brokep  into  the  nurse's  room  armed  with  a  pistol. 

Topping,  in  shewing  cause,  cited  a  case  before  Lord 
Mansfield,  MS,  Rex  v.  Lytton,  in  1775.    That  was  a  Afl- 
beas  corpus  to  bring  up  the  body  of  the  daughter  of  Mr. 
Lytton,  at  the  application  of  the  mother,  she  being  taken 
away   from   school  by   the   father.      The  parties  were 
separated  by  agreement,  which  was  afterwards  made  a 
rule  of  court.     l*he  first  application  was  to  Lord  Mans^ 
field,  at  Guildhall;  but  the  parlies  afterwards  came  before 
this  court  in  1781.     If  it  had   not  been  made  a  rule  of 
court,  the  court  said  they  could  have  nojurisdiction;  and  on 
a  subsequent  day,  it  was  said  that  the  court  could  not  ai 
any  age  take  the  child  from  the  father ;   but  the  father 
having  bound  himself  by  articles  to  let  the  mother  have 
access  to  the  child,  it  was  ordered  that  if  the  father  chose 
to  take  her  home,  the  access  by  the  mother  must  be  pro- 
vided for.     He  then  stated  that  there  was  nothing  in  the 
affidavits  filed,  on  the  part  of  the  mother,  to  shew  that 
it  was  the  intention  of  the  father,  in  the  present  case,  to 
lake  the  child  out  of  the  country,  although  that  had  been 
stated  as  a  ground  for  the  habeas  corpus,  when  it  was  first 
moved  for. 

Erskine,  Garrow,  and  Gibbs>  being  called  upon  to 
shew  some  groond  for  the  application  to  take  the  child 
from  the  father,  observed,  tl;at  in  Lyitoh*s  case,  the  par- 
ties were  M  British  subjects,  and  the  child  was  at  school. 
That  Mr.  De  Manneville  was  an  alien  enemy,  and  might 
be  removed  out  of  the  kingdom  by  the  authority  of  gQ- 
vernipent,  under  the  alien  act. 


S60  Cases  in  B.  R,  in  Easter  Term,  i 

«W4.  Lord  Ellenbokouoii,  C.  J.    ^'  II  does  not  appeal 

Hex        ^h&^  there  is  any  reasonable  ground  to  apprehend  that  he 

vertiiM        jg  proins:  to  take  her  out  of  the  country.     If  you  can  shew 

rtLLi.      that  he  is  about  to  remove  one  of  his  majesty  s  subjects 

into  the  dominions  of  a  foreign  enemy  that  will  raise  aa 

important  question.     Or,  if  the  parties  give  us  by  tl.cir 

coasent,  a  voluntary  jurisdiction,  that  is  quite  a  different 

thing.     If  the  liberty  of  a  British  subject  was  in  danger^ 

then  we  might  interfere. 

,  Garrow.  '^  We  can  shew  an  intention  of  taking  her 
out  of  the  kingdom  only  from  circumstantial  evidence. 
There  are  passages  in  the  affidavits,  shewing  that  be 
threatened  to  take  the  mother  to  France,  but  not  any  di- 
rectly as  to  the  child." 

Lord  Ellbnborough,  C.  J.  ''  That  is  only  evi- 
dence of  sdsvitia  against  the  wife,  which  may  lay  a  foun- 
dation for  an  application  to  another  court.  The  utmost 
ground  now  laid  before  us  is,  that  because  hehates  the 
mother  he  will  hate  the  child.  If  there  was  any  thing 
stated  that  the  child  is  in  danger  of  being  ill  treated, 
we  might  grant  the  custody  to  some  other  person; "but, 
otherwise,  the  father  is  entitled  to  the  custody  of  his 
child. 

Lawrence,  J.  then  referred  to  the  caae  of  Sir  ^i/« 
Kam  Murray,  where  the  child  was  five  years  old,  and 
Lord  Kenyan  said  that  the  father  was  entitled  to  the  legal 
custody  of  the  child. 

The  child  was  remanded  to  the  custody  of 

the  father. 


Im  the  Fm^t^'Fomrth  Tear  of  Goatff^  III.  99x 

Appleton  versus  Binrb. — 3[ay  8th. 


1904. 


h  ofUdesqfagreemaU  wider  seal  by  B.  describing  him  «  agent  Jor  R,^ 
B.  covenants  Jar  himself y  &c»  that  R.  shall  accept  convey ances^  and 
pay  the  purchase-money  thereon:    this  is  a  personal  cooenani  byU^t 
notwithstanding  he  is  named  as  agent,  and  covenants  in  the  deed,  on  . 
the  part  and  behalf  of  R. 

Obiter.  The  party  who  demurs^  should  not  only  slate  his  points,  intended 
to  be  mtguedt  in  the  margin  of  tkt  papv  boohs  which  ke  deiivers^  but 
should  also  leave  a  copy  of  than  with  the  two  other  Judges. 

r\ECLARATION  in  covenant,  on  articles  of  agree-    Applitoh 
ment^  between  the  plaintiff'hnd  the  defendant,  by       Binks. 
the  name  and  description  of  T.  Binks,  of  8^c.  for  and  on 
the   behalf  of  th«    Right  Honourable    Lord  Vtseount 
,  JRokcby,  whereby,  in  consideration  of  6OOOI.  paid  by 
Lord  R,,  the  plaintiff  covenanted,  on  or  before  a  certain 
day,  to  convey  certain  premises  in  Yorkshire  to  Lord  R. 
in  fee.  In  consideration  whereof,  the  defendant,  for  him- 
self, bis  heirs,  executors,  and  administrators,  did  thereby 
coveaaat  with  the  plaigd^,  that  hasd  V.  R.  his  heirs  or 
asfligns,  should  pay  to  tlie  plmni^  6OOOI.  ai  the  lime  of 
lealiag  and  delivering  the  conveyances^  Sec.    The  plaits 
iif  then  assigned  a  breach,  thai  Lord  Rokeby  1^  re- 
faaed  to  pay,  &c.  whereof  the  deftudani  had  notice.**^ 
General  denmsrer  koA  joinder . 

W.  Jackson  for  the  defendant, j^\»\j^  two  points  to  be 
argued;  1st,  that  the  deed  could *not  be  made  by  the 
defendant  as  an  agent;  2dly,'that  as  he  covenanted  not  for 
himself  but  for  and  on  the  behalf  of  another  person,  no  ac« 
tioD  would  lie  to  charge  him  personally.* 


*  The  court  in  this  case  complained,  as  in  some  others,  that 
the  points  to  be  argued  were  omitted  to  be  stated  in  some  of  the 
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Lord  Ellenborough,  C.J.  ^'  Do  you  mean  to  say 
that  if  a  person  covenant  for  himself,  his  heirs,  executm, 
administrators,  and  assigns,  for  another  person,  he  does 
not  bind  himself  ?  A  man  may  covenant  that  another  shaU 
go  to  Rome.** 

Finding  that  the  court  thought  this  in  terms  a  personal 
covenant,  that  another  person  should  do  a  certain  act, 
the  counsel  declined  arguing,  and  there  was 

JUP4SMENT   POB  THB  PLAINTIFF, 


Naden,  'oersus  Paten  and  Another.— May  7. 


I/two  or  more  defendants  are  charged  in  cxeadicn  on  ajot'ntjudr< 
the  discharge  of  one  of  them  under  the  lord's  act,  not  oppcscd  h  ^" 
plaintiff,  is  no  ground  for  an  application  to  discharge  the  other. 

T  ITTLEDALE  moved  to  discharge  one  of  the  *^»- 
dants  out  of  custody  upon  a  judgment  against  tbm 
jointly.  Both  the  defendants  had  applied  to  be  discharged 
under  the  lord's  act ;  the  plaintiff  permitted  <me  to  be  dis- 
charged, and  opposed  the  other  at  the  last  Lancaster  tsr 
sizes.  He  cited  Clarke  v.  Clements*  He  observed,  how- 
ever, that  in  that  case  the  plaintiff  h^d  himself  voluntv 
rily  assented  to  the  discharge  of  the  one  difendant  ^W 
the  present  discharge  was  under  the  lord's  act  by  opera- 


paper  books.     In  the  demurrer  books,  made  up  by  the  dcjemh^^ 
they  were  stated;  and,XAWRENCE,  J,  observed  thaUbc  pari 
>»ho  objects  to  the  pleadings  and  makes  the  points,  should  ua 
a  copy  of  them  with  the  two  bther  Judges,  to  Tfhom  he  doesn(j 
deliver  paper  books. 
•6  Term  Rep.  525. 
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tioD  of  law.     But  as  the  plaintiff  let  one  out  of  prison       1804. 

and  look  an  assignment  of  his  effects,  he  said  it  was  a  w>-      nI7k». 

htal  asiient.  ««»w* 

Paten. 

The  court,  on  the  distinction  suggested  by  Little- 
dale, 

Refused  to  grant  a  bule  nisi. 


Do  I  d€m. 


Doe  on  the  Demise  of  Jane  She  wen  (Widow)  versus 
WRooTsand  Others. — If  ay  4 

^  a  arndkitmal  surrendir  of  copyhold  lands^  by  way  of  mortgage^  tie 
ifgal  estate  remains  in  the  Mortgagor  until  the  admission  of  the  mart. 
gagee,  and  wiil  not  pass  by  the  will  of  the  mortgagor,  or  his  heirs, 
vntkout  surrender  to  the  use  of  the  toilL  ^ 

J^JECTMENT  for  a  moiety  of  copyhold  tenements,  &c. 

in  Sutton  St.  Mart/,  Sutton  St.  Nicholas,  and  Sutton     SmwiK 
St.  James  J  in  the  manor  of  Sutton  Holland  and  Gedney,  .  Wbooti. 
in  the  manor  o(  Gedney  Pawlett,  in  the  county  of  Lin- 
foln,  tried  at  the  Lent  assizes,  1803,  and  a  verdict  for  the 
plaintiff,  and  the  following  case  reserved  : 

At  a  general  court  baron  holden  for  the  manor  of  Sutton 
Volland,  on  the  2fid  of  May,  1766,  Anthony  Jones,  esq. 
^as  admitted  as  only  brother  and  heir  at  law  of  Richard 
Jtmes,  esq.  deceased,  tenant  to  live  messuages  and  an 
tuDdred  and  one  acres,  three  roods,  nine  perches  of  land, 
lying  in  the  three  Suttons,  holden  of  the  said  manor  by 
copy  of  court-roll  to  hold  to  the  said  Jl.  Jones,  his  heirs 
and  assigns  for  ever,  according  to  the  custom  of  the  said 
^anor.  At  a  special  court  baron  holden  for  the  said  ma- 
nor, on  the  10th  of  February,  1767,  J.  Jones  duly  surren- 
dered the  said  messuages  and  lands  to  the  use  of  T.  Alder- 
^j  esq.  his  heirs,  and  assigns,  conditioned  to^be  void  on 
repayment  of  the  principal  mortgage  som  of  10001.  with 
3  a2 
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18^'  interest,  on  tbe  l6t*h  of  June  tlien  next.  AfterwarSsat 
Do»  dem.  the  same  court,  J.  Jones  surrendered  the  said  messuages, 
5i«Ew«H  lands,  &c.  to  the  use  of  his  will.  T.  Jlderson  was  never 
WftooTs.  admitted  on  the  above  conditional  suf  render^  but  A.Jonn 
continued  in  possession  of  the  said  estates  and  receipt  of 
the  jreots  and  profits  until  his  dealh,  and  died  intestate, 
leaving  Jane  Jones,  his  sister  and  heir  at  law,  who  was,  at 
a  court  holden  for  the  manor,  on  the  4th  of  October ^  dul; 
admitted  to  the  said  estates,  to  hold  to  her  heirs,  &c.  On 
the  2d  day  of  October,  1770,  T.  Jlderson  duly  acknow- 
ledged satisfaction  on  the  above  conditioqal  surrender, 
whi€h  aokaowledgoNnt  was  eftrdUedait  the«aid  ooaiioa 
the  23d  of  May,  1771 ;  on  the  lOtb  wfOciobfr,  1770,  Jam. 
Jones  duly  surrendered  all  ber  said  messuages,  lands,  &c. 
to  \kt  use  of  certain  persons,  tbeexectfters  ofW.  ham^i 
and  their  heirs,  &c.  upon  condition  to  be  roid  on  repsj- 
incnt  to  Ihcm  of  40001.  with  interest  on  the  lOth  dsy  of 
April  following,  which  surrender  was  duly  presented  oa 
the  2dd  of  il%;  1771;  and  at  a  court  bason  beU  the 
same  day,  Jant  Jones  surrendered  all  her  €aid  messuages, 
lands, <&c.  to  the  use  of  her  will.  Langley's  executois 
wefeiiever  admitted  on  the  above  conditional  surrender, 
but  June  Jones  continued  in  possession  «f  the  said  estalei 
and  receipt  of  the  rents  and  .pro5ts  ikotil  ber  death,  and 
she  died  in  testate^  leaving  Grd/iffj^d  Price,  ^sq.  ber  heir; 
who,  at  a  court  holden  on  the  31st  of  Jlfoy,  1787j  was  ad* 
jnitted  tenant.  Gryffyd  Price,  by  acodicil  to  hb  will,  dulj 
executed,  and  dated  17*thof^pn7,  1787j  charged  tbc 
above  copyholds  with  an  annuity  of  2001.  to  his  wife  for 
life,  and  subject  thereto,  he  devised  all  the  said  realestatei 
so  desponded,  and  the  trust  and  equity  of  redeoAption  of 
Buch  parts  thereof  as  were  then  in  mortg^e,  or  whereio 
he  stood  seised  of  an  equitable  estate  only,  of  what  nature 
or  kind  soever,  unto  his  cousin,  John  Lewelfyn,in  fee, and 
afterwards  died,  leaving  the  said  J.  Lewellyn  and  Jau 
Shewen,  the  lessor  of  the  plaintiff,  his  cousins  and  heirs  at 
law,  Ata  .manor  court,  holden  on  the  27 ih  of  Juncj  1764 
John  Lewelli/n,  was  admitted  under  the  said  codicil  of 
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Gfyffjfd  Price,  to  the  nbove  mewnages  and  fande,  to  boli 
to  iitm^  his  be}n,  and  aRsigas.  At  a  manor  court,  hoid«a  OoiTatii. 
on  the  igdi  of  May,  1796,  was  envolled  an  acknowledge  ^^^'^ 
ment  of  satisfaction  dated  the  9th  of  Jfyril,  1706»  from 
the  survivhig  exeentor  of  W.  lAmglof  and  from  W..  Xi« 
his  son  and  residaaiy  legatee,  on  the  above  sarreader  made 
the  10th  of  October  1770.  In  the  28  Geo.  III.  an  ad 
passed  for  dividing  and  inclosing  the  common  of  hong 
Sutton,  comprising  the  three  Sutton$ ;  and  the  cominiA* 
sioners,  by  their  award,  9th  of  January,  1790,  alloitadto 
/.  Lewellyn,  m  respect  of  the  above  c<^yhold  messuages, 
and  in  fien  of  the  rights  of  common,  seventy^ighL'Sciei^ 
three  roods,  nineteen  perches  of  land  in  Sutton  St.  ifmry^ 
Tlie  act  contains  the  usual  clause  that  the  conttMsionera 
are  not  to  determine  on  titles.  At  a  general  conrt  baron 
for  thcmanor  of  Gedney  Pawlett,  Ist  of  October,  17^9^ 
Jane,  wife  of  the  Reverend  A.  Jones,  cleric,  was  admitted 
as  daughter  and  heir  of  Jane  Grtffitk,  deceased,  to 
ten  acres  of  land  in  Gedney,  to  hold  to  her  heirs  and 
assigns  according,  8cc.  And  at  the  same  cM>urt  was 
presented  asurrender  made  by  A.  Jone$  and  Jimc  his  wiCe^ 
27th  of  July,  then  last,  of  the  same  to  die  nse  of  i^em, 
for  their  lives,  qrad  the  life  of  the  survivor,  remainder  .to 
the  heirs  of  their  two  bodies,  remainder  to  the  right  htk^ 
of  A.  Jones;  and^.  Jones  and  Jane  his  wife  were  ihereupon 
admitted  tenants,  on  the  above  surrender,  to  the  said  land. 
On  their  deaths  theknd  descended  to  Richard  Jones,  Aeir 
eldest  son  ;  and  on  his  death,  without  issue,  to  his  only  bro- 
ther ^n^fto/iy  Jones;  and  on  his  death,  without  issue,  to  bis 
only  sister  Jane  Jones;  and  on  lier  death,  without  issue,  to 
Gryffyd  Price,  esq.  her  heir  at  law.  But  neither  of  them 
were  admitted  thereto.  By  an  indenture,  dated  the  lOth 
of  October,  1770,  between  tlie  Aove  named  T.  Aldersotn, ' 
of  the  first  part ;  the  said  J.  Jones,  spinster,  of  the  second ' 
part ;  and  the  executors  of  fV.  Langley  of  the  third  part, 
reqieing  the  mortgage  for  lOOOl.  from  A.  Jones  to  T. 
Alderson,  dated  15th  and  \Gth  of  January,  1767,  of  the 
freehold  estates  of -rf.  Jones  in  Sutton  St.  Mary,  Suitonani 
Gedney  afbresai^;  and  which  indenture  of  the  10th  of  Octo^ 
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ilM.       ber,  1 770>  was  an  assigoment  asd  confirmation  of  the  said 
Pot  dem.     mortgage y  and  made  for  s  curing  40001.  and  interest  tj 
^"Y'*      ^'^^  executors  of  fV.  LangUy,  and  wherein  is  acovenaDt 
W»ooT0.     from  Jinnr  Jones  that  for  the  better  securing  the  paymeDt 
of  the  said  40001.  and  interest^  she  would  immediately  sor- 
render  all  the  copyhold  premises  before  mentioned  to  the 
use  of  the  said  executors^  their  heirs  and  assigns,  redeem- 
able on  payment  of  the  40001.  and  interest ;  but  no  surre:^- 
der  was  made  by  Jane  Jones  in  pursuance  of  this  covenant. 
At  a  court  holden  for  the  manor  of  Gedney  PauUtt  the 
S\9lt  oi  Marchy  1796,  JbAn  LcQ'e%»  was  admitted,  under 
the  codicil  of  G.  Price,  to  the  said  10  acres  in  Gedmy, 
to  hold  to  him  in  fee;  and  on  the  SOthof  April,  n\fiM 
'  surrendered  ail  the  said  copyholds  in  Long  Sutton,  kc, 
as  well  the  old  estates  as  the  new  allotments,  and  a!^o 
the   said   lands  in  Gedney,  in  different  parcels,  to  the 
defendants,  who  have  been  duly  admitted,  and  are  now  in 
possession  thereof. 

•  Question. — Whether  the  lessor  of  the  plaintiff  \s  entitled 
to  recover  one  moiety  of  the  copyhold  estates  in  Lo/.'j 
Sutton,  Sutton  St.  Mary,  Sutton  St.  Nicholas,  Sutton  St. 
James,  and  Gedney,  or  either  of  them,  as  one  of  the  beirs 
at  law  of  Gryffyd  Price,  the  same  not  having  been  surren- 
dered by  the  said  Gryffyd  Price  to  the  use  of  his  will  r 

Balcuy,  for  the  plaintiffs.  ''The  estate  o(  Gry£^i 
Price,  in  the  premises,  was  not  an  equitable,  but  a  le^nl 
■  estate,  and  he  having  made  no  surrender  to  the  uses  ot 
his  will,  that  legal  estate  would  not  pass  by  it.  -  For  it  is 
clear  that  wherever  a  person  has  legal  seisin  of  copyhold 
lands,  and  appoints  the  uses  of  the  lands  by  something 
which  he  calls  a  will,  he  must  surrender  to  the  uses  of  that 
.  ^will."   Cokes  Copyholder,^.  SO. 

Rbader,  contra,  (in  answer  to  some  observations  from 
the  court.)  *'  After  the  surrender  of  the  surrenderor,  the 
legal  estate  is  in  him,  until  the  title  is  completed  by  the 
admission  of  the  surrenderee ;  but  yet,  though  the  sur- 
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renderor  has  the  legal  estate,  he  has  no  beneficial  alien- ^      *«>*• 


Dos  dem.' 
Shiwik 


able  estate." 


Lawrence,   J.     ''That  only  makes  him  a  tnislee;     Wbootj. 
bat  still  he  has  the  legal  estate." 

Balguy  then  cited  Floyer  v.  Aldridgc  and  Willis, 
20th  November,  1777,  MS.  before  Sir  T.  Sewell,  Master 
of  the  Rolls — ''  In  1772,  the  testator,  in  that  case,  mort- 
gaged cop jhold  lands.  The  mortgagee  was  not  admitted, 
and  the  money  was  not  paid  at  the  time.  The  testator 
made"  his  will  in  1774  ;  he  devised  the  estate  without  mak- 
ing a  surrender ;  he  died  in  1775.  The  devisee  filed  a 
bill  against  the  heir  at  law.  Sir  Thomas  Sewell  dismissed 
thebill,  saying 'that  if  the  mortgagee  had  not  the  legal 
estate,  there  was  no  equity  of  redemption.'  Before  admis-  ■ 
sion,  the  estate  remains  in  the  surrenderor,  and  here  all  re- 
mains in  the  mortgagor,  and  equity  will  not  assist 
a  volunteer  against  the  heir."  He  also  cited  Perry  r. 
tVhitehead,*  as  on  this  very  point ;  and  in  that  case,  he 
said,  that  the  counsel  did  not  make  the  point  that  a  surren- 
der was  not  necessary  ;  but  pressed  the  argument  that  it 
might  be  supplied  by  equity  in  favour  of  great  grandchil- 
dren ;  and  in  Kennebel  v.  Scrqftonf  it  was  held,  that  there 
must  be  a  surrender  by  a  mortgagor  to  the  use  of  his  will. 

Reader,  contra.  "The  notion  of  those  who  have 
advised  the  defendantX  is  this,  that  although  the  legal  esr 
tate  remains  in  the  surrenderor  till  the  admission  of  the 
surrenderee,  and  the  land  remains  in  the  possession  of  the 
surrenderor,  yet  he  can  make  no  disposition  of  it  atall  with- 
out satisfaction  acknowledged,  and  is  only  a  trustee;  but 
if  the  surrenderee  had  been  admitted,  that  admission  would 
have  reference  to  the  surrender,  and  would  be  sufficient 
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\  He  seemed  to  think  the  cases  cited  were  strongly  against  him. 
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tK%^       tosnpperl  the  ealate  made  by  him  in  the  meaa  time.  But 
Lord  Coke  states  that    the   surrender  binds  the  lands^ 
and  therefore  there  may  be  a  question  whether  after  one  ' 
sucfcnder  he  could  make  another.    At  any  rate  he  could 
only  make  a  surrender  to  the  use  of  his  wilL    That,  there- 
fore>  as  to  all  but  the  lord^  the  mortgagor  had  only  an 
ecpritable- interest  which  might  pass  without  a  surrender." 
LordELLBNBOBouGH,  C.  J.  "  TWs  courtcannot  make 
a  nirreoder  to  the  use  of  the  will ;  we  are  here  upon  the  ' 
legal  estate,  and  cannot  look  to  the  equity.    The  heir  at 
law  baa  the  legal  estate." 

RjKADBR.  ''  Having  no  beneficial  interest  in  him^  aod, 
lieing  a  mere  trustee  for  the  surrenderee^  the  legal  esUte 
descended  for  the  benefit  of  ctztui  que  trust,  and  then  ht 
cannot  set  it  up  against  his  cestui  que  truUJ* 

I 

Lord  £tLBNBOBouoH>  C.  J//'  That  is  going  back  to  a 
doctrine  which  has  been  foe  some  time  repudiated." 

Rbapbb^  upon  this,  obseryedv  that  in  Dot  dem.Stapks.* 
to  which  case  he  supposed  his  lordship  alluded^  there  was 
a  bemeficial  interest  in  the  trustee. 

Bvr  TRB  COURT  being  clear  that  the  legal  estate  couM 
not  pass  for  want  of  a  surrender  to  the  use  of  the  will,  tbere 

Judgment  FOR  the  plaintiff. 


BoNNBR  versus  Charlton. — May  4. 

By  an  order  of  if  hi  Prius,  a  verdict  was  toAenJor  30/.  and  40/.  c$stSf 
n^ect  to  arbitration  f  and  the  eotis  of  tko  court  wrt  to  aizdc  tkt  ecxti 
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tfthi  ariitraiicn'y  and  a  verdict  uuu  to  be  entered  for  sUek  simupnfyp         i£04. 

if  any  f  as  skfiuJd  h  found  to  be  due.     tkt  arbitrators  atoarded  70/.  io       — ^^^ 

be  due  :  Heldf  that  ike  ^Xvlh^aS  could  not,  en  this  awards  recover  either 

the  70/.  or  the  30/.  For  the  arbitrators  had  no  power  to  award  more  than  ^ 

30/.  and  it  is  probable  they  might  not  have  awarded  even  30/.  had  they 

not  tahen  something  into  their  consideration  which  they  onght  not  to  have 

done.     Semble.  ff  the  arbitrators  had  awarded  the  ^ol.,  distinctly ^ 

according  to  their  authority ^  and  added  an  adjudication  that  40/.  more 

a'os  stiUdue,  the  court  might  have  held  the  award  good  in  part. — Q. 

IVkether  the  court,  upon  motion,  will  permit  the  plaintiflf  to  have  execu^  , 

tionfor  30/.  cosU  f 

A  SSUMPSIT  for  70l.  upon  aa  award  made  under  an  Bowvsa 
order  of  nUi  prius,  and  afterwards  made  a  rule  of  ^  ^^^^tt 
court,  together  with  7Sl.  for  tlie  costs  in  the  cause. 
This  case  was  tried^  last  summer  assizes  at  Newcastle,  be- 
fore Mr.  Baron  TaoMPsoN,  ftnd  there  was  a  verdict  for 
the  plaintiff'foT  1 4Sl.  subject  to  the  opinion  of  the  courts  on 
a  case  which  stated  in  substance  as  follows: — ^That  by  an 
order  of  reference  made  at  nisi  priusj  it  was  ordered  ''  that 
there  should  be  a  verdict  for  the  plaintiff,  SOl.  damages 
and  40s.  costs^  subject  to  the  award  of  three  persons^ 
to  whom  all  matters  in  difference  were  referred;  and  that 
the  costs  <yf  the  cause  should  abide  the  event  of  the  award, 
and  the  costs  of  the  arbitration  be  in  the  discretion  of  the 
arbitrators,  who  might  direct  by^  and  to  whom,  and  in  what 
banner  the  same  should  be  paid;  and  that  a  verdict 
should  be  ei^tered  for  such  sum  only,  if  any  thing,  as  the 
said  arbitrators  should  find  to  be  due.  The  arbitrators 
afterwards  and  in  due  time  made  their  award,  and  ad- 
judged that  there  was  due  from*  the  defendant  70l.  and 
awarded  the  cZ^wdan^  to  pay  the  same,  and  that  the  costs 
of  the  'award  should  be  borne  equally  ;  and  that  the  rfe- 
findant  should  pay  4)L  5s,  to  the ptaintij',  being  a  moiety  of 
the  same  costs,  and  that  the  ^/fliw//^  should  pay  the  costs 
of  the  arbitration.  The  cost^  of  the  cause  were  taxed  at 
7Sl.  The  defendant  paid  5l.  5s,  into  court,  which  the 
counsel  for  the  plaintiff  contended  was  an  admission  of 
the  order  of  7i«i  j^riw5,  and  the  awaid;  but  there  was'  » 
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isoi.       sot  any  other  proof  of  an^  promise  by  tlie  defondani  to  piy 
B^^„,n     the  70l.  The  question  for  the  opinion  of  the  court  was- 
vernts       Whether  the  plaintiff^  was  entitled  to  recoTer  any,  aod 
what  suip  r 

The  cas^  being  opened^  TiOrd  Ei4L£NBO|touGH,C.  J.  said  ; 
^'  The  party  has  a  right  only  to  have  the  damages  liqui- i 
dated  by  the  award  as  to  the  SQL  The  arbitrators  aotwitb- 
standing  o^ak^  it  70l*  and  award  costs  :  this  is  an  exce» 
of  their  authority.  .  The  award  is  bad,  and  it  canne?er  be 
supposed  that  the  payment  of  51.  into  court  can  give  tbem 
«  power  over  the  701/' 

EiQHAHD^ON^  for  the  plaintiff.  '*  Admitttog  diatthe 
arbitrator9  have  exceeded  their  authority  in  giving  the 
award  for  70l.  yet  still  the  plaintiff  must  be  eutitkd  to 
his  SOL" 

Lord  Ellen  BORouGHi  C.J.  "  If  they  vere  disticcl 
things,  and  you  could  ^ever  them,  I  would  hold  it  to  be 
good ;  but  have  you  any  case  to  shew  that  we  can  do  so 
where  they  are  not  distinct?  if  they  had  awarded  SOI.aq^ 
then  70L  ultra.  *  provided  we  the  arbitrators  have  autho- 
rity/ I  might  have  held  the  award  good," 

KicHARDSoN  then  contended  that  this  award  waS;  ia 
effect,  the  same  thing. 

Lord  Ellenborouoh,  G.  J. ''  Suppose  the  damagesia 
an  action  are  laid  at2C0l.  and  the  jury  find  a  verdict  fd 
5001.    would  not  that  be  error;  ^nd  could  the  court ol 
.  error  cut  it  down  to  SOOl.  ? 

KiCHAROSON  was  desirous  that  the  case  might  stacJ 
over^  and  pressed  the  court  with  the  hardship  upon  the 
parties. 

Lord  Ellenborough,  C.  J.  *f  The  arbitrators  hadi 
limited  jurisdiction  to  assess  the  damages  as  to  SXA.  ooly 
and  they  could  not  exceed  it.    This  limitatioa  to  their 
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authority  is  like  the  case  of  damages  laid  in  a  declaration       i^<>^ 
which  are  the  extreme  of  what  the  jury  can  give,  and  if     Bowwe*. 
they  exceed  that  amount  in  their  verdict,  and  the  party    ^  *^** 
does  not  remit  it,  the  court  cannot  cut  it  down.    We 
have  nothing  here  to  give  us  information  as  to  the  proper 
sum  due, and  we  cannot  tak^  upon  us  to  direct  orcontroul 
the  arbitrators  now. ,  They  might  say  that  unless  tliey 
applied  certain  principles  whiirb  induced  them  to  give 
701.  they  dkoald.  have  "said  thai  not  even  30l.  ought  to  have 
been  awarded.    And  we  ciln  now  only  say,  that  the  arbi*> 
trators  having  exceeded  their  aathority,  we  cannot  make 
tt  award  for  them." 

Grose,  J.  mentioned  that  an  fepplication  was  made  iia 
this  very  cause  to  sue  out  execution  for  the  701.  which  was 
refused.  [See  Law  Journal^  vol.  i.  p.  MS\ 

LAwmEff CE,  J.  ''  If  this'l^ad  been  an  award  ^isiUe 
intD  two  parts,  w6  might  have  said  it  was  good  far  the 
one  and  had  for  the  other.  At  present  I  do  not  know 
that  the  aibitrators  did  not  take  some  matters  into  consi- 
deration which  they  had  no  power  over  at  all,  and  that  if 
they  had  not  done  so^  they  might  not  have  said  that  the 
dCM.  is  not  due.  If  there  had  been  a  motion  on  the  ground 
that  the  .arbitrators  by  mistake  had  awarded  70l.  when 
tbey  had  only  power  over  the  301.  we  might  probably  liave 
helped  the  phiniiff*  But  the  former  application  was  not 
npon  that  ground,  hut  was  such  that  the  court  was  obliged 
to  refuse  it,  because  they  had  not  power  to  grant  it." 

Le  Blanc»  J.  ''  No  action  could  be  sustained  upon 
this  award.  There  is  no  assumpsit  implied,  on  the  part 
of  the  defendant,  beyond  the  30L  For  he  consents  only  to 
a  verdict  for  that  sum^  to  be  moulded  by  the  arbitrator ; 
therefore,  on  that' ground  alone^  the  action  could  not  be 
sustained.* 

Judgment  fob  the  DEFENnAMT. 

«  The  court  teemed  to  blame  the  ptatntigf  for  bringing  an  action 
after  failing  in  the  former  application  ^  and  Uai.x«>  amicuM  curiae^ 
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1804.  Bolton  versus  GLAtDSTo^E.-^May  9. 


A  sentence  tf  a  foreign  courts  after  reciting  tiatkaving  seen  tkiverUip^c^ 
cess  of  the  capture  of  the  skip,  carrying  Danish  colours^  andkamg  a- 
amined  the  papers^  and  considering  that  the  ship*s  hiilt  was  net  htest^ 
and  that  the  transfer  thereof  to  a  netttrai  subject  was  made  since  the  wsr^ , 
and  that  the  mate  vnd  three  officers  were  naturuHzed  subjects^  e^ 
since  the  etfr,  decreed  the  vessel  to  he  good  prize  auordmg  to  the  or£^ 
nances  ^17449  which  require  some  document  to  heprodmoedrftke 

-  f^  ofaship^  being  enemy*  s  iidlt,  before  the  »ar,  and  that  the 
or  masters  shall  be  naturalized  subjects  of  a  neutral  power  befin  the 
war^  aud  direct  that  all  foreign  vessels  shall  be  good  prize  when  tk 
merchant  J  supercargo ,  clerk,  or  marine  officer  on  board,  shall  k  en, 
enemy* s  subject  '  Held,  this  is  conclusive^  that  the  ship  is  not  nentraluder 
a  warranty  that  the  skip  is  Danish . 

^wm"       a  GTION  upon  a  polity  <rf  insaratice  on  the  ship  Or-^ 
GtADdTovE.  holme  and  cargo^  warraitited  Danish,  at  and  from  the 

island  of  St.  'Tliomas  to  the  coast  of  Africa,  and  from' 
thence  to  Surinam,  8cc. ;  averring  interest  in  James  Ha:J>\ 
zel9i  Co.  who^  during  the  time  of  the  insurance  and  loss,; 
were  and  still  are  DamsA  ^ubjects^  and  that  the  ship  and- 
cargo  were  Danish ;  loss  by  capture.  Plea,  the  generat 
issue.  '  At  the  trial  at  Guildhall  a  special  verdict  was 
'  foiild.  The  case  turned  upon  the  warranty  of  neutraJitjr, 
and  the  effect  of  a  foreign  sentence,  as  to  which  the 
facts  were  found  in  substance  as  follows: 


stated  that  when  he  moved  on  a  former  occasion^  be  understood 
the  court  to  say  that  the  parties  bhould  be  left  to  proceed  on  their 
award.     But  in  the  report  of  it  in  this  work  it  is  not  io  stated. 

Afterwards,  in  the  Trinity'Term,  June  14,  Parke,  for  the 
plaintiff,  moved  that  the  pfaw/j^  might  be  permitted  to  take  out 
execution  for  301.  and  the  costs  of  the  cause^  and  produced  an 
affidavit  of  the  arbitrators,  stating  that  they  took  into  considera- 
tion nothing  but  what  was  litigated  in  th^  original  cause,  and  that 
they  thought  thc;>/ain/f^had  sustained  damage  to  more  than  301.; 
a  rule  to  shew  cause  was  therefore  granted. 
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The  ship  Oxholme,  daring  all  the  time^  Vas  a  Dani^ 
ship,  and  the  property  of  the  said  «/.  H.  &c.  as  wa9  also 
the  cargo,  and  the  said  J.  H.  8cc.  were,  during  all  the  q^/JJJ^h, 
time  aforesaid,  sabjects  of  the  king  of  Denmark,  residing 
and  domiciliated  at  the  Danis/t  island  of  St.  Thomas,  and 
interested  therein  to  the  amount  insured.  The  ship,  dur- 
ing* the  whole  time  of  her  voyage  and  until  the  capture* 
had  on  board,  together  with  all  other  papers  and  docu- 
ments usually  carried  by  Danish  ships,  to  shew  that  she 
was  a  Danish  ship,  a  Latin  pass,  a  Mediterranean  pass,  a 
bill  of  sale,  a  muster-roll,  a  measure  brief,  a  certificate  of 
property,  and  every  other  document  generally  carried  by 
Danish  ships.  The  first  and  second  mate  and  other  of- 
ficers, and  crew  were  Danes  and  Swedes,  except  one  man, 
who  was  the  only  subject  of  a  nation  hostile  to  France. 
It  then  stated  the  capture  by  the  French,  and  her  subse- 
quent condemnation  at  the  French  island  of  Senegal.  The 
material  part  of  the  sentence  was  as  follows  : — "  Having 
seen  the  verbal  process  of  the  capture  of  the  said  ship  Ocr- 
holme,  carrying  Danish  colours,  &c.  having  examined  and 
compared  all  the  instruments  and  papers  relating  to  the 
said  ship,  particularly  two  muster-rolls,  the  one  in  the 
Danish  language,  the  other  in  the  English  language,  and 
the  bill  of  sale  of  the  said  ship,  dated  24th  of  Maj/,  179^, 
signed  J.  H.  J.  Plezcsher  ;  considering  that  the  vessel,  of 
what  built  unknown,  was  sold  to  a  subject  of  a  neutral 
power  only  since  the  declaration  of  the  present  war ;  that 
the  bill  of  sale  makes  no  mention  of  her  place  of  built,  or 
of  her  original  owner ;  that  the  mate  and  the  third  officer 
were  naturalized  Danes  only  since  the  present  war ;  and 
tlie  greater  part  of  the  white  men  of  the  crew  are  subjects 
of  hostile  powers;  I  decree  the  said  vessel,  the  Oxholme, 
to  be  good  and  lawful  prize,  conformably  to  the  10th, 
11th,  and  12th  articles  of  the  regulations  concerning 
prizes  of  the  2lst  of  October,  1744,  which  are  thus  worded: 
•'  Every  vessel  of  enemy's  built,  or  which  sliall  have  been 
owned  by  an  enemy,  shall  not  be  deemed  to  be  neutral  or 
belonging  to  an  ally,  if  there  be  not  found  on  board  some 
authentic  instruments  certified  by  public  officers  who  may 
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iWM.  ^certain  the  date  of  them^  which  proYe  thtl  th^  sakor 
g^oLTOtf  transfer  thereof  was  made  to  some  ooe  of  the  subjects  of 
allied  or  neutral  powers  before  the  declaralioQ  of  war,** 
&c,  "  No  respect  shall  be  paid  to  passports  granted  bj 
neutral  or  allied  powers  to  the  owners  or  masters  of  i» 
aels,  who  are  subjects  of  hostile  states,  if  they  were  Mi 
jMturalized  before  the  preseiH  war."  '^  All  foreign  v» 
sels  shall  be  lawful  prixey  on  board  of  which  there  ^h 
a  supercargo,  merchant,  clerk,  or  marine  ofEcer  of  artjt 
his  Majesty  *s  enemies,  or  of  which  the  crew  shall  consisU 
more  than  in  the  proportion  of  one-third  of  seamen  ffhi 
are  subjects  of  hostile  states.'*  Accordingly,  I  decreet^ 
Said  vessel,  the  Oxholme,  to  be  sold  iii  the  usual  form,  >• 
the  proceeds  to  be  delivered  to  whom  of  right  they  M 
long.    Done,  Su:.  i 

This  case  was  argued  by  Jennings,  for  the pfain/i/ 
and  Cassels,  for  the  defendant,  when  the  court  tooktioK 
to  consider  of  the  case,  and  now  judgment  was  delivered 
in  effect,  as  follows,  by 


i 

4 


Lord  Ellbnborough,  C.  J.  ''  Since  tile  judgment 
th6  House  of  Lords  in  Lothian  v.  Henderson,*  we  m\ 
assume  that  all  sentences  of  foreign  courts,  of  competi 
jurisdiction,  are  to  be  received  here  as  conclusive evideoA 
upon  every  subject  within  their  jurisdiction,  onwhichlhef^ 
have  professed  to  decide,  and  which  Ihey  actually  (IcckW 
The  question  on  which  the  prize-court  of  Setugal  siff^^ 
to  have  decided,  they  were  competent  to,  and  it  rou^ 
follow  that  their  stntenct  will  be  conclusive  as  to  whi 
they  have  decided  and  taken  into  their  consideration 
It  remains  only  to  inquire  whether  the  court  have  so  Jecidci 
in  this  case,  on  the  point  of  neutrality.  Now,  in  every  pa* 
of  the  sentence,  it  is  staled  as  a  litigated  point,  \fhethe 
the  ship  is  neutral — It  proceeds  to  state,  first,  that  tl* 
ship  Orenholme  carries  D^nisA  colours,  purporting,  therf^ 
fore,  to  be  a  ship  of  that  nation.  To  try  the  truth  o 
this,  it  states  the   nature  of  her  papers.     Itsa)s,tba^ 

•  3  Bos.  and  fuU.  499- 
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be  bill  of  sale  was  made  in  time  of  war,  and  is  therefore       ^^^' 
isplcioas  :  that  the  officers  and  crew  do  not  appear  to      Boltuk 
e  properly  formed,  according  to  the  ordinances ;  that  q^^^Tto 
be  mate  and  third  officer  were  naturalized  Danes  only 
ince  the  commencement  of  the  war ;  and  that  great 
jarlof  the  white  men  of  the  crew  were  enemies'  subjects, 
rhea  the  sentence  states  the  ordinances,  that  a  ship  should 
le  considered  as  an  enemy  if  it  be  enemy's  built  and  have 
lot  a  bill  of  sale  to  prove  it  to  have  been  transferred 
before  the  war.  Looking,  indeed,  at  the  whole  of  the  sen- 
tence, it  is  impossible  not  to  see  that  the  court  of  prize  at 
ienrgal  canvassed  and  discussed,  whether  the  vessel  was 
oentral,  and  that  taking  all  the  circumstances,  mentioned 
in  the  sentence,  into  consideration,  as  established  t/iduta, 
iccording  to  the  ordinances,  negativing  the  neutrality,  they 
^ide  it  to  be  good  prize.  That  court  therefore  having  de- 
cided against  the  neutrality,  we  are  bound  by  their  decision. 

Judgment  fob  the  defendant. 


Henshall  vcnus  Roberts  and  Another .«— May  8. 

^smpsii  by  executors  containing  two  sets  qfcounts,  one  upon  promises  made 
^'itk  the  testator  :  the  other  stating  that  the  defendant  being  indebted  to^ 
^h  ttitatar for  goods  sold^  after  his  deaths  promised  to  the  plaintiff,  exe« 
<^utor,  ojii executrix,  ox  o/brfXtfu/,  to  pay ^  (3c,  \  also,  that  the  At- 
fendant  accounted  With  the  plaintiffs  as  executrix  and  executors 
^aforesaid,  concerning  money  due  to  the  plaintiff,  execubrix,  and 
executors,  as  aforeiaid,  and  being  thereupon  found  indebted  to  the 
plaintiffs,  executrix,  and  executors  as  aforesaid^  promised  to  pay 
^1  executor  a«^^ executrix,  as  aforesaid:  also,  containing  a  coupi 
M  interest  due  to  the  plaintiffs  as  executrix  aiu^  executors.*  Heid^ 
^trror,  thai  the  count  on  an  account  stated,  could  not  be  joined  with 
the  counts  for  goods  sold,  Qc.  Q.  Whether  a  cou/U  upon  promises  with 
^  aa  executart  can  be  joined  with  others  on  promises  with  the  testator* 

]^RRORfrom  the  court  of  common  |7/f£Mi.  The  plaintijs 
below  commenced  their  declaration  as  follows  :-^5. 
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1804. 

HiiXftHALL 

vcr'ttf 
Roberts 
«nd  Others. 


Casts  in  B.  R,  in  Easier  Term, 

Hemhall  was  attached  to  answer  Sarah  Roberts,  &c.  ex- 
ecutrix and  executbrs  of  the  last  will  and  testament  of 
William  Roberts f  deceased^  which  W.  Roberts  was  ex- 
ecutor of  the  last  will  and  testament  of  JV,  Danson  of  a 
plea  of  trespass,  on  the  case,  &c.  The  declaratioa  thei\ 
contained  counts  for  goods  sold  and  delivered,  &c  oq 
promises,  to  Danson,  in  his  life-time,  and  other  connts^oa 
promises  'made  tothep/aiit^i^3  below.  ''For  that,  whereas 
the  said  S.  Hemhall  afterwards,  and  in  the  life-time  of 
tlie  said  W.  Danson  and  of  W.  Roberts  respectively,  wai 
indebted  to  the  said  JV.  Danson  in  other  500l.  for  goods 
sold  and  delivered  by  the  said  JV.  Danson,  in  his  life-time  r 
to  the  defendant  at  his  rciquest ;  and  being  so  indebte(i>  J 
the  defendant,  in  consideration  thereof,  afterwards,  and 
after  the  decease  of  the  said  W.  Danson,  and  W.  Bobertt 
respectively,  promised  the  said  Sarah,  '&c.  executrix  and 
executors  as  aforesaid,  to  pay  to  them  the  said  sum  when- 
ever they  should  be  thereunto  afterwards  requested. 

*' And  whereas,  the  said  S.  Ilenshall  afterwards,  to  wit, 
&c.  accounted  with  the  said  Sarah,  &c.  executrix  and 
executors  as  aforesaid,  concerning  divers  other  sums  oV 
money  to  the  said  S,  executrix  and  executors  as  aforesaid, 
from  the  said  S.  Hcnshall,  before  that  time  due  and! 
owing  and  then  in  arrear  and  unpaid;  and  upon  that  ,^ 
account  the'  said  S.  Ilenshall  was  found  in  arrear  aaci 
indebted  to  the  said  Sarah,  &c.  as  executrix  and  exec^". 
tors  as  aforesaid,  in  the  further  sum  of  5(X)L  the  said  S.  /fcR- 
shall  afterwards,  to  wit,  on.  Sec.  promised  the  said  Sarak) 
&c.  executrix  and  executors  as  aforesaid,  to  pay  them  tie 
said  last-mentioned  sum  of  money,  whensoever,  &c.  And 
whereas,  the  said  5.  Ilenshall  was  indebted  to  the  snid 
Sarah,  &c.  as  executrix  and  executors  as  aforesaid,  in  th<i 
.further  sum  of  5001.  for  certain  interest  before  that  time, 
due  and  owing  from  the  said  S.  Ilenshall  to  the  said&rflA, 
&e.  as  executrix  and  executors  as  aforesaid,  for  and  on 
account  of  the  said  Sarah,  8cc.  executors  as  aforesaid,  at 
the  instance  of  the  said  S,  //..having  forborne  and  given 
day  of  payment  to  the  said  S:  Ilenshall,  of  divers  sums  ol 
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money,  before  that  tioie  due  and  owing  to  the  said  fV. .      i^i. 
Danton,  in  bis  life'-time,  and  at  the  time  of  bis  deatb,  by    hinshul 
the  said  S.  Henihall,  daeaod  owing  to  the  nwdplaint^i, 


as  executrix  and  executo^s^aforesaid,  the  said  S.  Hemkall^   «nd  otberf, 
in  consideraljon  thereof,  8cc.  promised  the  said  platntiffg, 
executrix  and  executors  as  aforesaid ;  yet^  igce.     Profert 
of  the  letters iesiamentary  of  Damon  and  Robert^. 

On    this  declaration  there  was  judgment  by  default^ 
and  afterwards  error  was  brought  in  tliis  court. 

Jervis,  for  the  plainiijf  in  error-  ''  The  (question  upon 
this  record  h,  whether  the  phiuiiffa  have  notjoined  in  this 
deehuratioo  several  clauses  of  action,  as  exeeutors,  with  a 
a  C4use  of  action  in  their  own  rights.    The  true  rule,  as 
tojoinder  of  action,  i^  to  see  whether  the  like  judgment 
may  be  given,  and  the  same  plea  pleaded,  to  each  count. 
JenningB  v.  Newman,^  Brown  v.  Dixon.f  But  unless  those 
two  things  concur,  the  causes,  of  action  cannot  be  joined. 
Here  there  are  two  sets  of  counts;  first,  on  promises  made 
to  the  deceased  in  his  life-time,  and,  secondly,  on  promi- 
ses made  to  the  executors,  on  contracts  previously  made 
witfa  the  deceased  in  his  life-time,  which  may  be  joined ; 
but  the  counts  on  an  account  stated,  and  for  interest, 
-are   upon    promises    made  to   the  plaintiffs  for    con- 
tracts originally  made  with  themselves.     Here  then,  al- 
though the  defendant  may  plead  the  same  plea,  yet  the 
judgoaent  would  be  different.     It  is  usual,  indeed,  to  join 
a  count  on  an  account  stated  with  the  executors,  but  it 
is  then  always  stated  that  the  defendants  accounted  widi 
the  plaintiffs  as  executors  of  and  concerning  monies  due 
to  the  deceased  in  his  life-time,  and  then  the  promise  is  laid 
^  to  pay  tu  the  executors.    That  was  the  case  in  Secard  v. 
^f  Artnsojc^;];  here  it  is  totally  diffierent ;  the  accounting  is      ' 
stated  to  be  with  them '  being  executors  as  aforesaid,'  but 
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not  ^^  as  Mch  executors/  The  next  count  is  founded 
clearly  ou  a.  doiuract  made  entirely  with  the  plaint^s^ 
and  is  withiatheiease  of  Rogersyf.Cook.^ The  forbearance, 
as  stated  hek-e^  is  as  niach  a  distinct  consideration  as  if 
money  bad  been  forborne,  and  the  party  had  agreed  ta 
pay  a  sum  of  money  fdr  the  forbearance,  and  then  had 
given  a  promissory  note  for  it  to  the  executor^  as  executor. 
But  in  Betisy,  Michel  f  there  was  aoonnton  a  promis- 
sory note  to  iht plaintiff  '  as  executor/  and  the  court  held 
that  it  could  not  be  joined  with  a  count  on  promises  with 
the  deceased.  'And  although,  when  recovered,  this  may 
be  assets,  yctthat  is  immaterial,  for  in  Bolland  ^.Spencer X 
Lord  Kenyan  said,  that  the  rule  laid  down  by  BuUer,  J. 
in  Cockerell  V.  Keynaston,  was  not  the  correct  ruJfe;  bot 
that  the  true  distinction  is  whether  the  cause  of  action  ac- 
crues in  the  personal  or  representative  right  of  the 
executors.  Bryden  v.  Parkes.  ||— Orrf  v.  Fenwiek,\  in 
vfhich  Bctt$.v:  Michel  wa^  died,  was  also  a  case  in  which 
the  j>/ai;t^t^5'declared  '  as  executors/' 


BosANQUET,  eontrct,  ''  The  whole  tenor  of  this  decla- 
ration shews  that  the  promises  were  made  to  tiiQ plaintiffs 
in  their  representative  capacity,  for  it  is  stated  that  they 
were  executors,  and  the  promises  are  to  them  'being  ex* 
ecutors  as  aforesaid.*' 


Lord  Ellkkbohough,  C.  J.  "  You  must  shew  that 
the  defendants  acc6unted  with  the  plaintiffs  as  executors ; 
but  this  may  be  an  account  concerning  something  in  a 
different  right.    We  cannot  take  it  by  intendment." 

BoSANQUET.  ''  The  wliole  declaration  is  by  them  in 
their  representative  capacity;  the  promises  being  laid 


•  1  Salk.  10, 

t  10  Mod.  316. 

I  7  Term  Rep.  35a/ 


II  2  Bos.  and  PiUl.  424. 
^  3^  East,  110. 


In  the  Forty-Fcfurth  YcAr  <f  George  III.  379 

with  them  '  being  executors  as  aforesaid  j'  it  is  the  same  as        ism. 
if  it  had  beeaf  as  executors  as  aforesaid."  Henshall 

vetiui 
Roberts    ^ 

Lord  Ellcnborough,  C.  J.  ''Thecuonton  the  in-  ""^  Othen. 
sbnul  computassU  is  better  than  the  other  on  th^  forbear- 
ance, bat  if  there  is*  one. bad  count;  that  is  sufficient  to 
reverse  thejudgment.  On  that  count  the  question  is  pretty 
clear ;  on  the  other,  as  to  the  account  stated,  thferfe  is  a  great 
contradiction  of  authorities,  and  I  should  wish  ittobear7 
gued  on  a  inore  formal  record.'* 

BosANQUET  Was,  howcver,  allowed  to  look  into  the 
cases  and  argue  it,  if  he  could  afterwards^  and  accordingly, 
OD  the  last  day  of  th^  term^,  be  said  that  he  could  find  no 
cases  to  support  him  in  supply^ing  the  want  of  the  words 
'  as  executrix/  4c.  in  the  count  on  an  account  stated,  and, 
therefore,  he  decUaed.  arguing  it ;  but  be  moved  for  a 
venirejacias  de  novo  to  assess  damages  only  on  the  counts  . 
in  tberepresentativerigbt^  of  th^exacutprs;  and  be  cited 
Astie  V.  Grant,*  where  the  court  permitted  the  party  to 
enter  a  nolltproHqui  as  to  certain  counts^  after  demurrer. 

The  Covbt  did  not  at  fixst.  fiee  any  objection  togrant* 
ing  a  venire  facias  tk  novo^  but  uppu  recollecting  that  it 
was  upon  a  writ  of  error,  they  said,  they  knew  of  no  case 
in  which  it  had  ever  been  done,  after  error  brought. 
The  role  nisi  wag  therefore  refused  and  there  was 

JUDOMBNT  FOE  THE  FLAt STIFFS  IH  ERROB. 
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^*^'  Evans  venut  TitoMrso2f.-*-»lf«y  lUh. 

Two  parties  submitted  to  arUiratum  by  hmd^  Mnd  agreed  tkertim  thmtke 
submisuon  t§  the  award  shtUd  he  made  a  rule  qfemrt^  and  afurmmrdit 
fy  a  wumaraadim  indorsed  on  tie  bond^  after  the  time  of  maiin^  tk 
award  ^ad  expired^  agreed  that  the  time  for  an  umpire  to  wiake  his  i?^ 
firage  should  he  extended  to  a  future  day^  but  without  expressly  mn. 
timing  that  this  new  submission  should  be  made  a  rule  of  court  :  Helif 
that  this  memorandum  was  a  virtual  incorporation  of  all  the  terms  eftki 
bond  not  inconsistent  therewith^  and  therefore  must  be  taJUn  tfs  cnu 
taining  an  agreement  to  make  the  submission  a  rule  of  courts  under  tk 
statute  J  £^  9  W.  III.  c.  15.  Tke  case  of  Jenkins  ».  Latr,  8  Term 
Rep,  S7,  was  over-ruUd^  upon  tonsuUatiou  With  the  otter  courts, 

Etaks      p|N  a  rrie  to  shew  cause  why  n  rule  maifo  in  Mickmelmm 

versus         \m^  *^ 

TaoMMoir.  term>   should  not  be  tfunended  bj   con  fining  sodi 

rule  to  *  tl)e  submission  made  by  the  bond  and  condiiioa 
therein  recited)  and  excluding  two  sub^uent  iadorsc- 
ments  of  the  2 1st  and  28th  1^  Sqriember,  for  enlargio^ 
the  time  for  the  arbitrators  to  make  their  awards  &c.  it 
appeared  that  the  parties  llad  entered  into  a  bond  of  arbi- 
tration^ with  an  agreement  ''  that  th'e  said  bond  andsa^ 
mission  thereto^  should  be  made  a  rule  of  bia  Migest? '« 
court  of  King' 9  Bench,  if  the  said  partiea  thereto  shcM 
require  the  same/'  On  the  e  1st  of  StpttnAer  a  mea»h 
randum  was  indorsedf.  whereby  it  was  agreed  that  the 
time  for  the  said  arbitrators  making  their  award  should  be 
extended  from  thattlay  to  the-g4th  of  Sfpiembe^i  «Bd  fix 
making  the  umpirage  [the  bond  containing  a  clause  for 
providing  an  umpire]  to  the  1st  o^  October;  and  on  the 
28th  of  September,  \803,  another  indorsement  was  made 
and  signed  by  the  parties^  by  which  the  time  for  the  um- 
pirage was  extended  to  the  6th  of  October.  An  umpirage 
was  accordingly  made  on  the  5th  of  October.  The  sub- 
mission to  arbitration  was  afterwards  made  a  rule  of 
this  courts  the  rule  reciting  the  bonds  and  the  agree- 
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metit  to  make  the  mme  a  mle  of  court;^fl«i3  diso 
that  it  had  been  agreed  that  the  time  should  be  edlaiSj^di 
A  motion  for  an  attachment  was  made  for  non-perform- 
ance of  the  award  of  the  nmpite ;  and  in  order  to  «void 
the  effect  of  it,  the  above  mle  of  cotfrt,  cottcetning  thb 
submission,  was  obtained. 

ERSKtNE  and  Marrtatt,  in  support  of  the  nile>  cttedl 
Jenkins  v.  Law;*  and  stated  that  their  objection  to  the 
rule  was,  that  the  party  against  whom  it  was  made  had 
not  consented  to  mnke  the  submission  to  arbitration  a  rule 
of  coort ;  and  to  shew  that  this  consentw^s  necessm-y  to 
gWe  the  court  jurisdiction,  they  read  the  statute  of  9  4  10 
fV.  til.  whereby  it  is  enacted  '^  that  i^  shall  be  lawful  for 
the  parties,  8cc.  to  agree  that  their  submission  of  their 
suit  to  the  award  shall  be  made  a  rule  of  codrt,  aad  to 
insert  such  agreement  in*  their  submission,  6r  the  oon^ 
ditioo  of  the  bond  or  promise,  whereby  they  oblige  tbem- 
selTes  respectively  to  submit  to  the  award,  which  agree* 
ment  being  so  made  and  inserted  in  their  submission,  or 
promise,  or  condition  of  their  respective  bonds,  shall,  oit 
affidavit,  be  entered  of  record  in  such  court,  and  a  rule 
thereupon  made  pursuant  to  such  submission/'  And  tbey 
argued  that  at  the  time  of  making  the  last  agreement,  to 
Enlarge  the  time,  the  bond,  which  contained  a  clause  as  to 
making  the  submission  a  rule  of  court,  wm  fundus  officio^ 
and  the  parties,  to  enforce  the  agreement  by  action,  could 
only  have  declared  upoi^  the  agreement;  and  not  the 
bond,  which,  being  an  instrument  of-  an  higher  nature, 
conld  not,  they  said>  be  considered  as  incorporated  into 
the  agreement,  which  was  an  inferior  instrument,  even 
though  it  should  oon^im  some  terms  of  reference  ia  i^ 

Lawrence,  J.  "  It  comes  to  this  question,  whether 
it  is  hot  a  new  agreement^  adopting  every  part  of  the 
former  bond/' 
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LEtBi«AMc^  J.    ''  You  mast  adopt  all  or  none.    We 
moflv  however,  over-rule  the  cdse  of  Jenki^  v.  Lawr 

Lord  £LtftNBOR0UGH>  C.  J.  ''  The  question  is,  whe- 
ther the  parties  caa  annex  to  this  memorandum  sttpola- 
tions    tacitly  implied    in  the  i^atvre  of  the  reference, 
though  not  expressed  in  the  terms  of  the  indorsement,  by 
iaoorporating  those  of  the   former  bond*     We  do  not 
stvain  the  constructicfli  of  the  statute  by  acting  upon  this 
view  of  the  case  further  than  we  do  in  other  cases,   h 
the  case  of  holding  over  a  lease,  where  there  are  coveoaDU 
on  both  sides,  the  law  raises  a  promise  that  the  party  shall 
hold  over,  on  terms  of  the  most  laborious  invention,  ac- 
cording to  the  framing  of  the  original  covenant.    This 
indorsement  will  not  do  at  all  as  an  agreement  for  arU- 
tratioQ  without  som^  reference  to  the  bond.  Indeed,  what 
writing  jof  'any  kind  can  be  understood  without  some  re- 
ference to  something  else.      Without  referring  to  the 
bond>  what  are  we  to  understand  that  the  parties  mean 
here  i  They  do  not  even  specify  the  names  of  the  arbitra- 
tors.    It  must  be  considered  as  a  virtual  iacorporation  of 
all  the  terms  of  the  bond,  for  the  purpose  of  avoiding  the 
insertion  of  a  recital  in  words.     It  amounts   to   tbis- 
*  The  day  now  substituted,  shall  be  the  day  when  the 
award  shall  be  made,  under  the  terms  of  the  former  agree- 
ment.'    This  construction  would  not  strain  the  terms  of 
the  act  of  parliament.     But  we  will  consult  the  other 
courts,  that  there  may  be  an  uniform  rule.'* 

LAWftBNCE,  J.  '^  No  violence  can  be  done  to  the 
act  of  parliament.  Suppose  there  is  a  short  iadorsemeot 
on  a  lease  for  seven  years  longer,  that  is  an  agreement 
that  the  parties  will  continue  between  tbem  the  cha- 
racter of  landlord  and  tenant.'' 

The  court  took  time  to  consider  from  Hilary  Term, 
when  the  case  was  argued ;  and  now  the  opinion  of  the 
court  was  delivered  in  substance  as  follows,  by 


venut 

TUOMMOII. 
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Lord  ELLENBoROTJGn,  C.  J.  after  stating  the  ca9e>  and  18W 
that  the  agreement  to  enlarge  the  time  was  made  a  rule  eTInT 
of  court.  '^  To  this  it  was  objected  that  the  authority  given 
by  the  indorsements  was  not  sufEcient  for  the  purpose, 
as  it  did  not  contain  any  express  consent  to  make  (his.  sub- 
mUsion  a  rule  of  court,  the  former  agreement  having  ex- 
pired ;  and  this  objec^tion  was  founded  on  the  authority  of 
ihe  case  of  Jenkins  v.  Law.  On  considering  that  case,  it 
appears  that  the  objection  was  there  taken  by  one  counsel, 
and  was  acceded  to  by  the  other;  bat.the  point  was  not 
brought  directly  before  the  court  for  their  consideration'; 
and,  therefore,  on  the  circumstances  of  this  case  we  are 
of  opinion  that  the  case  referred  to  caanot  be  supported  ; 
for,  the  agreement  to  enlarge  the  time  for  making  the 
award,  must  be  <:pnsidered  as  virtually  incorporating  in  it 
all  the  conditions  of  the  original  agreement  which  are 
consistent  with  it,  as  if  it  bad  been  formally  set  forth  in 
temis  ;  and,  therefore,  not  only  the  agreement  to* sub- 
mit to  arbitration  is  continued,  but  also  the  original 
agreement  to  make  the  submission  a  rule  of  court/* 

RUL^  DISGUABOJ^. 


DoK  on  the  Demise  of  White  versus  SiMt»soN. — May  9. 


A  testator  devised  to  three  Srustees,  and  the  survivor ^  arid  the  executors -^f 
such  sMnnv&r\  messuages,  &c,  and  a/i  arrears  of  rent,  and  a  bond  of 
ene  of  the  tenants  for  securing  suckarrears,  in  trust,  that  they,  out  of  the 
rents  and  profits,  shouid pay  certain  annuities  for  Hvts,  and  after  pay» 
mcMt  of  the  annuities,  should  pay  to  his  brother  800/.  And  fro^  and 
after  payment  of  the  said  annuities,  and  the  said  sum  of  8oo/«  he 
devised  the  same  to  his  son  Wijliam  for  life,  remainder  over,  for  the 
liva  of  other  persons  j  remainder  to  C.  W.  and  his  Juirs  male  \  re- 
mainder to  his  cum  right  heirs,  And  he  gave  t^  the  executors,  and.  the 
survivor^  and  the  executors  of  su:h  survivor,  power  to  grant  building 
leases,  and  he  gave  to  two  of  the  executors  10/.  per  annum,  a^piece,  for 
» long  as  they  should  a^t  in  the  trusts,    Jleld,  that  the  trustees  tooh  pn/y 
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1904,  .         «  cAaitei  iiUirett  dMrmg  ikt  livet  of  tke  annitantSf  tmi  ntU  tkt  %9oL 
'  was  raised  J  and  that  those  purposes  being  satif/iedf  and  tke  deuistes  /or 

ii/e  being  dead^  the  iegal  estate  became  vested  in  tke  rewmnder-mea  n 
tail,  C.  W. 

^w.^r*     J^JECTMEN*T  for  premises  in  St.  Matthew,  Betlml 
SiarsoM  Green,  in  Middlelex.    The  defendant  held  as  assignee 

under  a  lease^  granted  under  a  power  contained  io  the  , 
will  of  one  Charles  White,  dated  Juljf  1754.  At  the 
trial  it  was  found  b;  the  Jury,  that  the  power  had  not 
been  pursued^  and  the  plaintiff  obtained  a  verdict.  The 
counsel  for  the  defendant  objected  that  the  demise  should 
not  have  been  laid  bj  the  lessor  of  the  plaintiff,  but  by 
the  heir  of  the  surviving  trustee  under  the  w'ill^  in  v?hoffl; 
as  he  contended,  the  legal  estate  was  vested.  I/)rd 
Ellenborough,  C.  J.  over-ruled  the  objection,  but  gave 
leave  to  move  for  a  non-suit,  in  case  the  court  should  be 
of  opinion  with  the  defendant.  The  devise  in  tbe  wiB 
upon  which  the  question  arose  was  as  follows.:  ''  1  gi^^ 
and  devise  unto  my  cousin  Fitz  Ferrand,  Mr.  Siddal^ 
Mr.  H,  IL  and  the  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor,  all  those  mj  lands, 
messuages,  8cc.  including  the  premises  in  question;  to- 
other with  all  arrears  of  rent  due  from  the  tenants  of  the 
said  estates,  and  the  bond  and  judgment  I  have  of  Job 
Sugar,  for  arrears  due,  in  trust  that  they,  out  of  the 
fents  and  profits  of  tbe  said  estotes^  and  tbe  arrears  due, 
shall  pay  one  annuity  of  50l.  to  my  sister  Mrs.  Hoh(i> 
for  her  life,'  by  half  yearly  payments,  from  the  time  of 
my  decease,  and  also  pay  one  other  annuity  of  50l.  to 
my  sister  Mrs.  Dickemon,  for  her  life,  by  half  yearly  pa;- 
ments^and  from  and  after  payment  of  the  said  annuitie:^, 
then  in  t>ust>  to  pay  to  my  brother  Thonuu  fVkiU^  aod 
my  nephew,  his  son,Ckarkt  White,  and  Peter  Holm^f 
and  the  survivor  of  them,  and  the  executor  of  such 
survivor,  the  sum  of  8001.  to  be  by  them  paid,  and  «p- 
plied  to  the  sole  tse  and  benefit  of  the  said  chiidrea  ot 
my  said  brother  William,  in  such  manner  and  proportioD^ 
and  to  and  for  such  uses  as  they  sfaftU  think  best.    And 
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from  and  after  payment  of  the  said  annuities^  and  the  t904. 
said  sum  of  8001.  I  give  and  devise  my  said  estate^  in  Dok  dem. 
Lokdon,  8cc.  last  mentioned  to  my  brother  William  for  White 
life,  remainder  to  his  second  son  Samuel  for  life,  remain-  Sxaipsoir. 
der  to  his  third  son  Charles  for  life,  remaindertohis  young- 
eit  son  Jamei  for  life,  remainder  to  my  brother  T.  Whitt 
for  life,  and  after  his  decease  to  his  son,  ifiy  nephew, 
Charits  White,  and  his  heirs  male,  ahd  for  want  of  such 
issue,  to  my  right  heirs  for  ever.  And  I  do  hereby  give 
and  grant  unto  the  said  Mr.  Hyatt,  &c.  and  the  survivor 
of  them^  and  the  executors  of  such  survivor,  full  power 
and  authority  to  grant  any  building  lease  and  leases,  and 
any  other  lease  or  leases,  as  often  as  there  shall  be  occa- 
sion, of  the  said  estate  so  devised  to  them  in  trust,  as 
aforesaid,  or  any  part  thereof,  for  any  number  of  years, 
so  as  such  lease  and  leases  so  to  be  granted  be  made  for 
the  most  or  best  rent  that  can  be  had  or  gotten  for  the  sattie 
without  apy  fine  or  income;  and  I  do  hereby  direct,  that 
so  long  as  the  said  Mr.  Ferrand  and  Mr.  Syddal  shall 
act  in  the  said  trust,  they  shall  be  paid  or  allowed,  every 
year,  the  sum  of  lOl.  a-piece  for  their  trouble.  AH  the 
remainder-men  for  life  were  dead,  and  also  the  annuitantSj 
and  the  sum  of  8001.  had  been  paid  as  required  under  the. 
will>  previous  to  the  bringing  of  the  ejectment,  by  the 
lessor  of  the  plaintiff,  C.  White,  the  nephew,  and  devisee 
in  tail. 

A  rule  to  shew  cause,  why  a  non-suit  should  not  be 
entered^  was  obtained  in  Hilary  Term,  and 

Wood,  for  the  plaintiff,  shewed  cause.  ^'  The  devise  to 
the  trustees  does  not  give  them  an  estate  in  fee,  but  only 
a  chattel  interest,  foir  certain  purposes  in  the  will,  namely, 
the  payment  of  debts,  the  legacy  of  8001.  and  the  annuities, 
which  continued  no  longer  than  was  requisite  for  those 
purposes;  but,  immediately  after  they  were  satisfied,  the 
estate  became  vested  in  the  next  remainder-man  in  tail.  Co. 
Lit.  58.  (a)  (tenant  a  terme  de  vie)  "  In  some  cases  a 

▼OL.  111.  N®.£0.  3  D 
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^^^'       mhXk  shall  have  an  uncertain  interest;  as  if  a  man  dcnie 

Dob  dem.    to  his  executors  for  payment  of  bis  debts^  and  till  bis 

^J^J^*      debu  are  paid,  the  executors  have  only  a  chattel  and  nn- 

SiMrtoM.     certain  interest,  until  his  debts  be  paid/'  and  ''  bdi^  a 

chattel,  it  shall  go|to  the  executor/'*    There  are  cfcn 

other  cases^  where  devises  to  trustees  and  their  heirs,  for 

the  payment  of  legacies,  and  for  payment  of  anniuties, 

vere  held  only  to  give  an  estate  during  the  lives  of  tbe 

annuitants,  notwithstanding  words  of  inheritance.    Lori 

Say  and  Sclc  v.  Jonc$.  f 

[Lawrence,  J.  '<^  Lord  Kenyan  said,  that  case  stood 
on  its  own  .par.ticular  grounds,  and  that  he  shoold  be 
bound  by  it  only,  when  the  case  was  in  thesame  terms."] 

''  Courts  of  law  never  give  to  trustees  any  greater  legal 
estate  than  is  just  necessary  for  the  purposes  of  the  will 
of  the  testator.  Shapland  v.  Smith,X  SyheUer  r.  Wil- 
son. II  The  argument  in  favour  of  the  estate  in  fee  vest- 
ing in  the  trustees,  attempted  to  be  drawn  by  the  defen- 
dant's counsel,  from  the  circumstance  of  the  power  to 
grant  leases,  by  no  means  follows,  for  a  power  may  be 
granted  without  giving  an  estate  commensurate  to  it;  as 
a  power  to  a  tenant  for  life  to  grant  leases  for  any  leog 
term.  The  purposes  of  this  trust  being  now  complet^k 
satisfied,  the  legal  estate  is  vested  in  the  remainder- 
man, the  lessor  of  the  plaintiff /* 

GiBBs,  forthe  defendant. %  "  Where  a  devise  is  to 
trustees  for  payment  of  debts,  it  gives  the  fee  without 
words  of  inheritance." 


•  See  also  CordelVs  case,  8  Co.  96;  also  Cro.  Eii:.  3lf. 
Bamardistim  and  Others  v.  Carter.  1  P.  W.  509,  518.  ^Bro, 
Pari.  Ca,  1.  Hilchim  v.  Hikkim,  2  Femoa,  403. 

t  3  Bro.  P.  C.  458.  8  Vin.  Abr.  262. 

X  Brown's  Chan.  Ca.  75.  ||  2  Term  Rep.  444. 

$  Rouif  who  was  with  hinii  was  not  heard. 
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'  Lawbsnce^  J.   '^  Not  when  there  are  devises  over/'  ism. 

Dob  denu 

GiBBs,  then  cited  Jenkins  v.  Jenkins,  1  fViUes's  Rep,650,  '^l^'J^ 
and  said  "  that  the  estate  must  continue  as  long  as  the  SiMrso«. 
power;  that  here  the  testator  saw  that  his  estate  would  be 
kller  administered^  by  giving  the  trustees,  for  the  bene- 
fit of  the  persons  who  were  interested  in  the  possession 
ofthe  estate,  a  power  to  grant  building  leases;  and  that 
h  could  not  be  supposed  that  he  intended  that  power 
only  to  last  during  the  lives  of  the  annuitants,  but  that  if 
the  construction  in  favour  of  the  plaintiff  yf ere  put  upon 
the  will,  then  the  power  would  be  limitted  to  the  duration 
of  the  estates  of  the  trustees." 

Lawrence,  J. ''  May  not  the  estate  cease,  and  the 
power  continue  afterwards,  as  a  naked  power  ?  You  lay 
it  down  that  wherever  an  estate  is  once  givien  with  a 
power,  the  estate  will  be  extended,  for  the  purpose  of 
the  power." 

GiBBs.  *'  I  do  not  lay  that  down  as  a  point  decided, 
lut  only  as  a  principle,  deduced  by  me  from  some  of  the 

cases."    * 

The  case  then  stood  over,  and  afterwards  in  thi?  term, 
the  opinion  of  the  Court  was  delivered  to  the  following 
effect,  by 

Lord  Ellen  BOROUGH,  C.J.  After  stating  the  case, 
and  the  material  parts  of  the  will.  "  The  lease  under 
which  Uie  defendant  claimed,  was  found,  by  the  jury,  to 
be  void,  but  it  was  contended  for  the  defendant,  that  the 
action  was  ill  brought  by  the  lessor  of  the  plaintiff,  be- 
cause the  legal  estate  was  not  in  him,  but  in  the  legal  re- 
presentative of  tile  surviving  trustee,  and  the  question, 
therefore,  is,  whether  the  original  trustees  took  an  estate 
in  fee,  or  only  a  chattel  interest  i  The  case  principally 
felled  upon],by  the  dtfendanfs  counsel  is  the  case  of  Jen^    - 

3B8 
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1804.        kinsr.  Jenkins,  in  Lord  C.  J.  WiUts's  Reports^  660.  U 

j^^Tdeia.     ^'^^*  ^**^  ^1^^  testator,  by  his  will,  gave  to  Mrs.  H.  4l.  per 
WiirT*       annum  to  be  paid  her  out  e/  the  premises,  by  his  execu- 
SiMr«o4.     tor  as  long  as  she  should  live;  and  the  court  foanded  its 
opinion  upon  this  ground,  that  us  the  annuity  vas  to  be 
paid  by  the  executor  out  of  the  estate,  the  intent  of  tbe 
devisor  could  not  take  effect,  unless  he  \mA  such  an  estata 
as  \vould  last  at  least  as  long  as  the  annuity  was  jpayabk: 
and  Lord  C.  J.  Willes  says,  ''  Whether  he  hasanestaH 
for  life,  or  in  fee  is  now  immaterial;  but  we  rather  thiol 
he  has  an  estate  in  fee,  because  there  is  no  case  where 
devisee  has  been  adjudged,  by  virtue  of  the  words/wi 
out,  to  have  a  larger  estate  than  an  estate  for  his  own  li{( 
in  which  it  has  not  also  been  adjudged  that  he  took  an  esUi 
in  fee."    But  nothing  here  turnn  upon  that  questioOj  f( 
the  words  in   this   case   are  out  of  the  rents  and  p\ 
only,  and  it  has  never  been  held  that  they  give  an 
in  fee.    The  cases  cited  by  Mr.  Wood,  for  the/>iiii»^i 
appear  to  establish,  that  on  a  devise  to  trustees  of  an 
for  life  to  them  and  their  heirs,  in  trust,  to  pay  the  profit 
or  an  annuity,  and  after  the  death  of  the  aiinaitant, 
devise  to  go  over,   the  trustees  take  only  an  estate  for  tl 
lift-  of  the  catui  que  trust;  and  Co^  Lit.  42,  and  Sir  fV, 
dcir^  cuse>B  Co.  96,  establish,  that,  if  estates  be  devised  to 
executors  generally,  for  payment  of  debts,  they  take  only 
a  chattel-interest;.     Hence,  it  follows,  that  where  the 
trusts  can  be  satisfied  wittiout  a  fee-simple,  the  tmsteft 
sliall  not  take,  by  implication,  a  greater  estate  than  isoe- 
.cessury,  for  the  purpose  of  satisfying  the  trusts.    I  have 
not  met  with  any  case  where  the  trustees  take  an  estate 
other  than  a  chatteUinterest,  or  for  life,  or  in  fee.    But  I 
see  no  reason  why  they  may  not  take  an  estate  for  the  Km 
of  the  annuitants,  with  a  term  for  raising  the  8OOI.    If  the 
trustees  were  to  take  a  fee,  the  bond  and  judgment,  which 
is  devised  to  them  for  the  same  purpose  as  the  profits  of 
thie  estate,  would  go  to  different  parties  after  the  decease 
of  the  survivor,  the  one  to  the  personal  representative,  and 
the  other  to  the  heir ;  but  if  they  Uke  a  chattel-inteiest  is 
the  rents  and  profits,  then  they  will  both  go  alike.   It 
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has  been  argued,  however/  that  the  leasing  power  gives  the       tdo^ 
executors,  by  necessary  implication,  an  estate  in  fee.  But    poi  dem. 
the  testator  gives  them  power  to  grant  leases,  as  often  as      WtiM 
there  shall  be  occasion,  of '  the  said  estates  so  devised  to     Simno*. 
them,  in  trusty  at  n/arcMid/  connecting  the  executing  of 
the  power  with  the  eUaie  brfort  given ;  and  also  he  seems 
toJiave  contemplated  the  execution  of  the  ^ust,  and  con- 
sequently the  estate^  as  not  going  further  than  the  life  of 
the  trustees;  ibr  he  gives  two  of  them  an  annuity  of  tor.  a 
year,  so  long  as  they  shall  act  in  the  tmst,'for  their  trouble. 
Now,  a  yearly  allowance  to  trustees  so  long  as  they  shall 
act,  is  not  very  consistent  with  an  estate  to  ihehcirt  of  the 
surviving  trustee,  without  giving  them  also  a  compensation 
for  their  trouble.     But  then  it  has  been  argued  by  the 
counsel  for  the  J^en^anf, that  the  estates  for  life  pnght  con- 
tinue longer  than  the  leasing  power  annexed  to  the  estate 
of  the  trustees,  in  which  case  a  great  inconvenience  woi}id 
arise  to  the  persons  entitled  to  the  beneficial  possession^ 
for  want  of  such  a  power,which  the  testator  seems  to  have  « 

wish^  to  prevent;  and  that  the  estate  might  be  injured 
for  want  of  such  a  power  in  the  persons  who  had  estates 
for  life,  of  during  even  the  estates  of  the  remmnder-men 
in  tail.  Supposing  that  the  devisees  for  life  had  survived' 
the  period  during  which  the  trust  for  the  lives  of  the 
annuitants  had  continued,  the  inconvenience  of  suspend* 
ingthe  leasing  powermi{?:ht  to  a  certain  extent  exist.  Still 
if  it  did  to  a  greater  degree  than  it  really  does,  that  would 
not  warrant  a  construction  which  the  terms  of  the  will  do 
Bot  fahrly  support.  We,  therefore,  are  of  opinion,  that 
the  trustees  took  an  estate  by  implication  for  the  lives  of 
the  annuitants,  and  for  a  term  sufHcient  to  raise  the  8001. 
and  that  after  those  trusts  were  satisfied,  the  estates  to  i 

the  remainder-men  for  life  and  in  tail  took  efiect,  as  legal 
states ;  and  that  the  lessor  of  \he  plaintiff  had  such  an  es- 
Me  as  might  enable  him  to  bring  ejectment. 

Rule  dischabosd. 


^  Cafes  in  B*  A.  til  Easier  Term, 

iMt.  Sbawabd  venus  Wiliock. — May  II. 


A.  devised  cerudn  Undtf  aftir  tkt  decease  of  a  Umntfet  Ufe\  "  fii  T.  S. 

fsrUfty  audf  after  him^  to  kU  eldest  w^axy  etkerson^  afirr  him,  iint; 
kU  natwrai  li^  amd  qfier  tlienn  to  as  mamy  ofkis  descemdnis^  isat 
maief  as  fAauid  be  heirs  cfh\&  and  their  kodies^  doom  U  the  teaik  gm- 
mtioHf  dfuring  their  naimral  Ifsief  :*'  fUid,  that  T.^.  taokoMestm 

Jor  iifi,  with  several  remaiiiders  in  taiif  to  his  Sffu.  T.  S,  hecoomtg  I 
h^nhmptf  the  estate  was  sold  hy  auction^  the  purchaser  agreeiMg  tofsj 

for  the  same  at  Easter,  1803,  en  having  a  good  titU,  the  cmvtj* 
ances  to  he  at  his  own  ex  fence  :  Held^  that  the  ahooe  title  mfptemg  at 
the  abstract  delivered^  und  no  other  being  shewn^  till  after  ool  eAin 
brought  by  the  purchaser ,  for  the  deposit-mon^  had  and  received,  tk 

purchaser  might  recover^  in  such  action^  without  tendering  a  conotywa% 
notwithstanding  that,  in  fact,  the  banhrupt,  being  heir  general  of  tit 
testator,  and  having  no  sons,  his  assignees  might  afterwards pr^ceein 
equity  to  compel  a  spedJU  performance  of  the  agreement, 

6eawai»     ^HIS  wa$  an  action  brought  against  the  d^emdani,  a  1 
WiLLtcK.  auctioneer,  employed  by  the  assignees  of  TKomsI 

SotUhamb,  a  bankrupt,  in  the  sale  of  an  estate  of  thebank- 
*Tupt  by  auction,  to  reqoyer  the  sum  of  one  hundred  and 
thirty  pounds,  the  deposit  money  paid  by  theplaintijf,  who 
^as  the  highest  bidder  at  such  auction,  with  interest  and 
costs.  The  deftndant,  at  the  time  of  the  sale,  eotertd 
into  the  following  undertaking,  in  writing,  at  the  foot  of 
the  conditions  of  sale :—  '^  If  the  title  is  not  satisfactorj, 
the  deposit,  -interesty  and  costs  to  be  returned — Jolm 
fVillock"  The  declaration  contained  a  special  count 
upon  this  undertaking,  and  the  common  counts  formoDej 
^  paid>  had,  and  received,  and  an  account  stated,  to  wbich 

there  was  a  plea  of  the  general  issue.  The  cause  came  on 
to  be  tried  at  the  summer  assizes  for  the  county  otDevim, 
before  the  Right  Honourable  I#ord  Ahanlcy,  when 
a  verdict  was  fqund  for  the  plaintiff,  with  damsges 
€001,  and  40s.  costs,  subject  to  the  opinion  of  ibis 
court  on  the  following  case  : — On  the  25th*  of  March, 
1763,  LtwU  Southcomk^  clerk^  being  seised  v^  foe  ^^  ^^ 
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remainder  of  the  estate  in  question,  after  the  detertnioa-        ^^^' 
tion  of  the  life-estate  of  George  Poribury,  made  his  will     s»awabd 
of  this  date,  duly  executed,  and  thereby  gave  and  devised    -vViu!oii. 
as  follows  :-^''  To    my  son  John,  I  leave   the  entire 
•  guardianship  of  Thomas,  the  son  of  my  sou  Thomas  Souths 
comb,  and  also  of  my  grand-daughter,  Elizabeth,  his  sister ; 
to  him  the  said  Thomas,  I  do  give  my  estate  of  Holcomb 
Bumel  (being  the  estate  in  question)  during  his  natural 
life,  as  soon  as  it  shall  fall ;  but  to  his  trustee,  in  his  be« 
half,  shall  be  committed  the  profits  of  the  said  estate 
until  he  shall  arrive  at  the  age  of  21  years;  and  after  him 
^  do  give  it  to  his  eldest,  or  any  other  son  after  him,  dur- 
ing Ais  nigral  life,  and  after  them  to  as  many  of  his  de- 
scendants, issue  male,  as  shall  be  heirs  of  Atf  or  their  bodies 
down  to  the  tenth  generation,  during  their  natural  lives." 
The  devisor  died  in  the  latter  end  of  the  year   1753,  or 
beginning  of  the  year  1754,  leavijig  his  grandson,  the  de- 
visee, his  heir  at  law.   George  Portbury,  the  tenant  for 
life,  died  in  1763,  and  upon  his  death,  the  devisee,  TAa- 
fHos  Southcomb,  entered  into  the  possession  of  the  estate, 
and  continued  in  such  possession  until  his  bankruptcy,  as 
hereinafter  mentioned.    On  the  28th  of  November,  1798, 
a  commission  of  bankrupt  issued  against  the  said  Thomas 
Southcomb,  who  became  and  was  duly  declared  a  bank* 
rupt;  and  on  the  6th  of  November j  1802,  a  bargain  and 
sale  of  his  real  estate"  was  duly  made  to  assignees.    On 
the  gth  of  November,  i  802,  the  defendant,  by  the  direction 
of  the  assignees,  put  the  estate  up  to  sale  by  auction,  and 
by  the  conditions,  the  {>urchaser  was  to  pay  down  a  de- 
posit of  lOl.  per  cent,  and  the  residue  on  or  before  lady- 
day,  1803,  on  having  a  good  title ;  the  conveyance  to  be 
at  his  own  expence.   The  plaintiff' was  the  highest  bidder^     . 
and  paid  the  deposit ;  but  on  the  abstract  being  delivered^ 
in  which  it  did  not  appear  that  the  bankrupt  was  the  heir 
at  law  of  Lewis  Southcomb,  nor  was  any  document  stated 
to  prove  the  death  of  G.  Portbury,  which  it  was  insisted 
on  by  the  assignees  must,  from  the  distance  of  time  at  - 
which  he  had  been  shewn  to  be,  first,  in  existence,  be  p^e^ 
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^w^«        tvined,  refused  to  complete  the  pnrchase,  alleging  that  a 
good  title  could  not  be  made,  and  insisted  upon  a  return 
of  the  deposit  8cc.  on  that  ground.     The  bankrupt,  \vho, 
as  is  before  stated,  was  the  heir  at  law  o(  LeztisSauthcomb, 
has  no  children,  and  is  willing  to  join  the  assignees  in  any 
act  that  shall  be  thought  necessary  to  make  a  good  title 
and  conveyance ;  but  neither  of  these  circumstances  was 
stated  in  the  abstract,  or  communicated  to  the  plaintiff, 
or  his-  attorney,  until  a  fortnight  before  the  assizes. — 
Qties^f on— Whether tjhep/amff^is  entitled  to  recover?  or, 
as  stated  in  the  margin  of  the  case,  first,  whether  the  bank- 
rupt took  an  estate-tidl,  or  any,  and  what  other  state, 
under  the  will  of  Lewis  Southcamb ;  and,  secondly,  sup- 
posing him  to  have  taken  an  estate  for  life  only,  whether, 
under  the  circumstances  of  his  being  the  heir  at  law  of 
the  devisor,  and  having  no  child,  the  assignees  may,  by 
fine  or  otherwise,  with  or  without  his  joining,  make  a  good 
title  to  the  p&in^^? 

Courtney,  for  the  plaintif,  "  If  the  bankrupt  took 
an  estate-tail/  it  must  be;  admitted  that  the  bargain  and 
sale  from  the  assignees  would  be  sufficient  to  convey  a 
title  to  the  purchaser ;  but  the  intention  of  the  devisor 
was  to  keep  the  estate  in  the  family  as  long  as  he  could, 
and  that  intention  will  be  best  effectuated  by  giving  to 
the  first  taker  an  estate  for  life,  which  was  clearly  the  in- 
tention of  the  testator/*  He  cited  ^rcA^r's  case,*  WyUti 
case,t  Gingery;  White.X  Goodtitk  v.  Woodhulls%  and  So- 
mervitte  v.  Lethbridge ;  ||  and,  upon  its  being  observed  by 
Lawrence,  J.  that  the  bankrupt  having  no  son  in  esse, 
the  plaintiff' might  be  compelled  to  take  it  hereafter ;  he 
•aid,  that  he  could  not  but  admit  that,  as  the  case  is  at 
present  circumstanced,  there  is  a  good  title,  butthat  it 
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oiight  to  have  Appeared  at  the  titne  <rf  deliTecing'tbe'  ab-       ^OQ*-' 
straet."  SsAWABp. 


Gasblbb,  eontri.  '  *'  If  we  go  into,  equity  we  may 
compel  a  specific  performance^  and  the  court  will  there 
sky  what' costs 'shall  b^'paid.  The  action  should  have 
been  for  damaged  only  ibr  not  completing  the  title  in  due 
time^  and  ifcideed  it  was  no  conditibn  of  the  sate  that  ti^e 
title  should' be  completed  in  1805^  »80  that  the  plaintiff 
has  brought  his  fiction  ioo.  soon  ;''and  now  it  is  admitted, 
that  he  may  have  a  good  title.  There  was  no  convey- 
ance tendered,  which  there  ought'  tO'  have  been^  in  order 
to  entitle  the^piainiif  to  recover  in  this  action." 

J;     *  •*  • 

[Lord  ELLiKKfi6RovOHj  G.  J.  '^That  is  not  necessary,. 
and  the  parties  could  not  mean  a  latent  good  title,  but 
such  a  title  as  is  ma!de  to  appear  to  them.*']  ' 

'*  Then,  on  the  abstract,  the  defendant  had  a  good  title, 
for  he  took  an  estate-tail  under  the  wiH.  The  cases  cited 
were  prior  to  Robinson  v.  Robinson/"  and  went  upon  the 
principle  that  an  estate  for  life  cannot  be  est  tended  by 
implication  into  an  estate-tail;  but  that  appears  now. 
clearly  a  mistake.  Sofnervillc  v.  Ltthbridgt  is  distin- 
guishable,  because  the  devise  was  not  for  life,  but&r  99 
years,  determinable  on  lives.  The  question  then  is,  whe- 
ther, in  order  to  effectuate  the  general  intention  of  the 
testator,  it  is  not  necessary  that  the  first  tak^r  should  have 
an  estate-tail.  Now  the  general  intention  of  the  testator 
was,  that  all  his  descendants  should  inherit,  though  it  was 
bis  particular  intention  to  give  them  each  an  estate  for 
life.  The  \f or Ai*  Ms  descendants  as  shall  be  heirs  male  bf 
his  0^  their  bodi^,  down  to  the  tenth  generation/  apply  to 
the  first  devisee." 
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^jM-  G  Mil,  J.    "  The  testdtor  inteiidkd  |o  keep  the  cslate 

SfejiwAt5  in  l^is  o^n  family  as  long  as  possible,  and  tbat  is  best 
done  by  giving  the  first  taker  only  an  estate  for  life,  with 
ao  estato-tttii  to  all  fats  it^cendabts^."  • 

Thf.  CovftTotoerved'ihat  U  ^wi^  little  inofe  tban  a 
questbn  of  coats  to  deddt  ai:  wigef  between  t^wo  coo- 
veyuoc^si  but.  took,  tinle  t^  ooasider  of  the  general 
ioienti^  of  the. < testator'.  And  how  the  ppioioii  of  the 
Goort  was  delivered  bi  effect  as  foUo«$>  by   \ 

Lord  EllrmborcIvoh»  C.  J.    '*  Qo  jtbe^u^ginDest  of 
tills  case,. it  has  be^n  cboiended  (qt^ph^t^^  tbat  the 
bankrupt  did  not  take  an  estate-tail,  but  only  for  life.  Bat, 
ip  order  U>  give  hiai^A  estiile-lxiil. under  thi^  devise^  it  hns 
beeti  coBtedded,  oa  the  otl>er  sidej.  \\M  the  geoersl  in- 
tent of  the  testatoc  r/eiquires  that  I^  shpuld  take  aii  estate- 
tail.     But  I  do  not  find  that  such  was  his  intention ;  on 
the  contrary,  it  is  pUiB,Ahat  be  meant  merely,  to  give  an 
eblate  for  life  to  his  graodsoo,  and  after  him.  to  bis  son^  j 
and  so  on,  down  to  the  t(enth  generation.    This^  in  strict-  I 
ness,  be  could  not  do  by  laW|  for  there  pannot  by  law  be 
successive  limitations  for  life  to  persoins  unborn.    Norcan  j 
we  mal^e  a  new  will  for  the  testator^  because  tbat  wliicb 
he  b^s  nude  pan  not  take  efTecU    To  establish  it,  as  iti«  I 
contended  ibr-  by  the  defendant^  would  be  to  turn  a  legal 
deviaie  into  an  executory  trusts  The  words  Ais  descendant  \ 
may  be  read  two  wnys,  referring  either  to*tbe  descendaots  ' 
of  Thoma$  Santhcomb  or  the  descendants  of  his  son.    And  . 
it  would  be  m^st  advantageous  for  the  drfcudant  to  read  | 
it,  '  And  afler  Ai;^>  Thomas  Southcombi  I  do  give  itto^'V,  j 
Thomas  SoiUhcQfnb's  eldest  or  any  other  son  ailer  hinii  | 
during  bis  natural  life,  and  after  them  to  as  many  ofkb, 
Thomas  SoutAcomb'&  descendants,  issue  male,  as  shall  be 
heirs  of  Am,  I'homas  Southcomb\  or  tlieir  bodies,  down  to 
the  tentD  generatiou,  during  their  natural  lives/    And  I 
so  reading  it,  we  find  no  words  shewing  a  general  intent 
to  give  au  estate-tail^tfontradfcfoJy  to  the  express  estates  | 
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for  life.  In  Robinson  v.  Robinson,*  and  in  Doe  d.  Bland^  ^^^' 
JordY.Jpplin^f  there  was  a  general  intent  apparent^  and  Sbawabo 
in  Doc  d.  Bean  v,  Halley,%^  there  was  a  devise  to  the  tes-  ^vTimmji 
tator's  nephew^  Jf.  Halky,  for  Ufe,  remainder '  to  his 
eldest  9on^  lawfally  to  be  begotten,  and  the  heirs  of  such 
SOD ;  and  indefanlt  of  issue  male  of  his  said  nephew,  then 
to  Bean  ;  aind  tfae  court,  in  order  to  efiectnate  the  testa- 
tor's general  intent,  determined  that  JIf .  Halley  took  an 
estate  for  life,  rcQiainder  to  hi^  eldest  son  in  tail,  remain- 
der to  himself  ip  tail>  ^1  order  to  let  in  all  his  \%%\xe  male, 
tfae  estate  not  beipg  fiven'  over  but  in  d^f^t  of  issue 
male.  In  all  these  cases,  expressions  were  used  that  the 
land^hoqld^^ptii^ii^in  theis^ijeipf  the  first  ta|cer  incbs* 
ftiiieljr,  |U)4  wjtfapol  Hmitipg  fpr  vfbafi  estate.  But  in  this 
ease  th^.^i^ftljpr  bf^  not  v^  ^ch  tenns^  but  has  nsgr- 
lowed  the  feifn  of  %hp  deso^jCK^Itfits'  (estates^  for  their  lives. 
And  tbif  is  iv)t  properly  a  cas^  of  double  intent^  one  iio^- 
GODsi^nt  ^\th  the  otbf  r^  buf  a  cf^e  of  only  a  np^e  inr 
irot,  wU^b  .ciutuiot  tak/e  e^ect  by  hyr.  Under  tbi?  de- 
ifise,l;heT^f9i\p^  we  ho^l  thiit  T/^jomas  Southcomb  topk  no 
^re^ter  i99l^  than  for  life*  ^  the  time  of  the  title  beiiie 
delivered  jlP^  /f^  ai^^lurds^  even  nearly  np  to  tb.e  time  c^ 
tbet^^  it  rested  upon  the  supposition  that  the  devisee^ 
tfaebanki?iipt,  w^  ten^pt  in  tail ;  thea/ction  at  law,  thene^ 
iw,  li^  fyf  the  ^noperfo;^a.nf:«  of  the  agreement  by 
the  irfffidtii^.  How  ffur  the  ti^e  may  be  made  good  by 
isbseqa^^tjQiccufutance^  ^  Apt  a  patter  for  our  pr^^en^ 
€pD9id^rati(0o/' 

jPmT«A  to  BB  UBUVBB«J>  TQ  VB9  jrtflBTIFF^ 
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Assumpsit  fortkt  fingle  value  of  tithes  is  npt^^  matter  "  e^Cficna^  v 
f  roper iy  belonging  to  the  ecdesiasttcai  court f'*  under  t/u  excrptin  « t%e 
nth  section  of  the  3^  £7  40  Geo.  Ill,  c.  104,  so  as  to  oust  the  conn 
of  requestS|  in  London^  of  its  jurisdiction^  wher^  the  ammut  cf  tit 
demand  does  not  exceed  $L  and  therefore^  if  the  pUintilT  siu  in  th 
court  oj  king's  benchy<>r  thesame^  the  dttendunt,  afler  verdict^wiP 
he  permitted  to  enter  a  st^ggestibn  upon  the  fottto  bar  him  of  his  (esis. 

^^''^m^^^^'^'Tr'*'^  ^^^  *"  action' of  flslimipwY  brought  by  the f  Mis- 
MiLLin.  tiff,  whp  was  rector  of  Ae  parish  of  CahtbertttH,  in 

Surrey,  fbr  the  single  value  of  tithes  due  from  the  dtjh- 
dant  to  the  plaintiff  for  two  acres  of  land  in  that  pan>h. 
For  two  years  previous  to  Larnmas,  IQOX,  the  defatdaat 
.had  paid  a  composition  of  two  pounds  two  shilliD^s 
per  actt ;  since  that  time  the  plaintiff  insisted  upon  h^v« 
ing  more,  and' demanded  31.  \6s,^^The  -  defendant  hai 
paid  2l.  14s.  3d.'  for  which  credit  wasgivcn  by  the|?i"»- 
/i/f.  In  an  accbnnt  delivered  in  wrltiog,  by  which  his  de» 
mand  was  iherelbrp  reduced  to  3l.  Is.Sd,  The  first  coont 
of  the  declaration  was  upon  a  promise  to  pay  fib'iritich/K/ 
acre,  and  there  was  another  count  **for  that  in  considera- 
tion that  the' plaintiff  had  permitted  the  defendant  to  tak€ 
the  tithes  at^ay,  the  defendant  promised  to  ^ay'quantun 
valebant/*  and  upon  this  count  the  jury  gnve  xheptainiij 
a  verdict  for  a  small  sum  under  5l.  beiog  the  difierence  be- 
tween the  original  demand  and  the  money  paid  into  court. 

M  ARRY  ATTj  for  the  defendant,  obtained  a  rule  in  Hikry 
term,  to  shew  cause  why  he  should  not  be  permitted  to 
enter  a  suggestion  on  the  roll  under  the  last  London  court 
pf  Requeue  Act,  39  *  40  Geo.  III.  c.  104,  (public  loca] 
acts)  in  order  to  bar  tbe|9/a»ii/{^of  his  costs^  the  demand 
being  for  less  than  5l.  and  the  defendant,  who  keeps  a 
shop  in  London,  and  had  actually  been  served  with  the 
process  in  this  case  within  the  city  of  London,  altbougii 
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he  resided  ftba  in  Cu^mbtrwfU^  beiog.  liable  tot  V0>^««4       ^^^^ 
in  that^court  only.  .  •>:.'•'.    Wii/,CJ«|^ 

WiGLCY  shewed  came,  bud  iniisted,  (bal  (bi^  deiOApd  ''^^' 
was  ekbeo a comiiotitioa orai<eotlDr tithefi^ lEv^hicbthe 
tideto.theireQhdd  migbicome  ijQ.'<|(ie^enj  «nd  was  alat 
properly  recoverable  io  ibe  ^cclesiaatical  conrt,  aqd  thei^ 
fore  c^ni^.  wUbin  ^the  exception  contained  in  the  above 
act,  8.  11.*  It  being  the  last  day  of  the  term,  the  case 
stood  over  for  the  opinion  of  the  court,  and  in  this  term,  it 
was  delivered  accordingly,  to  the  effect  following,  by 

Lord  Ellenborough,  C.  J.  ''This  was  a  rule  oV. 
tainedon  the  part  of  \he  defendant,  to  shew  cause  why 
the  plaintiff'  should  not  be  excluded  from  entering  up 
judgment  for  his  costs,  he  having  obtained  a  verdict  for 
a  less  sntn  than  his  original  demand,  amounting  to  less 
than  51.  nnder  tV^tatute  39  8c  40  Geo,  III.  c.  104,  t  on 
the  ground  that  the  ^efettiatUwBS  residing  and  gaining  hb 
livelihood  within  the  city  of  LonJoit, and  within  the  limits 
of  the  jurisdiction  of  the  court  of  conscience  for  the  city 
of  London,  and  that  therefore  he  was  liable  to  be  sum- 
moned in  that  court.  Tho  cioppt,-  ip  awimptit,  upon 
which  the  verdict  was  taken,  was  upon  a  quantum  valebant 
for  the  value  of  tithes  due  to  the  plaintiff  ks  Vicar  o(St. 
Gik$\  Cnmberwell,  and  retained  by  the  defendant.  The 
p/atiif}^ resisted  this  motion,  on  the  ground  of  a  proviso 
in  the  1 1th  section  of  the  act  (which  his  lordship  read.) 
We  are  of  opinion  that  this  action,  being  to  recover  upon 
^promise,  the  subject  of  it  is  not  a  thing,  in  its  nature, 
heloDging  to  the  ecclesiastical  court.     It  is  neither  more 


*  By  this  section  it  is  provided,  *'  that  the  act  shall  not  extend 
to  any  debt,  where  any  title  of  freehold  shall  come  in  question, 
Qor  to  any  other  debt  that  shall  arise  by  reason  of  any  cause  con- 
cerning testament  or  matrimony,  or  any  thing  concerning  or 
properly  belonging  to  the  ecclesiastical  court,  fdbeit  the  sanie 
respectively  shall  not  exceed  5l." 

t  Publiclocal acts. 
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f  A9»BT.61etli»  of  laWj  and  if  connected  with  the  ecdeuaakical  couH 
^**''*f  onlji  as  matter  of  'tithes^  as  to  the  right  thereto,  is,  in 
fOHie  easeSj  within  the  jiuisdiclion  of  an  eodesiasOcal 
eontt.  in  <his«ase,  kowevar,  it 4»aiio|  lie  siid  fnpdf 
to  belong  to  the  ecd^siifitioal  tonrt,  so  as  to  <mst  dK 
0D«|]t  of  requests  of  iu  jarisdiGtioa/* 

KULB  ABSOLUTS  TO  B!ftBR  T^B  SVOQESTI09. 


^fomvu/KOLrmm 


CASES 

/n  tke  CduH  6 f  king's  B^rtch, 

IN  TRINITY  TERM, 

Id  the  Forty-fourth  Year  of  King  Georgb  III. 


•  iMIilil   lull  I  11^ 

•Ue.     Ah  mU9rkej^   wAc  ia$  drmmf  nn  agreemim  klutm  two 

^iau^  ufcn  fafmak  tf  tie  €9tt$  tkcmf. 

[ULE  to  «bew  o«iise,  why,  on  paynttit  of  «o  mtfck  at 
ifaoQU  be  due,  for  the  frefMridg  and  es^cvting  a 
rtMn  asgigDtii^nt  between  Clarke  and  one  Caiwki^  the 
Satdoat  ahooU  not  pendit  CibirAf  to  lake  a  cop;  of  the 
dksiigttateiM,  aid  why  Tirrreieiboold  not  pay  Accosts 
Ae  motiwi.  Th«  aflMavits  Muoed  tbat  Cfarie  bad  ap^ 
led  to  Titrtl  to  prepare  tha  MstgniMnt  in  qoeltioo^  and 
N  in  eflbdt  the  eMt<^nt«  th^i^eof,  but  that  being 
lifted  to  biriftg  ati  n^tiM  against  Cm^ky,  who  waa  tbe 
ktr  party  to  it,  and  bating  no  copy,  ht  had  applied  to 
^nl,  trfao dnew  it  op^for  a «opy,  in  order  Co  bfe  laUe  to 
t^i^coNdyrfy  t^vidanoie  of  tbe  agve^itiMt  upon  tbe  trials 
CM  lb«  original  fthbtttd  not  be  produoedi,  n^  notice, 
^rfitmrenhmt  h^  bnd  drawn  tbe  agveeaient,  which 
Kto%«  paMfolrby  Cmsdtf,  who  did  acooidiagly  pay 
^  it*  y^tut  the  rou^  draught  wlrtoh  h^  made  con* 
iR«d  vMniy  btai^kft)  wbidi  were  mot  4lied  up  illl  tbe 
I^Meni,  and  vbM  ihie  drtgrnal  waa  in  tbe  'poasession 
^Ot&ky,  of  wM<Ai  4»e  iftformed  'C/«rX:e  w>m  to  ^pplit*d 
>trria. 


180*. 
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Clabes 

vertus 
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The  Court,  upon  inquirj,  finding  thai  Terrel  had 
made  no  offer  to  produce  the  dratigbt  which  was  in  hii 
possession,  directed  that  the  rule  should  be  discharged, 
with  costs,  upon  T^crreP^  undertaking  to  give  a  correct 
copy  of  the  agreement,  or  otherwise  that  the  rule  shoald 
be  enlarged^  in  order  to  m^e  Cawley  apactj. 


Strods  rersus  Dyson. 


Stiiodi 

v€nu$ 

Dvtoar. 


H^Aere^  pn  tke  fmxftau  of  a  koru,  tki  vaUot  kadgivm  «  mrarmtti  < 
soumdmcss  gtrntraUy^  arndtke  urvoMt  win  awt  sent  wtifi  iJke  reui^  u  t 
^genitfike  tnker  party:,  imerttd^  at  Ms  rtfuestf  ha  witkamt  m  spml 
grwerai awtkmityjrma  kU  masUr^  warraatidsaand **  to  sAe  ngimtt* 
HiUf  tkat  the  master  was  not  Scmdiy  tkisaitiratiam  of  tkt  warraif^, 
notwithstanding  the  money  ajttrwatdseamito  his 


nrmS  was  an  action  in  assumpsit,  upon  die  warranty  i 
.a  borse.  The  declaration  stated  that  in  consideraiioi 
that  the  plaintiff  h^A.  bargained  with  the  deftndami  for  i 
certatD  gelding,  for  — ^1.  the  plaintiff  undertook  to  deii< 
ver  the  said  gelding  sound,  and  averred  a  breach  of  thai 
promise.  In  another  count  it  was  stated  that  tbe  lOd 
regiment  being  at  Tewksbury,  the  plaintiff  QodertookN 
deliver  the  horse  sound  at  Tewktbury.  At  the  trial  befofl 
Lawrbncb,  J.  at  Ghucesier,  last  Lent  assises^  it  wn 
proved  by  the  Duke  of  Cumberland^  that  he  made  th 
contract  for  Strode,  the  plaintiff,  who  was  an  officer  in 
that  regiment ;  that  be  understood  it  was  comf4ete  at  thai 
time,  namely,  that  the  horse  should  be  warranted  soui 
at  tbe  time  of  tbe  sale.  One  ffooUttt,  the  servant  of 
dtfetidant,  a  .horse-dealer,  was  sent  with  the  hoiae, 
a  receipt  for  the  money  to  i$^rode,.tbe  nephew  of 
plaintiff  in  London.  The  receipt  was  for  so  moch  ok 
ney  for  a  bay  geMing, "  warranted  soand.'f  Strode  object 
to  the  payment  of  the  money  until  be  had  a  return  fj 
the  regiment  that  tbe  horse  was  sound ;  and  npou  fFool-l 
4" 
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Utfs  telling  him  that  his  master  was  going  to  a  fair^  and        ^^M* 
wanted  the  money^  hq  refused  to  pay  unless  it  wds  in-      stboZe 
serted  in  the  receipt  "  warranted  sound  to  the  regiment;"       tern*! 
upon  which  the  words  "  to  the  regiment"  w.ere  interlined. 
The  horse  was  taken  down   to  the  regiment  hy  one  of 
Dy<o/i'a  servants^  with  the  horses  belonging  to  the  regi- 
ment^ which  was  very  usually  done  with  respect  to  officers* 
horses ;  when  it  arrived,  it  was  found  to  be  very  ill^  and 
in  a  violent  feser,   and   died  very  shortly    afterwards. 
Lawrence^  J.  stated  to  the  jury  that  he  thought  the 
contract  wasc  omplied  with  by  a  delivery  in  London  ;  and  it 
appearing  that  the  horse  was  sound  when  first  delivered  in 
London^  and  that  Woollet  bad  no  authority  froQi  his  master 
to  alter  the  receipt,  there  was  a  verdict  for  the  defendant. 

And  now,  upon  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trjal, 

PvLLER,  for  the pifltVrfj^,  cited  Bolton  vjlildersden^^^ 
in  which  it  was  held  that  a  master  is  liable  for  the  con- 
tracts of  his  servant  where  the  consideration  comes  to  his 
use,  and  he  h^  not  paid  ^n  equivalent  for  it.  He  also 
cited  Grammar  and  Another  v.  Mxoji.f 

But  the  Court  were  clearly  of  opinion  against  the 
plaintiff;  and  by 

Lord  Ellen  BOROUGH,  C.  J.  ''  The  question  is  only, 
whether  Woolktt  had  an  authority  to  alter  the  original 
warranty  P  It  might  as  well  be  said   tliat  if  the  master  , 

had  been  a  merchant,  be  might  have  inserted  in  a  policy 
of  insurance  a  warranty  that  the  ship  was  an  Amc- 
fitany    . 

Rule  discharged. 


*  1  Lord  Raymond,  224  ;  3  SoUr.  234.        t  I  Strange,  65$. 
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MrLTON   versus  GftEEN^ — Junt  4. 


A  warraift  by  a  jnstiet  tf  iht  pnuct  fir  tkt  cimnlty  of  Kent,  "  £*• 
rected  io  the  centiMe  o/tke  kakfkwidnd  ^  GHImgfcain,  ic  sazttit 
g^od€  of  K.  B.*'  i9noi^  vpon  tke  Ikcc  of  it,  am  wtAmiXj  Jfn\k 
tvmtabU  tctake  tke  g^ods  of  A*M,  in  a  place,  tUnait  Uctdlj  Tcii^a 
tke  kaifJMirtdo/G.  but  bting  taitkin  tke  jurisdiaum  qftkt  Cioquf 
Fort»  \  and  tkertf^rtf  up^u  iretpoM  brought^  tkt  warrant  utct ijii* 
tifcatian  to  tke  tmUabU^  tor  is  it  necesuiry  tkai  tke  jnstiet  tknldl* 
sued  in  kis  steady  wider  tke  24  Geo.  11.  c.  44.  Semble,  t^  t^-*^ 
^e  etkerwise  if  tke  warrant  kad  directed  tke  constable  to  seize  tkt^tfiis 

.  in  a  particular  place  witkin  tke  jurisdiction  of  tke  Cinque  Ports,  eii 
not  m  tkejurisdieiion  of  tke  magistrate* 

M?tToit      T^HIS  was  an  action  of  trespass  against  the  Afendat^t 
Cmm.  ^^^  ^f  **^^  constables  of  the  half-hundred  of  Chatk» 

and  GilUngham  in  the  connty  of  Kent,  for  taking  the 
goods  and  chattels  of  the  plaintiff,  one  Smmul  MibcA, 
in  the  parrsh  of  Brrnch ;  which  was  tried   at  MaiiiM 
the  last  Lent  assizes  before  Heath,  J.  The  goods  were  ta« 
ken  under  a  warrant  of  distfesshy  one  of  the  magistratf? 
of  the  county  of  Kent,  .directed  to  the  constable  ofihe, 
lower  half-hundred  of  Chatham  and  Gitlingham  aatbod 
zing  him  to  levy  the  same  oq  the  goods  of  ^ae  Sqmi 
Milton,  for  a  fine  or  penalty  under  the  militia  laws.   Tbi 
Counsel  for  the  rfrff/w/tfrtf  objected,  at  the  trial,  iliat,l'W 
constable  acting  under  the  authority  of  the  magistrate,  hi 
ought  to  have  been  made  a  party  Io  the  suit ;  and  th 
karned  judge  was  of  that  opinion.    The  counsel  fortM 
plaintiff  then  proposed  to  call  evidence,  toshew  tliattb 
parish  and  manor  of  Brcnch,  though  locally  situate  in  tb 
half-'handred  of  GilUngham,  was  not   within  the  juiil 
Miction  of  the  same,  but  was  within. the  jurisdictioooMli 
Cinque  Ports,  and  therefore  contended  that  as  the  var 
rant  authorized  the  constable  to  act  only  witliin  the  juri^ 
'         diction  of  the  magistrate^  in  the  lower  half-huadred  a 
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Gillittgliam,  the  conslabk  had  exceeded  his  aulhority,  and       ^^^y 
eould  not  set  up  the  warrant  as  his  justification.    And  it     Miltok 
appeared  that  the  warrant  contained  no  particular  de-      Jwi. 
flcriptbn  of  the  place  in  which  tlie  constabljC  was  to  take 
thegood$,  so  as  to  require  the  constable  to  act  beyond  his. 
proper  jurisdiction.     The  learned  Judge  notwithstanding 
directed  a  nonsuit.     And  a  rule  having  been  obtained  in 
hsl  Easter  Tqrm,  by  Shepherd,  Seij.   to  shew  cau^e 
whj  there  should  not  be  a  new  trial. 

Best,  Serj.  Pitcairnk,  and  Reynolds  shewed 
cause,  and  contended  that  the  question  was  only  whether 
tlie  constable  had  acted  in  obedience  to  the  magistrate, 
for  if  the  magistrate  is  liable  to  the  action  he  ought  tQ 
kave  notice  according  to  the  statute,  24  Geo.  II.  c.  44  ; 
And  it  is  immaterial  whether  the  party  lived  in  the 
lower  half-hundred  of  Gillingham  or  not-  That  the  poa- 
gistrate  hod,  in  fact,  by  the  warrant,  taken  upon  himself 
to  decide  whether  the  party  was  liable  to  the  penalty  under  ^ 
the  militia  laws,  which  depended  entirely  upon  the  local 
residence  of.  the  plaintiff,  and  the  magistrate  alone  was  to 
be  blamed.  That  the  magistrate  having  decided  upon 
that  point,  the  warrant  must  be  considered  as  a  sufficient  .         \ 

authority  for  the  constable.  The  magistrate*  had,  in  fact, 
bv  adjudging  the  penalty,  taken  upon  himself  to  adjudge 
*!;at  the  plaintiff  was  locally  resident  within  the  lower 
h^lf-hundrcd  oi  Gillingham, 

Lord  Ellenborough,  C.  J.  '^  Ifthis  had  beei| 
specially  pleaded  by  the  constable,  how  could  he  shew 
that  this  warrant  was  to  be  executed  within  the  manor 
^^Brcnch^  Suppose  he  had  gone  into  the  county  of 
^^rrnj,  the  magistrate  \^ould  no^  be  to  blame,  except 
«)r  what  he  had  authorized  the  man  to  do  under  his  warr 
''"^ntjand  how  did  he  on  the  face  of  the  warrant  authorize 
^e constable  to  go  into  the  manor  of  Brench'?  Or,  suppose 
^econstable  had  returned  that  the/7/a//i(i^had  no  good* 
9  y  2 
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1804.  in  the  county  of  Kent,  would  not  that  be  a  gooi  retuTn  t« 
MiLTOM      the  magistrate  ?  Or  if  he  had  goods  witKin  the  half-hundred 

xenm  of  CilUngkam,  then,  notwithstanding  the  original  adjudi' 
cation  against  the  phintiff  may  be  bad,  yet  the  wansnt 
would  have  been  an  authority  to  the  constable  to  take  the 
goods  in  that  place/' 

LAWBfeNCE  J.  '*  The  manor  of  Brcnch  does  not  extend 
over  the  whole  of  Gilfingham,  Your  argument  fails  there* 
fore,  because  the  warrant  does  not  describe  that  he  lives 
in  that  part  of  the  parish  of  Gillingkam  which  is  witbia 
the  manor  of  Brcnch.  If  so,  then  we  might  have  said 
that  it  was  bad  as  to  the  justice,  but  still  it  would  have 
been  an  authority  to  the  constable.  Here,  on  the  con- 
trary, it  appears  only  as  an  authority  to  act  within  the 
proper  jurisdiction  of  the  magistrate.  I  see  nothing  inth^ 
warraiit  to  limit  it  to  less  than  the  jurisdiction  of  the  ma- 
gistrate, nor  any  thing  to  extend  it  beyond  that  jurii- 
diction.*' 

Best,  Serj.  then  cited  Price  v.  Mc^enger.^ 

Lord  Ellp.njborough,  C.  J.  ^' There  the  warranlie- 
scribesthe  very  place  where  the  persons  are  to  take  the 
^  goods,  which  place  is  in  the  county  of  Surrey.    Iftbej 

take  that  which  they  are  not  directed  to  take  in  the  ^^' 
rent,  I  must,  with  all  due  respect  tbr  that  authority,  s^J 
they  do  not  act  under  the  authority  of  the  warrant/' 

Ft  was  then  contended  for  the  defendant,  that  it  was  ap- 
parently a  mistake  only  of  the  magistrate,  c^nd  notoftbe 
constable.  That  he  was  directed  to  take  the  goods  of 
Samuel  Milton,  txnd  that  it  was  not  even  presumed  at tk 
trial  that  there  was  any  other  Samuel  Milton  in  the  pa- 
rish of  GilUvgkam  than  the  Samuel  Milton  who  lived  in 
the  manor  of  Brench,  and  that  this  was  sufficient  to  distin- 


*  3  B<».  and  Pm/.  158. 
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gnish  the  prepent  case  From  any  cade  in  which  the  constable       ^^^^ 
goes  out -of  the  county  for  which  the  warrant  is  made.*         Miltoh 


Lord  EllbnborqdqHj  C.  J.  '^  X'^^  constable  is  not 
justified  by  this- warranty  because  he  does  not  act  in  obedi-: 
eDce  to  it.  The  warrant  directs  him  to  act  within  the  county^ 
and  he  does  an  act  out  of  the  county*  If  the  justice  had 
described  the  house  locally^  then  he  might  have  been  made 
\htdefhidant,  and  not  the  constable^  because  then  the 
constable  would  be  directed  to  do  a  particular  act  not 
within  his  authority  ;  but  here  he  directs  the  constable  to 
act  only  within  the  county,  which  is  within  hi$  Juris- 
diction. This  was  not  a  mistake  of  tBe  magistrate^  but  of 
the  constable." 

Grose  J. ''  In  this  case  the  material  question  is,  whe- 
ther the  magistrate  ordered  the  constable  to  go  out  of  his 
JQrisdiction  ?  and  it  does  not  appear  that  he  did  so  in  the 
warrant;  then  are  we  not  to  hear,  by  evidence  of  the  fact, 
whether  or  not  the  donstablc  did  go  beyond  his  jurisdic- 
tion. The  case  should  have  been  heard  further,  to  know* 
whether  the  place  was  within  the  lower  half-hundred  of 
GiUinghamr 

.  Lawrence,  J. "  The  question  is,  as  my  brother  Ghosb 
has  slated  it,  whether  the  plaintiff  ought  not  to  have  been 
permitted  to  go  on  to  shew  that  the  defendant  has  not 
<ione  that  which  was  within  the  warrant.  The  warrant 
<loes  not  shew  that  the  constable  was  directed  to  do  that 
which  he  ought  not  to  do.  It  does  not  state  where  he  is 
to  levy  the  money^  but  only  that  he  is  to  execute  the 


*  In  the  course  of  the  argument,  the^  following  authorities 
*Pre  cited,  and  incidentally  argued  upon;  Q  Strange^  710; 
^facken  v.  Kemp,  1  //.  BL  15,  if.  and  Rex  v.  Chandler,  1  Lord 
^oj/m.  546,  to  shew  that  if  a  justice  of  peace  directs  a  warrant 
to  any  particular  constable  by  name,  he  may  execute  it  beyond 
tlw  limits  of  his  parish.  But  quare,  if  it  must  not  be  within  tha 
county? 


veisu* 
9a«if, 
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warrant  wkbin  hit  jtiriscliction.     I  thtdc  the  cue  vm 
stopped  short  before  ibe  eTidenoecame  to  the  tnie  point.'' 

Lis  Blanc,  J.  ''  This  is  a  case  in  whieh  therek  a  doobt 
as  to  the  jurisdiction  over  ttie  place  in  which  the  warraot 
was  executed^  and  we  have  it  not  in  evidence  whether  the 
p]ace  where  the  goods  were  taken  was  in  the  jurisdictioQ 
of  the  person  executing  the  warrant.  The  complaint  is 
that  they  ^'ere  taken  in  the  manor  of  Brench.  If  the 
plaintiff^  had  been  permitted  to  go  on,  he  wonhl  have 
shown  that  the  constable  went  to  execute  the  warrant  be- 
jond  the  limits  of  the  jurisdiction,  in  which  he  was  di- 
rected to  act.  And  if  the  warrant  directs  him  to  act 
in  the  half-hundred  of  Gillingham,  and  be  goes  out  oi 
the  half-hundred  of  Gillingliam,  it  is  no  authoritj  for 
him." 

RuiE  ABSOLUTE, 


ECPBi 


Mason  versm  Joseph. — Jmuc  4. 


Scmble.  *UndrT  a  power  ofattornty  6y  A,  foB.*'  U  vndtrwriti  any  ftv 
iicy  of  insurance  not  excerding  loo/.  and  to  subscribe  the  same  />  hi 
(A,*sJ  name^  and  to  settle  and  adjust  losses,  &c.**  Altkom/^k  B.  een- 
not  delegate  his  whole  authority  to  another ,  yet,  having  sigtteei  a  slip/f 
n  policy  ofir(Surance,  the  signature  of  his  clerk  for  Aim^  and  im  bis  ab- 
senc^f  to  a  policy  made  in  pursuance  thereof,  is  a  good  exeeuiicm,cftki 
patoer,  that  being  only  a  ministerial  act,  which  he  might  authorize  m- 
otber  to  dp  for  him;  but  he  must  himself  execute  the  power y  in  all  matters 
in  which  his  judgment  and  discretion  are  requisite.  In  the  present  case, 
the  policy,  after  it  was  so  executed  by  the  clerhfor  B.  having  been  sheh-x 
to  A.  who  then  offered  Urms  of  settlement^  it  was  held^  theU  A.  had 
adopted  the  act  of  C. 

Ma999      T^IIIS  was  an  action  to  recover  lOOl.upon  a  policvof 
Joseph.  insurance  tried  at  the  last  Lent  assizes  at  Xork,  he* 
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fore  Ch  AM  BRE,  J.  The plaintif  proved  by  the  eVidcfttce  of       tzo^ 

his  broker  an  adjustment  of  the  loss  with  otic  /.  Markhatn, 
Ibe  agent  of  th<j  defendant  appointed  under  a  power  of  at- 
torney. The  same  broker  afterwards^  met  the  defendarit 
Mi  London yQ,\\i3i  shewed  him  the  policy  subscribed  in  the 
maoner  after-mentioned^  and  an  action  having  been  com^ 
menced,  thp  defendant  offered  to  give  a  bill  for  the  Aioney 
dae  on  the  policy,-  but  refused  to  pay  the  costs.  The  in- 
surance was  effected  in  the  following  manner:  the  rfc- 
fendant,  who  resided  in  London,  gave  a  power  of  attorney 
to  one  W.  Markliam,  empowering  him  ^  to  the  best  of 
his  discretion,  knowledge,  and  judgment,  to  underwrite 
any  policy  of  insurance,  not  exceeding  one  hundred" 
pounds;  and  for  that  purpose,  to  subscribe  such  policy; 
for  him  and  in  his  name,  and  also  to  e-tamine,  settle, 
and  write  off  all  such  sum  and  sums  of  money  a» 
may  be  due  on  such  policies."  Markham  accordingly, 
irben  the  insurance  was  proposed  to  him,  signed  a  slip, 
*hich  however  was  not  preserved,  nor  was  produced  at 
the  trial,  and  wrote  upon  it  *'  100.  J.  M:  for  J.  J.** 
^t  defendant.  When  the  policy  was  made  out  in  form, 
Markham  was  absent  from  home,  and  it  was  signed  by  a 
clerk  of  Markham'%  of  the  name  of  Benn,  for  A.  Joseph^ 
hc^  Bean,  being  generally  authorised  to  sign  policies,  and 
transact  other  business  for  Markham,  in  h'ls  absense.  But 
afterwards  the  adjustment  of  the  loss  was  signed  by  Mark- 
ham  himself.  Upon  this  evidence  it  was  objected  that  a 
person  appointed  by  deed  to  act  for  another  could  not  de- 
legate his  authority  to  a  third  person  ;  and  that  the  ad- 
justment of  the  loss  by  Markham  would  not  make  valid 
the  policy  signed  by  Bean,  because  bis  authority  to  adjust 
Io>ses  was  confined  to  losses  on  such  policies  as 
should  be  signed  by  him  ;  and  also  that  the  subsequent 
oiFer  of  a  bill  by  the  dtftndantj  being  made  before 
he  was  proved  to  have  had  notice  of  the  manner  in  which 
the  pplicy  Was  executed,  was  not  &ufl5cient  to  charge  him 
^ith  it.  And  of  this  opinion  was  the  learned  judge  ;  snid 
therefore  although  the/>/afitff^offered  to  produceeyidenci 

of  acustcnu  in  Hull,  and  aUo  in  London,  to  execute  poli- 

1        •  ...        .         • 
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^  cies  by  the  agents  for  others,  and  by  their  clerks,  as  \n  tlii! 

Mason       case,  it  was  rejected,  and  the  learned  judge  directed  a  no«- 

vcrtuf  . 

/05kP«,  ^^^' 

And  now  upon  a  rule  b  shew  cause  why  th^re  shoold 
not  be  a  new  trial, 

ScAaLETT,for  the  defendant^  shewed  cause,  and  contend* 
ed  that  there  could  be  no  question  but  that  an  agent  ap- 
•  pointed  by  deed  could  not  delegate  his  authorit}',  nor  tbal  \ 
a  custom  though  it  might  be  admitted,  would  be  unavail- 
able in  the  present  case,  and  therefore  proceeded  to  argue 
that  the  defendant,  when  he  offered  the  bill^  had  not  notice 
of  the  manner  in  which  the  policy  vvassigned, 

-     V' 
Lord  Ellenboro{j<$h^  C.  J.   ^'  If  he  had   seen  tbc 

policy,  he  must  have  seen  another  name  thaa  thai  of 
Markhkm  to  it.  The  risk  was  taken  and  the  slip  signed 
Jby  Markham,  the  policy  by  Bean,  find  the  acijustment 
by  Markkam,  It  seems,  therefore,  that  there  was  a 
waiver  of  any  objection  to  the  signature  of  Bean.  I 
think  also  that  the  cause  might  have  gone  a  little  further. 
It  is  true,  an  attorney,  appointed  by  deed,  cannot  dele- 
gate.his  authority  to  a  third  person.  He  must  exercise 
liis  os:7i  judgment  on  the  principal  subject,  for  the  {wr- 
pose  of  which  he  is  appointed ;  but  as  to  any  mere  minh^ 
ierial  ad,  it  is  not  necessary  that  he  should  do  it  in  per- 
son, if  he  direct  it  to  be  done^or,  upon  a  full  kiiowIeJge 
of  it,  adopt  it.  Suppose,  for  instance,  he  had  got  the 
gout  in  his  hands,  and  could  not  actually  sign  the  policv 
himself,  he  might  have  authorized  another  to  sign  tuC 
policy  for  him.  This  is  somewhat  similar  to  the  assign- 
ment of  a  bail  bond  by  the  sheriff,  which  is  not  done  by 
himself  nor  by  the  under-sheriff,  but  often  hy,  a  clerk. 
But  it  is  sufficient  that  the  defendant  saw  the  policy  with 
the  name  of  Robert  Bean  subscribed  to  it  for  Mm.  He 
'  then  offers  to  pay  the  lOOl.  but  disputes  about  the  costs; 
and  is  not  this  the  same  as  a  tender,  even  if  il  was  not  ne- 
cessary to  go  further  in  the  cauM  ?" 


vertuc 
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G«03P>  J.    ^'.  At  any  rate,  I  think  it  was  for  the  jury       ^^M' 
to 'say,  whether  that  which  was  done  hy'  the  defindani       i  asow 
did  not  amount  to  an  adoption  of  the  policy^  subscribed,  a» 
it  appears  to  havebeen^  by  Bean.**  ''     " 

LawreKcc,  J.  "  I  think  tliefe'  is  sufficient  to  shew 
that  the  defendant  had  adopted  the  signature  of  Bean,  as 
equiVilent  to  his  bwil,  for  he  finds  fault  with  the  agent 
HJarkham;  foir  riot  having  settled  the  debt  before,  and  he 
oifers  a  4)in  for  the  debt,  but*  refuses  to  pay  the  costs, 
"though  he  aftbr wards  changes  his  mind,  and  defends  the 
action."  Rule  absolute. 


Madge  (Executor  of  Thomas)  versus  Fear. — June  4. ' 

h  assumpsit  fy  an  txecutar  for  goods  sold  and  delivered,  the  delivery 
was  proved  by  one  witness,  tut  he  also  swore  that  he  was  partner 
witA  the  deceased,  notwithstanding,  from  a  paper  written  by  himself,  the  ' 
debt  appeared  to  have  been  due  only  to  the  deceased ;  the  jury  found  a 
verdict  for  the  ^WinXxS  for  U.  145.  and,  notwithstanding  the  smalU 
ness  of  the  debt,  the  verdict  was  set  aside, 

S^xnble.     The  jury  cannot  give  credit  to  part  of  the  testimony  if  a  wit^ 
ness  a.nd  reject  part, 

T'HIS  was  an  action  to  recover  8l.  14s.  for  goods  sold      Mado» 

and  delivered,  and  for  work  and  labour  as  a  ^oy/or,     xbo^as/ 
tried  before  Hotham,  B.  at  Kingston  Lent  asf^ize^  1804.       |«'^JJ» 
The  p/tffw^j^  called,  as  the  first  witness,  T/teopkilus  Tho- 
mas,  the  son  of  the  deceased,  who  proved  the  work  done    . 
and  the  ^oods  delivered ;  but  said,  that  he  was  at  the  time 
in  partnerehip    with   his  mother,     Mrs.  Venus  Thomas, 
the  deceased.     Upon   this,  Garrow,  for  the  plaint\f, 
put  into  his  hands  an  account  of  debts  due  to'  Mrs.  T. 
VOL.  III.  N®.  20.  So 
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WW.  ThomMt  made  out  by  (lie  witness  himselfj  in  wVicb  tt 
MuDoii  count  this  debt  was  stated^  amongst  otbers>  as  due  to  Mn 
^Tltn^ti)*"^  r.  Thomtu.  the  plaint^  tlien  called  tbe  sisteT  of  th 
v€nu9  last  witness,  but  she  being  entitled  to  alegacj,  wfaid 
^'^*'  was  then  due^  and  an  ,olyectioo  being  made  to  her  itA 
aiony,  she  was  rejected  :  and  he  then  called  one  T.  Bet 
bcr,  a  button-maker,  who  d^alt  with  the  deceased,  aa 
he  proved  that  the  witness^  Thomas,  after  tbe  time  ef  th 
delivery  of  tbe  goods,  was  recommended  to  him  as  a  c« 
lomer  by  Mrs.  V,  Thomas^  when  she  was  abovt  lo  qd 
business,  upon  waidi  he  dealt  with,  and  trusted  Thorn 
the  son ;  but  that,  up  to  that  time^  be  dealt  with  Mn 
ThonuLM,  and  she  said  he  was  her  journeyman  only,  am 
he  never  considered  him  as  a  partner.  Espinasss  q^ 
ject .'  .!iat  there  was  no  evidence  for  the  plaintiff' oi  aij 
debt  due,  but,  on  the  contrary,  ifaat  the  evidence  was  d 
a  contract  with  Thtophilus  and  Fenm  nomas,  and  lU 
Thcophilus  Thomas  should  have  brought  the  action ;  asl 
of  this  opinion  was  the  learned  Judge :  but  Gv arrow  tt 
questing  to  go  to  the  jury,  Espinasse  addressed  theina 
length  ilpon  the  evidence,  and  Uiey  returned  a  verdict  9 
'  tbe  fUmt^;  and)  upon  being  requested  by  tiie  ieaniei 
Judge,  to  reconsider  it,  they  then  wd  that  they  pA 
credit  to  tbe  papers  proved  by  TheopkHns  Thomas,  buj 
not  to  the  other  part  of  b^  testhnony,  and  there  «-a>i 
verdict  for  the  |»/atfi/j^. 

And  now,  Espinasse  having  obtained  a  rule  to  she* 
cause  why  there  should  not  be  a  new  trial. 

The  Court,  upon  reading  tbe  learned  Judge's  reportj 
said,  that  there  must  be  a  new  trial,  because  there  «« 
no  evidence  of  the  delivery  of  the  goods>  without  belier* 
ing  the  evidence  of  Tluaphilus  Thomas,  which  must  be 
Received  or  rejected  altogether.  But  had  there  beeo 
other  evidence  of  the  delivery  of  tbe  goods,  his  testimooj 
might  have  been  rejected,  and  the^  the  veidict  niigbt 
have  stood. 

KuLB  ABSOLUTS. 
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1804. 


« action  being  hought  upon  a  joint  contract  against  A,  &•  and  C.  Oml 
o/tkan^  A.  tf«^  B.  /atW  M«  damages  and  costs:  and  ajurwards 
A.  hong  At  kit  action  against  Q^for,  his  skaxt  paid  for  his  w :  Htld^ 
thai  the  damagcSf  having  been  paid  by,  A.  and  B.  by  moans  of  their 
jmt  bii/  ^txehange  on.  abanher,  this  was  a  payment}Hy  them  o¥i  of  a 
JKUfimd  beOofiem  them%  «Kf  <4^  thi  action  against  C  shonid  have  been 
mboA  their  names.  Sembk,  U  wo^dd  ^ave  been  otherms^  if  the  money^ 
kai  been  jfa^by  each  out  of  his  uparate/unds^  there  being  at  the  time 
^  ^t  P^fymU  m  general  partnership  betnf/^  them* 

pHE  plaint  if,  and  the  defendant,  and  a  third  partjj,  Oiboritb 
had  been  in  partnership;  an  action  was  brought  h'J^^, 
gaiast  them  all  three  for  a  joint  cause  of  action,  but  at 
lie  time  of  commencing  that  action,  the  partnership  was 
issolved.  Harpuf  pleaded  bankruptcy,  and  the  plaintiff 
1  that  action  entered  a  nolle  prosequi  against  him.  It  was 
tated  by  one  of  the  counsel  that  he  suffered  judgment  to  go 
ijdefault  j  but  it  could  not  clearly  be  collected  whether  it 
fas  so  or  not.  There  was  a  joint  judgment  against  Oshome 
md  the  other  partner,  who  afterwards  paid  the  money  in  or- 
^vXo  redeem  themselves  from  an  execution ;  and  now  Of- 
iome  brought  his  action  against  Harpur  for  mone^  paid 
to  his  use.  Upon  these  facts  appearing  at  the  trials  at  the  last 
lent  assizes  at  Warwick,  the  plaintiff  was  non-suited,  on 
4e  ground  that  it  was  a  joint  payment  by  the  plaintiff 
^d  the  third  partner^  and  that  he  ought  to  have  been 
joined  in  the  action. 

In  jBfls^f r  Term,  Vaughan,  Serjeant,  obtained  a  rule 
to  shew  cause  why  therie  should  not  be  a  new  trial ;  and 
eiled  Brajtd  and  Herbert  v.  Balcott^  where  "  A.  B.  and 
C.  being  appointed  assignees  under  a   commission  jof 

'  ■     ■■  f 
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1804.       bankrupt^  and  haTing  acted  as  such,  A.  and  JB.  had  paii 

OmTrnx     each  half  of  bis  bill  to  the  solicitor,  it  was  held  that  J.  anj 

B.  could  not  maintain  a  joint  action  against  C.  for  bk 

proportion   of  the  money  paid^  but  shonldeadi  hsve 

brought^  separate  action." 

Wood  and  Clarke,  N.  G.  for  the  defendant  shewed 
cause,  and  stated  that  there  were  no  cases  directly  in 
point;  but  they  cited  Noy  I3();  and  also  fVardandotkenv 
Urampston,^  where  two  churchwardens  brought  a  fwn^ 
damns  to  be  admitted  to  their  office  as  churchwar- 
den, and  the  surrogate  having  made  a  false  return,  ihcj 
brought  a  joint  action  ag<'iinsthim  for  damages,  and  upoi 
demurrer  the  court  gave  judgment  for  the  plaintiffs,  saj' 
ing,  the  mandamus  and  the  whole  pro^cution  andcharee 
thereof  were  joint.  They  cont^nd^d  therefore  that  in  tHi 
case  the  judgment  being  against  two  qf  the  partnen 
jointly,  the  three  partners  having  been  previously  sud 
jointly,  the  two  must  now  sue  the  third  jointly  to  recoTCf 
the  proportion  of  the  debt  paid  for  him* 

Lb  BlanCj  J.  having  asked  whether  the  partiei 
bad  at  the  time  of  the  execution  any  joint  funds,  it  was 

answered  that  they  had  not, 

« 

Woo  p.  ''As  between  the  ^hree  dtfendants  to  the  on- j 
ginal  suit,  they  had  been  in  partnership,  but  badalli 
^t  the  time  of  the  suit,  dissolved  partnership,  and  tbeac* 
tion  beipg  brought  by  the  creditor  of  the  partnersbipi 
the  defendant  pleaded  bankruptcy,  and  was  discham<i 
as  against  the  creditor.  But  the  plaintiJT,  'and  theotljer 
partner,  though  there  was  a  dissolution  i>f  the  partnership) 
were  entitled  to  recover  against  him  the  n^oqey  paid  for  his 
use,  it  being  paid  since  his  bankruptcy ;  and  as  the  mooej 
was  paid  jointly  upon  a  joint  execution^  they  mustbriD| 
the  action  jointly.'* 


•  8  LevinZf  352. 
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Lawrence  J.  *'  Suppose  the'  execution  had  been  only       1804. 
against  one  of  them,  must  the  other  have  been  joined  in    osbornb 
the  action?"  J''''"' 

Lord  Ellbnborough,  C,  J.  ''  The  case  in  Noy,  is  of    . 
aproceediog  upon  a  judgment  which  must  follow  ibe^n- 
iry  of  the  judgnieqt.  and  in  the  case  in  Lmnz/  the  par- 
ties were  overseers  and  quasi  a  corporation." 

Lawrence^  J.  "  That  was  also  on  a  demurrer. 
To  adopt  the  expressiqn  psed  in  one  of  the  cases, 
there  the  action  springs  out  of  a  Joint  action  ;  bere^  on  the 
contrary^  it  springs  out  of  a  payment,  which  may  be  se- 
ural'm  its  nattire  ^  and  not  having  joint  fupds^  they  cQuld 
pot  pay  jointly"  .  - 

Wood  then  cited  Graham  v.  Robertson.^ 

I^awrence  J.  ^  The  action  there  was  held  to  be 
wrongly  commenced,  because  it  shopid  have  been  ei-* 
toerby  all  the  partners  jointly  or  by  each  separately.*' 

Lord  Ellenborough,  C.  J.  '^  The  question  will  ul- 
timately come  to  this  single  point,  whether  the  parties 
ftctuallj  paid  the  money  out  of  a  joint  fund  i" 

Clarke.  ''I  submit  that  this  was  a  joint  payment  by 
the  hands  of  the  attorney,  for  both  parties  were  liable  to 
l^im.  And  this  distinguishes  ihe  present  case  from  the 
case  of  Brand  v.  Bo/cotttf  for  there  it  is  expressly  stated 
tHat  each  paid  separately  ;  but  here  they  constitute  a 
joint  fund  for  the  purpose  of  paying  the  money.  In  that 
c^itby  no  means  Ibllowed  that  tlie  transaction  of  pay- 
tog  the  costs  made  ^he  assignees  partners.  Suppose  the 
parties  here  had  been  taken  in  execution,  they  would  have         ' 
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^Wt       l^iu}  a  Joiat  action  for  ipon^^  pai^j  ^9^  tbf  bei^^l^kei^ii 
^j^ec^Uon  is  eqqivaleDt  fp  pa^iqent." 

'  ILawrencEj  J.  '^Not  unless  they  paid  the  money  ;otber« 
wise  itisqnly  a  dischvge  a^  (o  themseWes." 

Lord  Ellenborough,  C^  J.  ^^  Tbougti  the  partia 
are  jointly  liable  to  their  attorney  who  paid  the  moDej 
for  theni>  yet  they  may  not  be  partners  in  a  joint  claim 
upon  the  other  partner.  As  in  the  case  of  trespasser^ 
they  would  be  liable  to  the  attorney  jointly,  but  nottothc 
ptaintiff;  nor  would  one  of  them,  who  had  paid  the  whole 
(damagesi  be  entitled  to  contribution  from  the  others.* 

Vauohan,  S>prj.  for  ^e plaintiff.  *'  The  action  cas 
only  be  joint  where  the  remedy  survives  to  the  eue  paitfj 
incase  the  other  dies;  but  here  it  cannot  be  contended  thai 
if  one  of  the  parties  were  to  die,  the  action  would  snrrive 
to  the  other ;  but  I  admit,  that  if  there  was  a  joint  stock 
tietweea  the  parties,  it  would  be  a  joint  cause  of  acticMii  bat 
-^ere  there  is  none. 

Lord  Ellenborough,  C.  J.  '^  It  does  not  appear,  up 
the  judge's  r-eport,  exactly  in  what  maaner  the  nooef  | 
was  paid ;  whether  it  was  money  advanced  by  the  attar- 
ney  for  both,  or  paid  by  them  to  him  first,  ip  order  to  be  { 
paid  over  afterwards.     If  it  was  a  joint  payment  by  the 
altorn^y,  the  debt  may  be  joiqt.    If  the  piurties  ooo- 
Iributed  the  moaey  each  separately,   §od  the  attoraey 
then  paidit^  that  circumstance  would  put  an  end  totl^ 
qnestJon.    A9 aprec^nt,  it  is  very  material  that  this  60 
should  be  ascertained  before  we  decide  vpou  the  case.'' 

It  was  therefore  ordered  to  stand  over,  and  that  in  tbi 
mean  tiipe,  an  affidavit  should  be  obtained  from  the  sttor^ 
Jiey,  to  state  how  and  when  he  paid  the  money,  and  wbc 
ther  he^received  it  from  the  parties  and  paid  it  over,  or 
paid  the  money  first,  and  then  looked  to  them  to  be  rf" 


h  ik  IW/y-PoilrM  teHf^  d/*6eorg^  III. 

]^i.  Accordingly,  on  a  subsequent  day,  Ihe  1 1th  of 
./ttnf,VAUGiiAN,Serj.slaled  that  the  attorney  had  made 
an  a^davit  stating  that  he  piaid  a  part  bfthe  money  him- 
•elf,  stiii  thai  he  pftid  th*  residue  by  means  of  a  joint  note 
bjr  the  two  patties  oh  a  banker  i'li  Birmingham. 

i&Y  ThE  co\3Rt.«1rtiisid  ajom/fbttd,  Utid  theifUlWihust 
be  discharged/' 


415 
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Fetil  versus  Sutton. — June  A* 


h»<omponded  witk  his  credit^rs^  and  paid  B.  one  of  Ids  creditors,  71.  m 
tie  pound  on  his  whole  debt,  for  which  he  gave  a  receipt  infill :  A., 
howver,  promised  to  pay  the  residue  tuhen  he  should  be  able  :  B. 
^roit^A^  assumpsit  against  K,  for  the  original  cause  of  action,  a^ 
gave  proof  of  his  ability  to  pay  *  Held,  that  this  composition  being  only 
in  consid&atidn  of  a  leU  sum,  was  tuft  such  a  payment  tn  satisfactioh  ks 
to  extinguish  the  original  debt,  akd  therefore  thai  thk  plaintilT  n^d 
not  be  put  ia  declare  Upon  the  tpecial  agreement  made  subsequently, 

THIS  W«^  an  Actionn  of  as^mpsit  to  recover  50l.  fdr 
goods  "boM  and  detivered,  and  upon  the  common 
money  counts.  At  the  trial  at  Chelmsford,  at  tire  la^t 
Lent  assizes,  the  plaintiff' f  raved  tl^e  original  debt.  On 
the  part  of  the  defendant,  it  was  proved  that  he  had  com- 
pounded with-  bfs  creditors,  and  patd  ^».  in  th«  potind, 
upon  which  occasion  the  plaintiff  had  given  a  receipt, 
dated  March  10,  iSiOS,  Tor  171.  10s.  being  the  amount 
of  the  said  composition,  which  receipt  concluded  «ritli* 
the  following  words—*'.'  which  I  acknowledge  to  be  in  fiiU 
for  all  demands,  from  the  beginning  of  the  world  to  this 
day."  Theplaintiff,  however,  rebutted  this,  by  proving  a 
subsequent  promise  to  pay  the  residue  whenever  be  should 
be  able^  and  also  gave  evidence  of  the  defendant's  ability. 


Fktic 
veraiu 

SVTTOK. 


f 
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^^^-  The- d^endant*s  counsel  insisted  that  either  thi^ receipt 
was  a  discharge,  or  that  the  action  should  not  have  been 
for  goods  sold  ao  J  delivered,  hut  upon  the  new  and  sub- 
sequent promise,  in  special  assumpsit ;  on  which  ground 
there  was  a  verdict  for  the  defendant. 

Apd  now  a  rule  having  been  obtained  to  shew  cause 
why  there  should  not  be  a  Hew  trial. 

Best,  Serj.  for  the  defendant,  shewed  cause,  an^  in- 
sisted upon  the  grounds  taken  at  the  trial,  and  cited  But- 
ler's Ni.  Ft.  123,*  to  shew  that  after  an  agreement  and 
satisfaction,  no  action  would  lie  upon  the  former  ground 
of  action.  He  also  cited  the  case  of  a  horse  being  giTen 
and  accepted  in  satisfaction  of  a  debt  for  money. 

Lord  ELLEN'BORorGH,  C.   J.    *'  How  do  you  mate 

out  that  the  receipt  of  I7l.  lOs.  is  a  good  discharge  fora 
'debt  of  501,  Xi\  order  to  bring  your  cases  to  the  same 
point,  you  must  shew  tliat  the  payment  of  17l.  10s.  is  as 
good  a  discharge  and  extinguishment  of  the  debt  as  the 
giving  of  1  he  hone  was  in  the  other  case.  Thecaieof 
•  tieuthcott  V.  CrookshankSf  f  is  directly  against  you,  and 
that  was  decided  on,  the  authprity  of  the  case  of  Cnmhft 
V.  M'ane  J  It  is  said  indeed  that  there  are  cases  in  which 
.tbatjwas  over-ruled,  but  1  cannot  -find  them.  Homfi 
V.  Hardcastle,  H.  26 Geo.  in.§,  Incited  as  an  authontj; 
but  I  have  looked  for  a  note  of  that  case,  and  caaQot 
find  it:"  ' 

Lawrence,  J.  "  I  wish  you  would  eslaj>lish  that  par* 


1*  •    / 

*  Cites  Knight  and  Cax,  per  Pembertofu,  Ch.  J.  in  Sussex^  l60C 

t  2  Term  Kep.  42.  J  1  Sfr.  426. 

^  Referred  to  by  Bvlhri  J.  in  tlie  cas^  of  Henthcote  v.  Croc's- 
4hanh,v^hcTe  he.said  that,  in  that  case,  in  which  Cwnb€ry.^'a^<* 
was  denied  to  be  law,  Uie  party  actually  acccpte(L 
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Hienl  of  a  less  sum,  without  any  thing  else,  can  be  an       ^^^** 
extingnishment  of  a  debt  for  a  greater  sum/'  Fbti^ 

9enu$ 

Le  Blanc^  J.  ''  It  is  expressly  laid  down  in  Cumber 
T.  Wane,  that  the  giving  of  a  note  for  5l.  cannot  be 
pleaded  as  a  satisfaction  for  151.  In  Heathcote  v.  Crook-  ' 
danks,  there  is  a  case  referred  to,  in  2  Leoriard,  214,  that 
it  is  a  good  plea,  in  an  action  of  assumpsit,  that  after 
the  promise  made,  the  plaintiff  discharged  the  defendant 
from  it,  so  that  payment  of  a  less  sum  may  go  in  discbarge 
of  a  greater,  but  that,  I  take  it,  is  before  the  promise  is 
broken.  The  sum  here  is  not  of  sufficient  magnitude 
to  have  the  case  put  in  another  form." 

Shephkkd,  Seij.  for  the  plaintiffs,  referred  shortly  to 
the  case  of  Heathcote  v.  Croohhanks. 

Lord  Ellenbobough,  G.  J.  ''  We  have  here,  in  the 
case  of  Cumber  v.  Wane,  m  express  authority  that  a  lew 
^m  cannot  go  in  extinguishment  of  a  greater ;  and  the 
same  point  is  determined  in  Jdams  y.  TapHn"^  Upon 
this  ground  the  court  made  the 

Rule  absolutx. 


Peto  (qui  tam)  versus  Hague. — June  5. 


lofwni  an  actimt  against  the  vendor  of  coals,  not  having  oUaimd  a  coai 
meter's  ticket,  forapenaity  of  50/.  011  tke.i^tA  Geo.  IK  c.  35,  «.  11, 
the  plaintiff  need  noi  froceed  to  convict  the  offender  before  ajnstice  of 


•  4  Mod.  138. 
VOL.  III.  29^  £1.  3  H 
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18M.  ^e  P^^^f  though  that  clause  of  the  act  contaims  the  tnrds  being 

p        .      ^       thereof  convicted  by  the  oath  of  two  credible  witnesses  before 

vertug  one  or  more  justices,  &c,  Forhy  the  %ist  clause,  wkick  euacu,  thi 

Jt4GUi»  ^i  pgnalties  above  5/.  shall  be  recovered  by  action  in  the  superior  courts^ 

those  words  must  be  taken  to  apply  only  to  the  case  of  the  j/.  penalty  k/01 

the  carter,  imposed  ly  the  same  i  ith  clause, 

Semble.     A^  coal  waggon  is  within  the  cloMse,  though  the  act  contm 

only  the  words  cart  or  carta. 

A  CTION  for  several  penalties  of  50l.  each,  on  the 
19  Geo*  H.  c.  35,  s.  11^  for  not  having  a  coal-me- 
ter's ticket  wilh  the  waggon  in  which  the  coals  were  car- 
ried ;  verdict  for  \\i^ plaintiff . 

G ARROW,  for  the  defendant,  moved  for  a  new  trial,  or 
an  arrest  of  judgment,  as  the  court  should  see  fit,  on  the 
ibllpwing  ground.    The   11th   clause  in  the  statute  on 
which  this  action  was   founded,   provides  that  'Mfaoy 
cart  or  carU  loaded,  or  which  shall  be  sent  or  driven  frooi 
any  wharf,  warehouse,  or  place,  within  tlie  city  and  liber* 
ties  of  WeHmimier,  Sec.  without  first  having  obtained 
such  ticket  as  aforesaid,  then,  and  in  every  such  case  tU, 
vendor  T)f  the  $aid  couts,  and  the  driver  or  carter  of  suchi 
cart,  being  convicted  thereof  by  the  oaths  of  two  or  more 
credible  witnesses,  before  one  or  more  of  his  majesty's 
justices  of  the  peace,  &c.  shall,  for  every  oflence,  l'orliA| 
and  pay  the  respective  sums  following,  to  wit,  the  vendotl 
of  such  coals  the  sum  of  50l.  and  the  driver  of  such  cari 
the  sum  of  5l. ;"  but  by  a  subsequent  clause,  namely, th 
SJ^t  **  tbe  aforesaid  several  forfeitures  and  penalties  in 
posed   and  to  be  incurred  by  virtue  of  or  under  this  ad 
shall  be  recovered,  &c   in  the  manner  following,  thati 
to  v^ay,  such  and  so  many  of  tlie  said  tbricitures  and  pena 
tics  as  do  and  shall  exceed-  the  sum  of  6i.  by  actions 
debt,  &c,  in  an}'  of  his  majesty's  courts  of  record  at  W^ 
^  fninsttr  ;    and  all  other  the   aforesaid  penalties  and  foJ 

fei lures,  shall  be  recovered  by  way  of  complaint  mail 
itnto  any  one  or  more  justice  or  justices,"  &c.  He,tW 
fore,  contended,  that  either  Xiie  plftint iff  should  havepf^^* 
oeeded  to  iccover   the  penalty  beioi^  t^e  ifi»g^^^ 
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hehw,  or  that,  if  he  is  permitted  to  sue  in  the  court  of       ^^^ 
King's  Bench,  under  the  last  clause^  yet  it  is  a  condition   Peto  (q.t^ 
precedent  to  that  action,  that  he  should  first  proceed  to      H^li*^ 
obtain  a  conviction  before  a  magistrate,  and  that  the  de- 
claration should  have  stated  that  the  defendant  was  thereof 
convicted   before   a  magistrate.     He  cited  3  Term  Kep. 
422,  where  Lord  Kent/on  states,  that  it  is  more  convenient 
for  a  defendant  to  be  prosecuted   for  a  penalty  before 
a  magistrate,  than   to  be  sued  in  the   superior   courts; 
and  to  a  question  from  the  court,  whether  it  was  ever 
known  in  any  case,  to  be  necessary  to  proceed  before  a 
magistrate  to  establish  evidence  on  which  to  found  aa 
action  of  debt  for  a  penalty,   he  said  that  probably  it 
might  have  occurred  to  the  legislature  that  it  was  very 
convenient  to  have  the  fact,  concerning  the  ticket  being- 
with  the  cart,  ascertained  itKmediately,  and  tliat  it  was 
therefore  required  that  the  party  should  go  immediately 
before  a  magistrate. 

Lord  Er.LENRORouoH,  C.J.  "  I  can  easily  see  hov 
the  obscurity  in  these  clauses  has  arisen.  The  legislature 
has  put  in  a  new  penal  clause,  which,  instead  of  coming 
in  after  tlie  others,  comes  in  before,  but  was  intended  to 
be  the  last  clause  in  the  statute.  The  whole  objection 
proceedsupon  the  mistake  that  it  is  absolutely  compulsory 
Bpon  the  party  to  go  before  a  magistrate.  Transpose  the 
Other  clause,  and  it  will  be  perfectly  clear.  The  defendant 
must  bring  bis  writ  of  error." 

Le  Blanc,  J.  *'  If  it  is  necessary  to  proceed  to  con- 
viction before  a  magistrate,  tbere.niay  be  an  appeal  to  the 
<iuarter  sessions,  and  there  is  then  a  clause  of  limitation/** 

Rule  nisi  refused. 


•  The  22d  section  gives  an  appeal  to  the  next  general  quarter 
^eisioQs,   The  23d  section  takes  away  the  writ  of  certiorari, 

3Hi 
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1804.  Garrow  stated  that  an  ol^ectioo  was  taken,  at  the 

pBTt>  (q.t.)  ^*''  *^*^  ^^^  coals  were  stated  in  the  declaration  ti>  be 
^enu9       loaded  in  a  wagg9n,  whereas  the  word  waggon  was  oot 
in  the  act.    Bat  this  objection  be  now  abandoned. 


Thomas  Dorribns  rerstcs  Hutcbinsok.— /tf/if  5. 


Action  for  not  accepting  stock  i—TAe  plaintiflF  tendered  the  stock,  9i 
the  day  agreed  on  for  wuiAing  the  transfer,  and  the  defendant  rejksed  ti 
accept  it ;  Hefd,  that  the  plaintiflT  need  not  wait  till  the  end  of  that  iaj^ 
hut  may  sell  the  stock  to  a  third  person  iwmediately  after  the  tcnJer 
mad  refnsatm 

DoAAitKt  TN  an  action  for  not  accepting  stock  tried  at  Gmldhall  io 
HuTcaivfON.  ^^^  sittings  after  Easter  term^EasKiNB  moved  for  a  new 
trial,  and  stated  nearly  as  follows : — The  declaration  stated 
'*  that  Xktt  plaintiff,  at  the  time  of  making  the  contract, 
was  possessed  of  10,0001.  3  per  cent  consols ;  and  that  oa 
the  6th  of  May,  1805,  it  was  contracted  and  agreed  be- 
tween tbe/^fajn/i^and  the  defendant,  thattlie  plaintif 
ahonld,  on  the  10th  day  o(May,  then  next,  transfer  the 
aforesaid  10,0001. 3  per  cent,  consols  to  the  defendttnt,tini 
the  defendant  should  then  and  there  accept  the  said 
stock  and  pay  for  the  same  at  the  rate  of  7dl.  per  cent; 
that  he,  the  plaintiff,  was  on  the  10th  day  of  May  ready 
and  willing,  and  did  on  the  said  1 0th  day  of  May  offer  to 
transfer  the  said  sum  of  lO^OOOl.  to  the  defendant,  and 
then  and  there  requested  the  defendant  to  accept  the  same, 
but  the  defendant  did  not  nor  would  then  accept  the  said 
10,0001.  although  so  requested,  but  then  and  there  wholly 
refused  so  to  do."  The  facts  proved  by  tlie  broker  wh^ 
made  the  bargain  and  sold  the  stock,  were  in  substance 
as  follows  i^Thomas  Dorriens  had  on  that  day,  the  5th  of 
May,  18^57^1.  3  per  cent  consols^  out  of  which  he  traa9- 
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ferred,  on  the  10th  of  Ma/,  10,0001.  as  stated  in  the  decla-  j«04^ 
ration,  and  he  also  sold  50001.  of  it  to  a  person  of  the  name  Dor«zeva 
of  FowcL  But  originally  lo,006l.  wece  sold  ^J^^^^uvjIZ'iI'bou. 
Hiiichiuson,  the  defendants  He  received  his  orders  from 
Thomas  Dorriens,  and  there  was  no  evidence  of  any  stock 
in  the  hands  of  George  Dorriens,  the  brother,  to  whom 
50001.  of  it  was  afterwards  ascribed,  as  being  the  seller  of 
that  som.  Nor  was  there  any  evidence  of  any  authority 
from  George  Dorriens  to  Thoma$  DarnViiu  to  sell.  But 
he  said,  that  after  having  made  the  contract  with  the  dt- 
fendant,  without  mentioning  the  seller's  name,  he  met 
Thomas  Dorriens  alone,  and  he  desired  him  to  put 
10,aX)l.  of  it  to  the  account  of  himself,  and  5,0(X)1.  tq  th^ 
account  of  George  Dorriens,  although  he,  the  broker,  had 
actually  made  an  undivided  contract  for  the  I5,000l.  He 
then  saw  the  defendant;  and  offered  to  transfer  the  15,000i* 
but  he  said  he  would  abide  by  the  determination  of  the 
stock  exchange.  Having  made  this  offer,  about  12  o'clock, 
be  immediately  sold  the  stock  without  waiting  till  the  end 
of  the  day,  and  it  sold  for  only  64l.  per  cent.  Xiord  El* 
LENSORotGH,  C.J.  at  the  trial,  was  struck  with  the  dif- 
ficulty of  the  case  in  this  respect;  viz.  how  the  15,000U 
originally  sold  by  the  broker  could  be  split  into  two  parts, 
aad  be  ascribed  to  twa  different  persons  as  sellers.  It  was 
suggested  that  a  case  should  be  made,  but  a  difficulty 
occurred  in  settling  It.  The  broker  was  agent  for  the  one 
and  the  other  of  the  parties,  and  he  was  asked  the  ques- 
tion, whether  he  had  before  that  time  received  orders  of 
this  kind,  and  whether  on  selling  stock  in  this  way,  when 
he  had  so  ascribed  it  to  George  Dorriens,  he  had  assented 
to  it.  He  answered  in  the  affirmative. 

Lord  Ellenbobough,,C.  J.  "  Nothing  occurred  at, 
the  trial  to  make  this  appear  an  after-thought.'' 

Erskine.  ^'Thomas  Dorriens  directed  the  broker  to  sell 
15,0001.  generally,  and  he  might  have  sold  it  in  as  many 
contracts  as  he  pleased^  and  they  would  be  each  of  them. 
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1804.       valid.    But  then  my  difficulty  is  this;  when  the  broker 
DoITiTNs     *^"s  15,0001.  in  one  contract,  the  purchaser  is  liable  to 
--*  ««"M       ^jjjg  action  only  for  the  breach  of  the  contract:  bntbv  tbe 
subsequent  transaction,  he  is  made  a  purchaser  of  two  gij- 
tincl  quantities  of  stock;  upon  two  distinct  contracts,  aivi 
liable  to  two  actions  instead  of  one.  The  broker,  it  is  true, 
does  not  name  his  principal  at  the  time,   but  he  must  af- 
terwards name  the  principal  who  actually  employed  hlci. 
He  must  either  stand  in  the  place  of  the  principal  him- 
'  self,  or,  if  not,  must  be  a  faithful  witness  to  represent  the 

truth  of  the  transaction.  But  in  i^ci^-Thoma^  DornVwdid 
not  say  'Sell,5,000l.  of  my  stock  to  one,  and  10,00)1  to 
another;'  but,  finding  that  he  had  made  a  contract  tor 
fO,OOOl.  stock,  and  when  the  transfer  was  to  be  oiadr  he 
could  not  transfer  the  whole,  he  a!t«Ted  his  orders  to  ti.e 
broker." — Erskine,  therefore,  conlentlud  that  the  ron- 
tract  was  not  proved  as  laid  in  llie  declaration:  acd 
then  argued  further  that  the  defendant  had  the  i*hole 
of  the  10th  day  of  Mnif  for  performing  the  contract, 
and  that  the  plaintiff  ought  not  to  have  resold  tne  t  k 
until  the  expiration  of  the  whole  time  within  whica  tte 
defendant  was  bound  to  accept  it. 

Lord  Ellenborouoh,  C.  J.  "  He  has  not  the  whole 
of  the  10th  of  Mai^f  when  there  is  an  expres*?  requ<>tand 
refusal,  during  the  early  part  of,  that  day,  to  accept  tbe 
stock." 

Erskine.  ''  I  do  not  require  thai  the  plaintiff  should 
ask  the  defendant  again,  after  the  first  refusal ,  but  sUll  i 
submit  thathe  should  keep  the  stock  the  whole  of  the  day, 
and  not  incapacitate  himself  from  performing  the  contract, 
on  his  part,  if  he  should  be  required,  at  a  subsequent  time 
of  the  day." 

Lord  Ellenborouoh,  C.  J.  (after  readingpart  ofthe 
broker's  e vide uce  to  prove  a  positive  refusal  to  accept  at 
twelve  o'clock  on  the  1 0th  of  May)  "  The  answer  oftha 
defendant  to  tbe  broker's  offer  to  transfer  was  adiapenss* 


In  th^  Forty- Fourth  Year  of  George  III.  42S 

lion  from  all  necessity  of  any  further  wailing*    An  abso-        18M. 
lute  refusal  given  at  any  time  of  the  day,  is  a  refusal  at    DoTTiln* 
the  end  of  the  day.     As  to  the  other  ground,  all  the  great        ««»«" 
contracts  which  are  made  in  this  capital  w6uld  be  bj»d,  jf  "''^•"^•'••»'- 
whatis  insisted  upon  here  was  strictly  required.     The  bro- 
ker never  mentions  the  name  of  his  principal.      The 
broker  here  deals   with    15,0001.    at  first,  and    1.5,0001.  , 
hehad  of  Thomas  Dorrints,  originally.  He  says,  in  his  evi- 
dence, he  thinks  George  was  by  at  the  time,  but  he  will  not 
swear  positively.     But  the  15,0001.  which  was  sold  to  the 
defendant  by  Thomas  Dorriens  he  always  had.  The  broker 
comes  to  him  and  says,   '  how  shall  I  ascribe  it  V  and  he  - 
directs  him  how  to  do  it :  th^re  is  nothing  in  this  which  can 
affect  the  contract.     I  did  not  communicate  witli  the  re-f 
spectable  persons  who  sat  by   me,  ti/l  after  the  verdict; 
but  they  said  that  tlie  bargains  could  not  be  made  unless 
this  was  permitted.     These  were  the  persons  actually  hold- 
ing the  stock  at  the  time  when  the  transfer  was  made,  and 
that  seems  sufficient  to  enable  them  19  bring  their  actions 
Bpon  the  statute  of  the  7  Geo.  II.  c.  8.'" 

RUL£  NISI  REPUSED, 


Benton  versus  Prabd.     June  7. 


hi  penal  aciioM  for  bribery  by  the  same  plaintiff,  against  thf  same  de- 
fendant, the  court  refused  to  consolidate  thrm^  there  beinfr  forty  instancy 
of  hrihrry  dectarect  upon  in  each  action.  In  prn  a  I  actions  the  court  will 
f4iker  Tr(piire  that  the  trial  of  each  cj^^nc  should  be  separated  as  muck 
«J  possible^  for  the  convenience  of  trial.  Where  there  hre  aaions  in  tki$ 
cnn^  and,  al$0  in  another  courts  betwfen  th^  same  partieSy  this  cour^  will 
not  impose  terms  concerning  the  actions  in  this  court,  in  order  to  compel 
cny  thing  to  be  done  in  the  other  actions  ;  but  application  must  be  made 
to  the  court  where  they  are  brought. 

POXST  moved,  on  the  1st  day  of  the  term,  to  consolidate      Bintoit 
the  dedaratioQS  in  several  cau^s^  there  being  three     ^^^^^ 
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actions  in  tbis  coart,  belwcCTi  the  swaie plaintiff  andlhe 
^  same  defendant,  for  penalties,  for  bribery  committed  al  the 
election  for  Ajlesbury,  and  also  some  other  actions  in  the 
court  of  exchequer.  The  court  then  granted  him  a  rule 
to  shew  cause,  so  far  as  respected  the  actions  in  this  coart 
only,  but  refused  to  interfere,  with  respect  to  the  actions  ia 
the  court  of  exchequer,  even  by  imposing  terras,  as  to  the 
actions  in  this  court,  in  order  to  compel  any  tiling  to  be 
done  in  the  court  of  exchequer. 

Erskinb  now  shewed  canse^  and  stated  that  there  irerr 
forty-one  different  persons  bribed,  and  that  if  the  three 
actions  were  consolidated,  the  one  hundred  and  tweoty 
cases  wonld  be  joined  in  one  action. 

Lord  Ellbn  BOROUGH,  C.  J.  "  In  criminal  casein  the 
'  object  is  always  to  prevent  cases  that  are  distinct  from 
being  blended  together.  If  there  is  any  delay  on  the  part 
of  the  plaintiff,  or  any  vexation,  there  is  a  proper  remedy. 
AH  cases  of  consolidation  stand  on  the  footing  of  convem* 
ence.  It  maybe  convenient,  in  cases  of  assumpsit, to 
unite  the  different  actions ;  but  in  this  case,  where  there  are 
forty  penalties  in  each  action,  it  appears  that  it  would 
be  doing  injustice.  The  joining  of  ItO  cases  of  bri- 
bery  in  one  action,  would  cast  upon  the  jury  asd 
the  judge  a  labour  which  would  be  too  much  for  the 
faculties  of  man;  so  that,  if  the  actions  had  been  joined,  we 
should  rather  have  been  inclined  to  have  disjoined  them.*^ 

Lawben CE,  J.  '^  The  defendant  cannot  have  to  complain 
of  any  vexation^  if  he  has  committed  bribery  in  as  maoj 
cases  as  he  is  charged  with/' 

Rule  DiscHAiesv. 


Im  iie'fbrif^Hmni  Yaur^Geargtia.  4k5 


AifONYMous. — June  7, 


ASiUpfMiddUwSf  mmmaiUn  Monday  next  afier  the  martm  tftke  kfy 
Trinity,  wm*  kM  irreguUr  \  but  the  rule  to  ut  aside  t^  prxudi^gs  9fas 
**^iA'^fJk^  ihtypany  tgamnd,  Mprnj^ymint  ff€$ttsj  midab^n^ 
tptdfyi^g  tie  mt^ndmeMtSy  n  tU  nie  misi  ;  motmtkumuliwg  tit  dcfiio- 
dant  mas  in  enstfiify* 

jM'ARRYATT  shewed  cause  against  a  xitle  obtained  ^j  AuMmaviw 

NoLAN^  to  shew  cause  whj  the  proceedings  sbonjd 
not  be  set  aside  for  irregularity^  in  the  process.  The  de-- 
Jtndnni  waft  arrested  on  the  3 1st  of  JIf  dry  on  a  bill  tSMU^ 
iktex  retamable .''  on  Monday  next  after  the  morrow  of  tie 
kfy  Trinity,'*  whereas  the  last  return  before  Monday  the 
4th  of  June,  which  was  the  day  meanly  wasthe  oetaoe  ^ 
Iht  Holy  Trinity,  and  it  should  have  been  **  on  Monday. 
lext  after  eight  days  of  the  holy  Trinity/* 

Lord  Ellen  BOEorcH^  C.  J. ''  If  die  writ  bad  said  it  will 
belhe22d  Monday  iii  the  year^the  Return  would  have  bees 
qaite  as  good  as  this.  -  When  the  proceedings  arc  bj 
Ul^  the  day  of  the  week  is  always  stated  with  reference  to 
the  last  return/* 

Maebtatt  then  prayed  leave  to  amend,  and  that  the 
rule  might  be  enlarged ;  which  was  granted^  notwithstand* 
>Dg  the  defendant  was  in  custody.  The  plaintiff  wnB, 
l^wever,  ordered  to  specify  his  amendment  in  the  rule 
niti  U>  be  drawn  up  by  him^  and  to  pay  costs* 


VOL,  HI,  K*.  ?1.  Si 
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iw*-  Akontmous. — June  11, 


Wkireacauu  is  re/erred  to  an  arbitrator ^  and  the  costs  wrt  toaHdetU 
euentf  and  tke  arbitrator  tuttards  a  specific  per/brmance  qfsometkhg 
to  Be  done^  wkick  proves  that  tke  events  infact^  is  imJmmroftke^Xm' 
tifr,  he  is  entitled  to  costs  \  aUkongk  tke  arbitrator  does  not  atoari  « 

•  verdict  to  he  entered  inform,  As^  wkere  in  am  action  oftrvocrfareom  tke 
arbitrator f  instead  of  awarding  damages  and  a  verdict ^  amardei  tket 
tke  pUintiff  skauld  kao^  a  rigkt  of  entering  tke  defendant's  hon^ 
&C.—N,  B.  ItseemSf  in  tkis  case^  tke  costs  were  to  abide  tke  event  efik 
award,  not  "  tke  event  of  tke  cause.** 

Auonruovt,  O^  anile  to  shew  cause  why  the  master  should  nollax 
the  costs  for  the  plainHff,  &c.  it  appeared  that  an 
action  of  trover  for  com,  8lc.  had  been  referred  U>  an  ar- 
bitrator, with  an  agreement  that  the  costs  of  the  actum 
should  abide  the  event.  The  arbitrator  instead  of  award- 
ing a  verdict  to  be  entered  for  the  plaintiff,  awarded  to 
him  a  right  of  coming  into  a  certain  bam  tothrssh  his 
com  there,  and  directed  that  the  incoming  tenant  should 
prepare  the  barns  for  the  outgoing  tenant,  theplaintif* 
and  permit  him  to  thrash  out  his  com  there :  but  be  bad 
omitted  to  give  the  plaintiff  his  costs,  and  direct  a  verdict 
to  be  entered.  And  it  was  now  contended  for  the  plaint^ 
that,  although  this  was  an  award  of  a  thing  to  be  performed 
by  the  defendant,  instead  of  giving  formally  a  verdict 
to  be  entered  in  the  action,  yet  the  event  being  substanti- 
^ly  in  his  favour,  the  plaintiff  vfBS  entitled  to  his  costs: 
and  of  that  opinion  was  the  Court;  and  Le  Blakc^ 
J.  observed,  that  it  was  agreed  that  the  costs  were  to  abide 
the  "  event  of  the  award,"  and  not  "  of  the  action." 
And  upon  3  T.  Rep.  138,  being  cited  for  the  defendant, 
Lawrence,  J.  said,  "  that  was  a  case  in  which  the  drftn- 
dant  was  not  liable  to  costs  at  all.'' 

I113I.E  ABSOLUTS  TO  TAX  THE  PLAINTIFF  BIS  COSTS. 
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Anonymous. — June  18.  i^^- 


Wkm  the  rule  to  return  a  writ  expires  in  vaeatiant  the  skerifkas  till  the 
next  term  to  return  it.  Suck  a  return  he/ore  tie  sitting  of  tie  court. 
wtkeist  day  of  the  subsequent  term  was  keid  gqfid,  Q,  Wketker  he 
k^snottkree  days  in  tkatttrmf 

r\N  a  rule  to  shew  cause  why  an  attachment  against  the  AtroiitMovs; 

sheriff  of  -^  for  not  returning  a  writ  oi  ffi.ffa. 

stiould  sot  be  set  aside  for  irregularity^  it  appeared   that  . 

the  writ  of  ffi.fa.  was  issued  in  Easter  term  last,  return- 
able on  Saturday  the  ISth  of  May,  and  on  the  last  day 
of  the  ierm^  Monday  the  14th  of  May,  the  plaintiff  oh'^ 
taiaed  a  rule  to  return  the  writ,  which  expired  in  six  days, 
and  with  which  the  sheriff  was  duly  served.  This  rule  ex-  . 
pirJDgin  vacation,  the  sheriff  did  not  actually  return  the 
writ  till  the  first  day  of  this  term  ;  but,  on  that  day,  and 
before  the  sitting  of  the  court,  he  filed  his  return. 

EasKiNEand  T.  W.  Carr  contended,  that  the  she- 
Tiffought  to  return  the  writ  on  the  day  mentioned  in  th^ 
rule;  and  Carr  cited  the  rule  of  the  32  Geo.  III.  by 
which  it  is  ordered,  that  **  in  future  all  writs  shall  be  re- 
lumed on  the  day  on  which  the  rule  to  return  the  writ  ex- 
pires^ and  if  not^  an  attachment  may  issue  on  the  next 
day/'  and  he  said  that  the  rule 'expiring  in  vacation 
would  be  no  excuse  for  not  obeying  it,  for  he  might  re* 
turn  it  as  well  in  vacation  as  in  term,  the  treasury  cltam^ 
icr  being  not  in  fact  shut;  for,  though  the, clerks  would 
xiot  receive  the  return  upon  the  ordinary  fee,  yet  they 
would  file  it  for  a  fee  of  five  shillings  and  six  pence,  eveii 
during  vacation.  That  the  poundage  to  the  sberiffwas 
paid  in  consideration  of  the  expences  he  might  be  put  to 
k  the  return,  &c.  That,  if  the  writ  were  not  to  be  re^ 
turned  ttU  the  next  term,  because  the  rule  expired  i« 

S  1  9 
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IBM.       vacation,  it  woald  be  of  little  advantage  to  apbutfi/lo 
Airo»TH«v9.  E^^  execution  towards'  the  end  of  TrtHiij  terwtj  as  the 
sheriff  migbt  delay  returaing  his  writ  the  whole  of  the  long 
vacation. 

Lord  ELLBNBOttOtJOH,  C.J.  '^'Hie  rule  of  court  cited 
by  the  oomifl^l  for  the  ptaimiif  applies  only  lo  a  case 
in  which  the  mle  expires  in  tern  time,  for  it  says  that 
thia  party  may  move  for  an  attachment  '  the  nezldaj;' 
bat  he  could  not  do  that  in  vacation.'' 

Lawbencb,  J.  '^  The  Master  say^  it  is  not  the  practice 
to  leturo  the  writs  in  vacation,  and  he  has  furnished  me 
with  a  note  of  Mr«  Biniom^s,  which  says^  that  ^  where  the 
writ  is  returnable  at  the  end  of  the  term  and  the  sheriff 
is  lakdj  and  there  remain  only  three  days  of  the  terni)  be 
bas  tbiee  days  of  the  next  term.*  But  il  is  not  necessair 
to  inquire  whether  he  has  three  days  in  the  next  term 
or  noty  with  respect  to  this  case,  for  here  it  was  filed 
before  the  silting  of  the  court." 

Attachment  dischabcbd. 


Clarke  vtruu  Fisher. — June  18. 


Wlitre  iken  has  beai  an  arrest ^  and  a/ierwardt  a  payment  of  mang  t^^ 
courts  by  tkt  defendant,  of  a  Uss  sum  than  the  snmfor  wkick  he  wasktid 
io  bail,  and  ike  pUintiiTiai  taken  it  out  and  disamtinnedj  tke  pUintif 
is  still  entitled  to  his  costs^  notwithstanding  tke  act  43  Geo.  HI.  ^> 
46  ;  unless  the  defendant  can  skew^  aliunde,  tkat  tke  plaintifi'  kadv\ 
probable  cause  for  arresting  him  for  tkat  amount. 

Clabvi      j^RSKINE^/or^ik  plaintiffs  shewed  cause  against  a  rnlc 
^ertus  p^  shew  cause  why  the  plaintiff  should  not  be  pre- 

vented from  entering  up  judgment  and  taking  out  execu- 
tiop  for  his  costs,  under  the  statute  43  Gto.  III.  c. 
46y  s.  3,  apd  stated  nearly  as  follows  : — *'  The  arrest  was 
originally  for    ninety-five  pounds.    Th6  defendant^  iu 
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Ettster  Ienn,ju6lified  bail,  paid  75\.  tn^  courts  and  {beaded  ^^^^ 
a  set-off,  upon  which  he  demanded  ^dl.  4s.  ^d.  The 
fltimiif  did  not  arrest  for  his  whole  debt,  which  would 
have  amounted  to  1 1 61.  l6.  but  deducted  the  real  amount 
of  the  defendant*^  set-oif,  and  arrested  him  fprthe  residue. 
Bejond  the  sum  which  the  defendant  paid  into  court,  the 
flaiMtif  had  a  further  demand  of  ]8l.  and  a  fraction,  upon, 
a  bill  of  exchange  due  io  October  lust.  He,  however,^ 
couDtennanded  his  notice  of  trial,  and  his  motive  £9r  so 
^oing  was,  that  the  accounts  were  settled  between  the 
fbtati^and  tbedtfeMdani  alone,  and  the  bill  of  181.  was 
ao  accomitiodation  bill,  which  he  had  paid  for  the  defen- 
dfint;  he  therefore  was  advised  to  take  the  74L  out  of  court 
lad  becbntented." 

Upon  this  statement,  he  contended  th^t  the^/afn- 
If/bad  probable  cause  for  arresting  the  drfendant  for  the 
amoont  indorsed  on  the  writ;  but  he  also  relied  on 
another  ground,  namely.  That  the  rule  for  payment  of 
DK)ney  into  court  was  conclusive  against  the  present  mo- 
lion*  That  rule  was,  '^  that,  upon  payment  of  741.  into 
court,  and  upon  tht  plaintij^s  taking  out  that  sum  with 
M^cos/s,  the  cause  should  be  stayed."  After  thai  rule, 
therefore,  the  present  rule,  he  said,  could  not  be  sustained. 
He  cited  Stodfuirt  v,  Johnson,^  where,  upon  payment  of 
moDey  into  court,  and  a  juror  being  afterwards  withdrawn,, 
it  was  held  thai  the  defendant  was  not  entitled  to  the  costs 
op  to  the  time  of  paying  the  money  into  court;  and 
Buller  J.  says,  *'  the  form  of  the  rule  is  decisive  of  the 
question.  It  is  part  of  the  rule  that  if  the  party  should 
take  the  money  out  of  court,  the  same  should  be  struck 
W  of  the  record,"  Sec. 

GkRkow,  for  the  defendant.  "The  object  of  the  act  of 
parliament  was  to  give  the  court  a  discretion  where  there 
k  a  vexatious  pi^oceeding,  and  although  the  otius  may  be 
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18M.  taken  to  lie  on  the  defendant,  to  shew  the  proceedings  to 
Clarke  ^  vexRtioos,  yet  the  act  must  be  taken  to  extead  to  cases 
jertu.^  where  there  ha»  not  been  a  trial.  The  object  of  it  must 
have  beenthat^  in  whatsoeveriuanner  the  suit  is  ended,  it 
*  it  be  afterwards  made  out  that  there  was  not  reasonable 
or  probable  cause  for  the  arrest,  fcr  the  amount  indorsed 
on  the  writ,  the  court  shall  have  jurisdiction  lodeprite  the 
plaintiff^  of  his.  costs.  In  this  case  the  plaintiff ,  by  takio; 
the  money  ont  of  court,  has  become  his  own  jodgfi 
and  decided  against  himselfythathe  had  no  reasonable  or 
probable  cause.  As  to  the  form  of  the  rule,  for  payment 
of  money  into  court,  precluding  the  defendant  from  the 
benefit  of  this  rule^  he  could  not  at  the  time  of  paying  tbe. 
money  into  court  be  certain  that  the  p/atH/|^  would  take 
itoutj  and  the  court  would  not  have  permitted  him  to 
have  a  rule  in  any  other  form ;  for  Ibey  would  not  listen 
to  a  rule  to  pay  money  into  court,  and  upon  taking  the 
same  out  that  thep/«iii^t^should  pay  the  costs  accordin; 
to  the  late  act  of  parliament/' 

Lord  Ellbnborough,  C.J."  Do  you  mean  tosaf 
that  the  taking  of  the  money  out  of  court  is  of  itself  con- 
clusive evidence  that  the  plaintiff  hins  no  right,  or  probable 
cause, to  sue  for  more  than  the  sum  so  taken  out;  wouIJ 
you  say,  that  proof  of  that  alone  would  be  sufficient  evi* 
deuce,  before  a  jury,  that  the  |>/at/t/f^had  maliciously  heM 
the  defendant  to  bail  i  By  that  rule  the  question  may  be 
tried  ;  since  the  act  of  parliament  has  substituted  this  pro* 
ceeding  instead  of  an  action  for  a  malicious  holdingtohail 
Any  other  construction  would  make  this  act  an  eoonnoa^ 
▼exation  to  all  suitors.  There  are  many  cases  in  which 
A  plaintiff  atixy  arrest  a  defendant  for  money  lent  .in  coat 
fidence  to  him,  which  he  may  not  Ije  able  to  make  out  la 
evidence,  so  as  to  induce  a  jury  to  give  him  a  verdict,  to  tks 
whole  amount  of  his  demand.  Here  the  plaintiff  has  giv^o 
a  very  probable  cause  for  his  arresting  the  defendant,  aai 
I  am  of  opinion  that  the  word  recover  in  the  act  of  par- 
liament must  mean  a  recovery  by  law,  particularly  ai 
the  statute  mentions  taking  out  execution  thereou/' 
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Gross,  J.  ''  I  do  not  think  it  necessary  to  decide  what      ^^^ 
the  word  recover   means,  but  I  think  it  means  what  his      Cxjijul» 
lordship  says."  Wmmumm. 

Lawrence,  J.  '*  Without  deciding  what  is  the  meaning 
of  the  word  recover,  used  in  the  act  of  parliament,  I  think 
the  defendani  is  not  entitled  to  this  rule.  '  The  rule  for 
payment  of  money  into  court  by  the  defendant  is  obtaioed 
upon  payment  of  costs,  an4  oow  he  retracts,  ai^d  says  he 
will  Bot  pay  costs^'  His  former  rule  is  decisive  against 
Wm.'' 

Lb  BhANc,  J.  Tlie  defendant  is  not  entitled  to  relief  on 
isitherof  the  grounds.  The  payment  of  money  into  court 
b  an  indulgence  to  a  defendant  by  allowing  that  mode 
of  relief  where  he  cannot  plead  a  tender,  and  is  therefore 
always  upon  payment  of  costs.  The  only  evidence  which  - 
he  gives  that  this  arrest  is  oppressive^  is,  that  the  plainti^ 
has  taken  the  money  out  of  court.  But  it  would  be  very 
mischievous  to  say  that,  in  all  cases,  that  alone  shall  be 
evidence  of  a  malicious  arrest,  because  that  would  drive 
the  plaintiff  to  go  on  in  all  cases,  whether  he  would  or 
not,  and  incurthe  hazard  of  further  costs,  in  order  to 
avoid  the  inconvenience  of  taking  the  money  out  of 
court." 

Rule  discharoeo. 


liAMBE  ver$m  Stzeman. — June  18. 


Wkeit  the  drtnoerefan  mcommodation  Lilt  took  usurious  inter  at  of  the  accept 
tor  J  under  the  false  pretence  tkat  the  person  who  afterwards  disctninttd  it 
{thefirit  indorsee)  required  such  interest^  and  there  was  a  noa-suit  iVi 
an  action  by  the  first  indorsee  against  the  acceptor  ^  on  the  ground  of usury^ 
ihecaatt  granted  a  new  trials  in  order  that  the  jury  might  decide  who  was 
'  ^ariginalUnder  of  the  money  ^  whether  the  drawer  or  thifir^t  indorsee* 

]^ULE  obtained  by  G arrow  calling  on  the  defendant 
■'    to  shew  cause  why  the  non-^uit  should  uot  be  set 


Lambb 

vertut 
SuiMA«« 
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±tm.        aside  and  a  new  trial  granted,    AciioQ  of  mmaafk  m  t 

7~"       bill  of  exchange  by  the  indorsee  aguost  the  acceptor,  daJri 

ttnih       the  30tb  of  Scptembtr,  1  ^OS,  at  two  raontha  after  date,  &r 

SiisniN.     501.  payable  to  the  order  of -Burton,  tried  before 

Lord  Ellbkboeough,  C.  J.  at  GuildialL  Tbede- 
fence  was  thai  the  transaction  was  nsarions.  The  in- 
dorser.  Burton,  was  called  as  a  witness,  and  sud  ^  I  le- 
eeived  5Cl.  from  Lambe,  and  be  dedocted  no  discooat ;  1 
fierer  discounted  a  bill  before  for  Sizeman;  I  tdd  Skm^ 
that  [  could  not  get  the  bill  done  withoot  paying  50s.  ftf 
the  discount."  Lord  Ellen  borough,  C.  J.  on  read- 
ing his  report  said,  it  appeared  to  him  to.be  nsnry  in  the 
tixsi  concoction  of  the  transaction,  and  the  plaintiff  was 
therefore  non-tuited^"* 

Gi  BBS  now  shewed  causae,  and  insisted  that  the  eri- 
flence  went  to  shew  that  Burton  was  the  lendarof  tke 
money  to  Sizeman,  and  that  Lambc  afterwards  advanced 
the  money  to  Burton.  For,  after  Burton  had  got  the  bill, 
be  went  to  Lnmbe  to  discount  it,  and  what  passed  betwees 
Lambe  and  him  could  not  affect  the  case. 

Garbow,  for  the  plaintiff.  "  As  between  Biirfanafid 
Sizeman,  it  was  a  mere  accommodation-bill  for  Sizeman; 
if  it  had  been  for  the  accommodation  of  £air/ofi,  he  coold 
not  have  been  a  witness.'* 

GiBBS.  *'  Sizeman  originally  receiyes  on] J  47l.  10s.  for 
abill  of  50l.  at  two  months.  This  he  receives  from  Bur- 
ton, who  is  the  drawer  of  the  bill ;  Sizeman  talks  to  Bur- 
ton about  the  discount  of  50s.  and  then  the  bill  is  drawn. 
The  bill  is  drawn  before  the  money  is  produced.  This 
*  is^a  transaction  entirely  between  Burton  and  SizemoH, 
and  not  between  Lambc   and  Sizeman.** 

Lawrence,  J.  '^  It  seems  begot  the  money  first  for 
Sizeman,  and  having  got  it  of  Lambe,  paid  471*  lOs.  to  Size* 
man.** 

GiBBS.  ''  I  admit  that  if  this  had  be^n  the  act  oft 
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servant  sent  to  get  a  bill  disoounted^QDd  Burtonf9A  a  idere  ^»>*» 

Bgenty  had  deducted  the  mooey,  that  would  not  have  been  lTmH 
usury." 


vtriut 


Lord  Ellen  BOROUGH^  C.  J. ''  A  %nretif  may  be  usu^ 
rious  before  any  money  is  lent.  Is  not  this  a  security 
given  in  contemplation  of  an  usurious  contract  ?" 

-  GiBbs^ ''  That  observation  is  peculiarly  decisive.  This 
bill  is  given  to  secure  money  to  be  lent  on  usury. 
It  is  originally  given  upon  a  contract,  in  which  Bur- 
ion  says  be  cannot  get  the  money  without  paying  509.  for 
it  This  is  the  agreement  on  which  tlie  bill  is  delivered  to 
Burton.  He  is  the  only  person  besides  Sizeman  at  that 
time  coficerned  in  the  transaction.  As  between  jBttr- 
t<m  and  Sizeman,  Barton  is  the  principal^  and  not  merely 
ao  agent  between  him  and  Lambe.^* 

LxwRBAcfe,  J.  ^'  Of  lA^hat  prindpdl  sum  is  Burton  the 
\endeT  to  SizemmT' 

Jjord  ELLBNBoBotJOii,  C«  J.  '^  Is  not  that  a  fact  which 
ought  to  have  been  left  to  the  jury?  If  Burton  was  th^ 
lender  to  Sizeman,  then  it  is  certainly  usur}'^  and  I  sttU 
think  that  will  be  the  eifectof  the  evidence." 

On  thisground^therefore,  the  Court  m^e 

The  rule  ABSoLutE  for  a  new  trial. 


ChaRneleV  rcrsMS  WiNStANLEt  and  Wife. ^^ June  7. 


A.  a  feme  sole,  covenanted  with  B.  to  abide  the  aibdrdofC,  and,  before 
tki  wutking  4if  the  award,  married.  Tt^hen  the  antard  wai  afterwards 
node,  R.  brought  covenant  against  the  hvibandof  h.  jointly  with  A. 
ond  declared  on  a  breach  for  non-payment  of  a  sum  awarded  to  he  doe 
.VOL.  III.  NO.  21.  ?  K 


*9*  Cases  in  B.iR.  in  Trituiy  Term, 

}^0*'         .  09  ^,  md'mpm  tki  gmntU  mme  pieaied.  imd  a  vm&f.  M, 
"  ^•n  ,m^i(m  in  tirmt  ^  jtidgmmU,  tktLt  tki  mUrmfffri^igc  e/" A.  bw  « 

revocation  ofkeriuhmsiony  and  therefore  the  award  was  void:  ha  tkn 
the  marriage  itstlfwas^for  that  reasony  a  breach  of  covenant ;  andih-n- 
fore,  it  appearing  on  thcfoia  of  the  declaration^  that  tkt  defcndan! 
married  before  the  making  of  the  award,  it  was  sufficient  after  verta, 
and  the  ^\2L\tA\f[  accordingly  had  judgment,  Semble,  if  the  mrm^ 
had  been  with  the  consent  of  the  plaintifT,  Mf  defendants  ikonldisr 
f  leaded  it  in  bar, 

CiiAiiNCLtr  TpHIS  was  an  action  of  covenant  against  the  dtfendsrii 
Wii!Ttanlsy  u))on    an   indenture  of  covenant    made    with  ^ 

•ndWife.  wife  of  the  first  defenehmi,  wherein  she  covenanted 
'with  the  piaifiiiff  mntaally  to  abide  and  {jexform  ik 
uwAitl  of  a  certain  arbitrator  therein  named.  The  dt- 
fendatits  pleaded  non  estfactum  8ic.  After  a  trial,  oo  tbe 
northeri^cimuit,  and  vexActf^r  the  phiutjjf, the  dtfettisti^ 
moved  in  arre^it  of  judgolent^  on  the  .ground  that  the  avanl 
declared  upon  was  void,  as  the  wife  of  tlie  first  de/endaid 
married  between  the  making  of  the  indentaps  of  cov^ 
nan t  and  the  making  of  the  award,  atid  the  svbmissiQB 
to  arbitration  was  thereby  revoked  fVhiic  v.  Gifford.^ 

ToppiiVG  and  Scarlet  now  shewed  cause,  and  said &« 
in  Sir  William  Jones  it  ap[>earod  as  an  anonymous  cue, 
and  that,  although  there  were  other  autboritieB^  yet  it  did 
not  appear  whether  there  was  a  submission  by  rule  oi 
court  or  in  writing,  the  want  of  wbic^h  might mafcea  d>^- 
tinction  between  the  cases.  But  they  aI«o  contendtJ, 
that  the  marriage  of  the  defendant^  wife,  before  the  mak- 
ing of  the  award,  was,  in  effect,  a  breaeh  of  the  covenant. 
'  The  breach  assigned  '  that  she  had  not  paid  nor  caused  to 

be  paid  the  money  awarded  or  any  part  thereof;  con 
trary  to  the  said  indenture  and  covenant/  The  ooly  ques- 
tion was,  therefore,  whether  this  could  be  shewn  upon  \ht 


•  Sir  JF.  Jfmtiy  3«8.     I  Roll.  S3l ;  3  Fin.  434  ;  »ee  «Ui>  S 
Ktble,  8$5.  iiacQum  and  JVifcv,  Norton  and  Wife, 


In  the  tbrt^'FOMrth  Tc^r  qjTCeocge  II  I.  43^ 

preaent  declamtion  ?   for^  though  the  marriage  .might       i804. 
make  Toid  Ibe  sybmission,  and  take  away  the  power  of  Cbarmeikt 
the  arbitrator^  yet  it  iJ4  not  aflFect  the  covenant.    And      *«"'" 
they  cited  Brake's  abridgment,  ixHe^rbUramefU,  £9.  AS,  b.     aft4  Wife, 
pi.  55.*  and  contended   that,  if  the  court  could  collect 
from  the  proceedings,  that  the  wife,  by  her  marriage  in- 
capacitated herself  fvoni  performing  the  covenant,  whicbi 
she  did  by  revoking  the  consent  to  submit  to  arbitration, 
that  would  be  sufficient  to  support  the  yerdict,  on  a  nlo- 
tion  in  arrest  of  judgment, 

lord  Ell^nbokocgh,  C.  J.  '*  That  a  breach  might 
have  been  assigned,  I  have  no  doubt ;  for  you  might  have 
told  '  she  did  not  abide,  perfprmj^or  obey  the  award  of  the 

laid  W :  but,  on  the  contrary  thereof,  .she  married, 

and  thereby  prevented  him  from  making  any  award  in  the 
premises." 

Lawrence,  J.  ''  The  objection  is,  that  you  have 
declared  on  a  breacb  of  the  award  ;  and  yet  have  shewn 
the  award  to  be  a  mere  nullity :  and  you  contend,  not  that 
the  marriage  is  not  a  revocation  of  the  submission  to  ar- 
bitration, but  that,  granting  it  to  be  so,  the  wife  of  the  de^ 
fmdant  has  still  broken  her  covenant." 

Pabkb  and  RicharmoNj  contri.  ''If  sq,  the  plain- 
^j^ougbt  to  have  proceeded  upon  that  breach  of  cove- 
nant expressly:  but  here  he  declares  that  '  after  the 
making  of  the  indenture,  and  after  the  intermarriage 
^tli  the  defendant  and  during  the  joint  natural  lives  of 
the  said  William  and  Frances,  the  said  William  made  his 
award,  that  she  the  said  Trances  Winstanly  should  pay^ 
fcc.  it  then  states  that  she  had  assets,  and  that  she  did  not 
pay  or  cause  to  be  paid,  the  sum  so  awarded  but  tliereln 
wholly  failied,  upd  made  default.*' 


9  Se«  also  Vtfuior's  case,  8  Co.  Rep.  82. 
3  k2 


^^  C0$e$  in  B.  JB.  in  Trinity  Term, 

JLo»^  ElleKborouoh,  C.  J.    *'  The  qnesttoo  is,  then, 

CHAinrtLBT  whether  there  is  a  sufficient  allegation  of  the  marriage 
WxITsTrtLE  V  ^^^^  ^^^  making  of  the  award  \  for,  if  there  is,  that  will 
UDd  Wife.     b«  sufficient  after  verdict." 

Parke  and  RicHAansoN.  *'  They  ought  to  have  pro- 
ceeded in  the  same  manper  as  in  Fynior's  case."* 

>  L'AniTBENCBj  J,  '^  Your  own  argument  is  founded  on 
this  very  ground,  that  she  has  not  abided  by  her  covenant, 
because  she  married  and  revoked  her  submission^  and 
that  they  have  shewn  the  inarriage,  which  is  a  breach 
of  tlie  covenant,  in  their  OTvn  declaration." 

Richardson  then  stated  Vynior^  case ;  and  said,  that 
\H\\^plaintiff  had  proceeded  as  in  thsit  case,  it  would 
have  given  the  drfcndant  an  opportunity  of  meeting  ll  e 
case ;  but  at  present,  fion  constabat  but  she  might  tiaxc 
pnarried  with  the  consent  of  \he  plaintiff  himself,  aud 
then  it  would  he  no  breach  of  covenant, 

LAWBEvrE,J.  "Then  why  could  you  not  have  pleaded, 
that  she  married  by  the  consent  of  the  plaintiff  f  How  do 
you  mean  to  say,  that  you  are  shut  out  from  pleading  it| 
by  the  form  of  (.his  declaration  V 

Lord  Ellenborouoh,  C  J.  ^'  PrimA  facie,  the 
marriage  is  a  breach  of  the  covenant.  Shew  us  that  it  ii 
not  an  issuable  fact,  on  tliis  declaration.  If  this  had 
been  upon  a  special  demurrer,  the  objection  might  have 
prevailed,  that  this  breach  of  covenant  is  not  properly 
assigned;  but  now,  if  it  appears  upon  the  whole  of  the 
count  that  she  did  an  act  in  breach  of  the  covenant,  it 
will  be  sufficient  to  warrant  the  judgment.  Now,  the 
declaration  states  that  after  the  makipg  of  the  indenture 
^nd  after  the  intermarriage,  the  said  IV.  made  his  award, 
00  that  it  must  foIlow>  by  necessary  implication^  tiiat  tha 


•  t  Co.  Rop.  82, 
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marriage  took  place  before  the  award.    Then,  accordiDg        i8i)4. 
to  the  st^tute^  we  are  to  givejiidgment^  not  upon  the  form',  Charncley 
bat  according  to  the  very  right  and  substatice  of  the  case,  ^  *^**** 
as  it  appears,  on  the  pleadings :  and   according  to  the     and  Wif«,  , 
very  tight  of  the  case,  it  does  appear  on  the   pleadings 
that  she  has  broken  her. covenant  with  ihct  plaintiff ,  and 
hemust  have  judgment.** 

Lawhencr,  J.  ''  The  foundation  of  the  motion  in' 
arrest  of  judgment  is,  that  she  has  intermarried  and  made 
Toid  the  award,  by  which  she  has  broken  her  covenant, 
and  that  this  fact  appears  on  the  declaration  ;  and  yet  it 
is  now  contended  that  the  plaintiff  cannot  have  judg- 
nient,  although  the  breach  of  covenant  does  so  appear 
in  the  declaration/* 

RCLE  DISCHAQGEn. 


Rj&x  versus  Stevens  and  Agnew.*— Jwwf  C. 


Tkword  until,  in  an  indictment ,  may  6e  inclusive  of  ike  day  or  terminus 
ad  quem,  iftTu  context  require  it  to  be  so  understood,  Scmblc  the  King 
r.  Inhabitants  of  Gamlingay,  3  T.  Rep.  513  ij  over-ruled^  io/ar 
« it  decides  that  the  context  cannot  explain  the  meaning  af  the  word 
fcQin  I0  be  incluHve,  ' 

AN  infoimation  against  the  defvudantSj  on  the  statute  33        Rbx 

Geo.  IIL  c.  62,  stated  that  the  defendant  Stevens,  late  c^vTi, 
of,  &c.  being  a  British  subject,  on  the  1st  day  of  January,  and  Anothtr. 
1794,  and  for  a  long  space  of  tinie  thence  next  ensuing 
[to  wit,  until  the  2Vth  day  of  November,  1795]  held  and 
executed  the  office  of  supervisor  .of  the  province  of  Ma* 
hbar,  iic,  and  during  all  that  time,  resided  in  the  East 
Indies,  to  zcit,  at  liOndon  aforesaid,  in  the  parish  and  ward 
aforesaid,  (here  followed  a  similar  stateu>entas  to  Agnew, 
Jfbo  held  a  subprdinate  office),  and  that  the  said   defers 

4 


-fea*       ^  Cases  in  B.  R.  in  Trinity  Tefw,    . 

igQ'*-        dttnt  Sifvetiiy  so  being  a  British  mbjtct  as  afotrmid^  ii^l^ile 
Ut.x        he  heid  aixl  execuM  the  said  office  of  supervisor  of  Ibe 
*  ^rZT^9  '  prpvitice  of  Mahlhur  in  the  EaH  Indies  aforesaid,  under 
ani^AiiotiicM   ttvc  said  united  eoinpaiiy  (tt  aforesaid,  and  whilst  ha  resi- 
ded  inthfe  Hast  Indies  as  aforesaid,  [Hete  ihemforBia- 
tloii'  contained  a  similar  inducement  as  to  -ihe  defendant 
Jgnew]  did,  within  six  years  before  the  filii>g  of  thisin- 
.  form'ation,  fo  wit  on  the  29th  day  of  November,  1795,  in 
the    East   IMies  aforesaid,  to  wit  at  London  8|fiwFe»(ad, 
receive  of   and  from  a  certain  person  in  the  East  In- 
dies aforesaid,  called  ^XiQ.Samoun^  Rnjah,  a  certain  large 
sum  of  money,  to  ivit,  \mf)QO  r/ipffs,  being  of  the  value 
of  lfi,500L  of  lawful  money  of  Great  Btitaiuy^  a  gft 
and  present,  against  the  form,  of  the  statute  iu  that  case 
made  and   provided;  whereby  and  by  fQ|i9« ' of  tlie  sta- 
tute in  that  case  made  and  provided,  the  said  defendants 
commit  Led  extortion,  and  by  force  of  the  said  statute,  ior- 
feited  the  said  sum  of  12,500l.  the  money  so  received  as 
aforesaid,  &c.    There  were  several  other  counts  to  a  si- 
•     milar  purport. 

•^  - 

The  dcfattlauts  being  convicted  upon  this  inform^'^tion, 
Dallas  moved,  in  Easter  tfrm,  to  arres»t  the  judgment, 
o«  the  ground  t)hat  the  day,  on  which  the  offence  waS 
)aid  to  be  coinmitted,  was  repugaant  to  the  former  allega- 
tion of  the  time  during  wbLch  the  defendants  were  slated 
%o  be  io  the  East  Indies.  The  fact  of  bein^  resident 
in  the  East  Indies  at  the  time  of  the  receiving  of  the  pre- 
sent, was,  he  said,  necessary  to  constitute  the  offence, 
,  under  the  statute.     Here  they  were  stated  to  have  been 

so  resident  ouly  from  the  1st  day  of  Jnnmr}f,  119^,  w»^i/ 
the  29th  day  of  Novemhtr,  1795,  and  the  offence  was 
laid  on  the  29th  day  of  November,  1793,  which  therefore 
m^ht  be  after  they  had  quitted  the  Ea&t  Indies;  fbrthe 
woitl  until,  with  respect  to  time,  like  to  with  respect 
to  place,  is  wholly  exclusive  of  the  terminus  ad  guem ; 
and  therefore  the  allegation  as  to  their  residence  in  the 
East  Lkdies  did  not  include  any  part  of  the  C9lb  day  of 
November^  }7g5.    To  shew  the  legal  signification  of  the 


In  the  F^rty-Fmik  Year  of  George  III.  im 

word  to,  he^hed  firx  t.  the  InhMtiatnis^'GamUmgtuff       ^^^' 
and  io  shew  the  necessity  of  alleging  a  day  certain,  and        Rkj^ 
not  tooonmtent^  though  it  is  not  necessary  to  prove  the     ^^^^^ 
day  precisely  >as  laid^  he  cited  e  Haw/iini's  Pleas  of  the  vwlA»o^» 
Croam,  334 ;  and  4  Burr.  Reports,  209  > . 

ThS     AtTOENEY     GsNBRAi*,    EltSKIKB,      GaRROW, 

Adam  J  Wo6n  and  Abbott,  now  shewed  cause,  and  in* 
sisted  that  the  woids  *'  to  wit,  until  the  29th  day  of  No* 
xtmber,  1795,"  in  the  inducemenl,  being  under  a  scilicet 
might  be  rejected  as  surplusage,!  or  as  repugnant  to  the 
subsequent  matter^  and  ttien  there  would  still  remain  a 
sufficient  allegation,  that  the  defendants  were  retsiding  in 
the  £ast  Indies,  without  specifying  up  to  what  time,  and 
there  would  be  also  a  day  certain  laid  for  the  offence^ 
with  an  averment  that  they  "  being  such  British  subjects 
as  aforesaid,  while  they  executed  the  said  office,  8cc.  as 
aforesaid"  committed  the  offence.  And,  to  an  observation 
from  the  court  that  these  words  under  the  scilicet  were 
not  repugnant  to  matter  precedent,  but  to  matter  subse- 
quent,;}^ they  answered  that  it  must  be  immaterial  whether 
the  repugnancy  was  to  subsequent  or  precedent  allega- 
tions. And,  as  to  the  authority  of  Hawhim,  they  said^Uaat 
the  cases  to  which  be  referred  were  all  of  indictments 
laid  on  days  which  were  either  impossible  or  future.  As  in 
Moore,  S55.  cited  in  Hawkins,  354.  the  day  was  impossible^ 
viz.  June  3l8t.  So-  in  Itastalfs  Entries,  26d,  also  cited  there, 
the  indictment  was  laid  on  a  future  day  which  hud  not  then 
come.  So  in  £  H.  7.  7*  it  waa  stated  that  three  persons, 
at  two  Fillsy  at  two  several  days,  made  an  as^ult.  And  in 


•  3  Term  Rep.  513.  In  that  case  the  court  held  that  an  in- 
dictment against  the  parish  of  B.  for  not  repairing  a  road  lead- 
ing from  A.  to  B.  is  exclusive  of  B.,  and  therefore  bad  ;  and  it  is 
ooiairfed  fay  a  subsequent  allegation,  that  a  certain  part  of  the 
saxQQ  kigkmay,'  situate  in  B.  is  in  decaif^  Ike. 
They  are  printed  above  between  brackets. 

X  \2  Mod: 579*     Johnson  v.  Meers. — **  What  comes  after 
scilicet f  if  repugnant^  may  be  rejeCtud." 


44(i  Cases  in  B.  K.  in  Trinity  Tttm, 

1804.  toother  case  the  dfondaii  was  said  to  have  stolen  a  ga« 
'J^  on  two  diffcreat  days  and  at  two  diffcpent  places.  In 
vertu*  another  case^  an  appeal  of  dealli  was  lit  Id  bad,hccattsethe 
•i^^Anorher.  mortal  stroke  wa»  stated  on  the  lOlh  of  December  and  the 
party  was  said  to  die  on  the  20th  off  December,  and  so 
it  was  alleged  on  the  Uth  the  murder  was  coinmittd. 
These  cases  were  all  thefefore  clear  repognaneies  or  im- 
possibilities. They  said  it  is  also  clear  from  the  same  book 
c.  €3,  s.  89,  that  a  repugnancy  of  a  day  which  is  merely 
an  apparent  or  seeming  repugnancy  only,  and  not  so  m 
reahty,  may  be  set  right  by  the  context.  Tkey 
also  denied  that  the  word  **  until/'  either  in  legal  bn- 
guage  or  in  commou  parlance,  is  necessarily  exc/wire  oJ 
the  day,  but,  on  the  contrary,  is  often  inclmive  where  the 
context  requires  it  to  be  so.  For  had  it  been  stated  from 
the  1st  day  of  January,  )7£(4,  to  and  including  theSfltH 
day  of  November,  17^5,  it  would  have  been  dcailygood; 
and  if  the  CQth  could  be  made  part  of  the  time  by  tbeD?e 
of  the  v/ordincludhig,  it  might  likewise  b^  made  so  by  any 
Other  words  in  context  wluch  indicate  the  same  sense. Pa?' 
▼.  the  Duke  of  Ueds*  And  they  said  that  this,  tlwu^rh 
a  case  of  contract,  and  not  upon  an  indictment,  is  yet  evi- 
dence of  the  common  use  of  the  English  language;  and 
also  that  a  hiringy'rom  Michaelmas  to  Mickaefmas,  is  ei- 
elusive  of  only  one  ofthe  davt-." 

Lord  Ellenborough,  C.  J.  ''That  may  be  onlvaa 
informal  mode  of  expression,  which  is  determined  bj  the 
custom  of  the  place  of  hiring. 

To  shew  that  the  word  until  was  equivocal  in  H^ 
meaning  and  must  be  sometimes  understood  to  be  inclu- 
sive of  the  terminus  ad  quern,  they  gave  together  «rith 
some  few  others,  more  or  less  happy,  the  following  exani' 
pies: 

.  "  Come  to  dinner  with  me— he  lived  in  great  fmunii 
\\\e  CQth,  Khen  he  died— you  shall  not  come  to  £o«'A>» 
until  next  yeuruuder  the  penalty  of  1,(XX)1." 


•Cowper,71*. 


Inth^  JPbr^JPfttf  <4  Rwr  sr<3epfge  HI.  «^| 

[liAwmx^B,  J.    ^Tbe  i)eiia1ty  would  iiotl)efasfejled        j^ 

in  that  case  if  the  party  came  ia  ldQ5^]  .j firttSa^ 

''  ShejivQ44^»»te  as  nse  until  the  iMmage  dH9>''  ''  Sttk* 
totes  made  at  a  parliament  holden  on^  &c.  and  contifii;n$4 
bj  several  adjoamments  to  the  29th  day  of  October  1B03." 
"  The  argumeot  in  tbiy  case  shall  if  mtd  t^et  4iU  lo-mor- 
row."~''udfi  aoo  usQua  ao  moii/'— "  I  shtdl  ;go  to  Batbi 
andsUy  mftVthe  99th  day  of  Octo&et/'  >>A11  these  e^ 
pieisicns,  tbey  oopsidered  as>  ipolnsiive^.,  They  f^lfK)  iqir 
lUiM^d  die  form  of  proceedings  in  cases  ^pf  xii(a|R4ier  be^ 
ginaiQg  with  the  comtnitipept  to  pris^>  ^nd  eqiUpg  with  * 
execution.  Thus  in  Burn's  Justice,  there  is  a  commit* 
ment  "until  the  next  general  ^ol  delivery,-'  wfcich 
nnit  include  the  sessioos  or  assiaes.    ;  ,         >.  .     .'   ir^ 

[LAWftttNCK^  J.  ''The  gaol  is  not  tfe/if^rffd until  tb« 
last  thing  Ht  the  end  of  the  sessions.'^  .  t 

'J 

In  the  case  of  the  King  y.  Carney,  at  the  Old  BaiUj^ 
SeptemberBemoQs,  the  indtctment  stated  as feUovs  :-*^^  Of 
which  said  mortal  wounds  and  bruises  she  the  seJd  AfU$ 
^^T^^^f  from  the  said  fid  day  of  AugmtutUU^ht  17th  day 
<^  Augusts  did  bnguish  and  languishing^  did  lite.^  and  m 
thai  day  did  die>"  &c.  and  when  the  dc/oufaii^  waa  scfln 
Waced  be  was  ordered  "  to  be  taken  to  theplaee  firoDa 
whence  Ha  came^  and  froln  dience  io  the  {dace  of  exe€«<* 
tion>  tbeie  io  be  hong  until  he  was  dead4"  This* 
they,  said^  must  necessarily  be  incldsiVe,  or.  else  the 
criminal  omst  stop  short  of  the  gallows,  aiid  becutdoWn 
befor^beisdead.      ' 


*  Hie  indictment  in  the  cases  of  Governor  JVall  aad  £arl 
tmen,  and  also  \n  4  Rep.  41 »  were  stated  to  be  similar*  and 
tiuwgb  tha  averoM^t  might  not  beaecessary^  it  was  said  thai  il 
itill  proved  the  sense  of  the  word  imiiL 

▼ot.  in.  K^.81,  St. 


'■  Lord  BLXTNBOBbuGH^  C.  J.  "  Was  it  cTerTicld  ne- 
cessary to  say  that  the  mui'dered  man  lived' tuilt/ the  day 
when  he  died  ?  Would  it  not  be  sufficient  to  state  that 
be  receiTed  the  mortal  stroke  on' one  day^  and  di^  on  an- 
othcr:^  ' 

,  ♦ 

La  wnEXt:  e,  J.  *'lTis  living  *  until  the  day/  does  not 
imply  that-  he'lired  imd  languished  beyond  the  first  mo- 
Went  of  the  day  bn  which  he  died ;  but  yet,  becaase  it  k 
siiatedthathS  died  on  a  certain  dtty,  you  inTer  that  he 
Kved  on  that  day.  Suppose  the  indictmeot  bad-  staid 
^  he  lan^iHthtftantH  the  2Vth^  atld  died  on  the  29th  r 

*  •  Dallas,  Grn^s,  and  Toekington,  i  contra,  ar* 
gued^  in  support  of  the  following  portions ;— ^rst,  that 
until,  as  applied  to  time,  and  to,  as  applied  to  place,  are 
according  to  their  usual  meaning,  ekclosive  of  the  termi' 
nus  ad  quern ;  secondly,  that  the  arguments  drawn  from 
cases  of  contract,  as  to  the  meaning  given  in  such  cases 
do^  not  apply  to  indictments  ;*  thirdly,  that  there  is  no- 
thing in  thie  ssbsequent  part  of  the  indictment  to  alter 
file  meaning  of  the  word,  so  as  to  make  it  inclusive ;  even 
if  the  doctrineof  construction,  as  applied  to  cases  of  cod- 
IraetSi  applies  to  indictments;  and  fourthly » that  suppos- 
ing it  is  fxobfsivc  or,  being  only  equivocal,  the  Rsbsequent 
words  do  not  determine  the  meaning  to  be.  inolnsi^,  no 
day  is  sufficiently  alleged  in  ihe  indictment  of  the  dc- 
Jcndant*i  holding  any  office  in  the  Mast  Indies  Bt  the  time 
of  receiving  the  bribe  ;  which  is  necessary  to  sastain  the 
clmrgf^,-  thougfa'it  is  not  necessary  that.the  day  laid  in  the 
indictment  should  be  proved  precisely.  And  first,  tbey 
contended  that  no  arguments  had  been  used  to  shcir  that 
the'yrofd  until 'a  ex  vi  termini  inclusive,  but  merely  that 
in  some  for^ns  of  expression,  in  common  parlance,  it  is 
so.     Most  of  these  instances,  they  said,  were/^cw/wr/jf 
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k  tmha^ipy;  but  no  cose  could  be  cited  in  wbich  the  vrori       ^W> 

until,  in  an  iodiciuiei^,  was  ever  held  to  be  '^  iDclusive/'        Kkx. 

In  pleading,  it  is  ofien  held  to  be  exclusive^  as  in  NichaU.     s^^*^J^ 

t  V.  Ramsell,  2  Mod.  280.    A  trespass  was  laid  on  the  24th 

.  ofJpriL    The  dejinddtit  pleaded  that  pn  the  said  24th 

dsLj.of.Jpril  be  paid  ihepkiintiff'  a  sum  of  money  which  be; 

accepted  in  satisfaction  of  all  trespasses  U9quc,ad  the  said 

24th  day  of  jtpril ;  with  a  traverse  of  any  trespasses  com- 

fflitted  after  the  said  ^tb  day  of  u^pri/;  and  .upon  special 

demurrer  it  was  held  that  the  plea  of  satisfaction  did  not 

go  to  the  trespasses  on  the  24th  day  of  jipril,*usque  ad 

being  exclusive.     SoinOwen/50.     In  an  action  of  debt 

on  bond,  the  defendant  pleaded  a  release  ''  vsque  ad  diem 

datiejusdemicripti"  viz.  Otb  of  Jufy;  and  it  was  lield 

exclusive  of  the  9th  of  Jufy.    Secondly,  nothing  is  to  be 

taken  by  intendment,as  to  indictments,  \yhereas  the  tnle  ii| 

contracts  is  directly  the  reverse,  namely,  that  they  shall  hi^ 

construed  so  as  to  support  them  and  ktiake  them  valid  iS 

possible,  by  any  reasonable  inteadment.  Thirdly,  if  the 

\ford  wUil  is  equivocal  or  ambiguous,  there  is  noticing  ia 

the  subject  matter  to  give  it  an  inclusive  meanings  so  that 

even  on  a  contract  to  bcrve  the  company   from  the  31st 

day  of,  January,  1794,  to  the  29jh  of  November,  1/96, 

tlicre  would  be  nothing  to  shew  that  they  must  serve  on 

ihe^gih  of  November,  1796.  Fourthly,  it  is  said*  that  the 

words  under  the  scilicet  may  be  rejected.     "  Whether,  if 

the  information  had  been  drawn  without  the  ava;ment 

nnder  the  first  scilicet,  it  wor.ld  be  good,  is  not  the  ques* 

tion;   but  whether  as  it  stands  that  averment  can  be  now 

Vejected.    This  depends  on  the  nature  and  eiBTect  of  a 

sdlictt  wliich  is  very  learnedly  though  very  quaintly  ex-» 

plained  in  Studly  v.  Butler  ;*  It  cannot  begin  6r  end  a 

sentence.    It  is  clausa  ancillaris.    It  is  an  interpreter.     It 

must  pbtW  contrary  to  the  premises.     It  must  neither 

incre^e  nbr  diminish,  but  explain  the  precedent  matter* 


Hob,  172. 
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m^,\  Audio  Saunders,  170,  it  is  laid  ifown,  that  afcjfire^»  t»> 
^gj.  pognant  to  the  precedent  matter,  shall  be  Toidj  bot  what 
wrsKt       it  is  not  9o,  it  shalt  be  taken  for  a  direct  aUeAlion. 

&T&TBN4.-  , 

Lord  ELteKlioRO0GK,  C.  J.  ^^  Is  a  miiicet  anj 
else  than  an  ^xplanatioa  of  ^'Sutgecit  matter?  Thil 
maj  be  effected  either  by  restraining  or  ^olaiging  whit 
goes  before.  There  is  bo  diflference  between  the  ooa* 
struing  of  a  sobject  of  this  kiad  aad  a  page  in  the  SpecF> 
Mcr:' 

G'lEBSL  ^  In  every,  case  quofted,  the  reason  for  re* 
jecting  any  part  of  a  sentence  is  stated  to  be^  becaoso 
it  is  repugnant  to  the  precedent  matter.  A  sctfied 
is  merely  an  erplaaation,  and,  if  it  is  inconsistent^  il 
may  be  rejected-,  becaase  it  is  then  mere  nonsense^ 
and  cannot  operate  as  *an  explanation ;  if  it  is  oot 
mconststent,  then  it  h  the  party's  own  explanation  of 
liis  aarn  words,  and  he  most  stand  or  lall  by  it*  It  is  t^ 
^xj^n  the  premiseSi  and  not  what  follows.  This  is  tbe 
Btim  and  plain  sense  of  the  doctrine  of  rejectiog  what  is 
under  a  Meitittt.  Here  the  precedent  matter  is  noLie* 
pugnant :  it  is  only  that  on  the  1st  day  of  Jnnuary^  179^ 
and  for  a  long  time  thence  next  ensuing,  the  defendant 
held  the  office ;  which  is  perfectly  consistent  with  ari- 
delicet,  that  he  held  it  also  up  to  the  S9th  day  of  November 

Cur.  adv.  vult. 

In  tbis'term  the  defendants  were  brought  up  to  receive 
the  Sentence  of  the  court,  when  the  opinion  of  the  court 
was  delivered,  previous  to  the  passing  of  sentence,  to  tbe 
If  Uowing  effect,  by 

.  Lord  Ellenbokough,  C.  J^  aAer  stating  the  case: 
"  The  defect  pointed  out  upon  tkt  information-  was,  that 
there  is  a  repugnancy  in  (he  allegatioif  of  the  day  of  com- 
inittlhg  ffie  oflfence  and'the  time  during  which^  Uicift/i*- 
dnnts  were  alleged  to  be  officers  of  the  ]East  India  com* 
pany;  for  the  particular  day  alleged,  and  which  it  is  oe- 


StftVMf.- 


ttmrjr  to^teteyduesDotfail  witkiar  Ifae  tdWBy  heforeslated,       leM. 

wImi  Ajtj  wme  offiiccM  of  the  company*    lliis  lepago*      '^|^ 

Daoc;^  it  msnaUf  may  be  cored  by  rgecting  a* mrp/usag4 

Uie  wanis  aoder  the  first  tdiicet,  tuUil  the  99ik'  <f  N^* 

rta^r,  1704.     But  there  is  oo  authority  to  reject  atny 

tkmg.  as  siKplotage,  arhich  is  noi  inoonssslenic,  and  here  ic  is 

•Uogeiiier  sensible  and  not  repngna&t.  InfVymty.  Aiandi 

Salk.  $24$  it  a  held,  th^  the  precedent  Jiatter^  which  is 

sensible,  shall  aot  be  rejected,  but  what  follows,  shall  if 

it  is  nepvgoaaft.     Here  the  tdlictt  is  precedent  to  the  paf« 

ticabr  day  laid  lor  the  offence,  and  is  also  sensible  in  dte 

phu^e  hi  whftch  it  occurs.  Construing  the  word  wUU  iii*^ 

clsavely,  the  whole  oiigection  will  be  avoided ;  but,  it  is 

•rgued,  thai  in^ndictiaeots  the  word  wM  must  hare  an 

inclusive  sens^  atid  fop  this  the  case  of  die  King\*  tht 

InkabitmU9  ^GntmHngihf*  is  cited.    On  the  othjcr  side^ 

it  is  oooieoded  that  tile  word  uniil^    in    its    ordinary 

KQSe,  is  equivocal,  and  nay  be  either  inchuive  or  etelm-^ 

are.    For  lihis,  several  instances  "were  giv^n,  to  which  I 

will  add  only  that  in  SirMot^Jkw  Hak's  history  of  the 

common  lav^,  he  uses  this  expression, '  Until  the  time  of 

Edmnrd  I.   inclusive/    So  in  JjfliJVs  Parergon^  151* 

there  is  a  passage  of  a  similar  construction.  [His  lordship 

read  the  passage.]     Hence  it  appears  that,  by  *cbe  most 

accurate  writers,  the  words  to  and  until  may  be  used  in 

ekher  sense,  and,  where  ambiguity  i&tobe  avoided,  they  are 

^pd^le  of  being  explained  by  the  words  exvlunvt  or  t/t- 

cAtitiv.  If  so,  they  may  be  also  explained  by  other  words^ 

^hich  equally  shew  the  meaning  of  the  whole  context* 

If  the  word  lui/t/ occurred  in  a  contract,  and  the  natura 

of  the  contract  required  it  to  be-  construed  inclusively, 

^t  court  would  construe  it  so  as  to  eflfectuate  thecontra^^t* 

"n^is  the  cases  cited  shew  most  clearly.    And  in  1   Salk< 

3^*,  Wyutt  v,  Alandy  Lord  lIoU  said,  that  where  words 

^  cspaUe  of  different  e^tpositions,  that  shall  be  tak^ 

^bich  supports  the  declaration  or  agreement^  and  not  tba&. 
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^'MM.        yrhich  defeats  it.  That  was  upon  a  declaration  in  a  casei 
libel  which  vs  equal  in  strictness  to  the  role  of  constnu 
tion  applicable  to  indictments.    The  word  wUil  is  the 
dcaily  capable  of  two  meanings^  and   if  it  may  be  a 
plained  by  the  words  inclusive  or  exclusive  it  may  be  a 
plained  also  by  any  other  words  which  follow.  It  m 
therefore  be  explained  by  the  next  clause,  which  isasfo 
lows,    '  the  said  defendant  beii\g    a  British    subject 
aforesaid,  while  he  held  and  executed  the  said  ot&ce 
supervisor  of  the  province  of  Malabar  in  the  East  h 
aforesaid,    under  the  said  nniied  company  as  afon 
This  shews  the  meaning  of  the  word  until,  as  it  wb»  lii 
derstood  by  the  iramer  of  the  indictment ;   for,  by  men 
of  the  word  aforesaid,  the  word  iuntil  is  drawn  dowo^ « 
inserted    by  reference    into  an  inclusive   sentence^  i 
;»hich  it  must  necessarily  be  construed  inclusively.  Il 
stead  of  the  Avord  aforesaid,   in  this  sentence,  insert 
words  to  which  it  refers,  and  it  will  run  thus  :  *  While 
held  and  executed  the  said  office  of  supervisor  of  the 
vince  of   Malabar ,  in  the  East  Indies  aforefsaid,  ud( 
the  said  united  company  on  the  1st  day  of  Januarp,  \ 
and  for  a  long   space  of  time  tbeitce  next  ensuing  na 
the  29th  day  o(  November,  1795,  &c.  did  within  six  y 
before  thfc  filing  of  the  information,  to  wit,  on  the  W 
day  of  November,  &c.  commit  the  offence.'     In  eitbl 
of  these  ways  [his  lordship  read  it  ip  two  ways]  the  sefflj 
will  be  found  to  be  clearly  inclusive.     For    unle:»s  it  vi 
;>o,  the  defendants  could  not  receive  the  money  during  iM 
continuance  in  office!    This  then  gi\xs  the  whole  a  i^ 
ficicut  degree  of  certainty,  if  we  are  authorized  inco^ 
^truing  the  word  until,  in  an  indictment,  as  wc  should  c( 
>true  it  in  every  other  case,   and  there  is  no  rule  to 
contrary.  Every  indictment  should  indeed  be  certain ;  bi 
rxcept  in  particular  cases,   there  is  no  rule  that  01 
words  should  be  used  than  those  which  are  in  comiu^ 
^e  in  Uie  English  language,  and  a  repugnancy  can  on!/ 
exist   where  one  part  cannot  be  explained  by  anotljtf. 
The  day  laid  is   therefore   not  reptignant  if  the  worJ 
ttntil  is  explained  tp  be  inclueiveiandouthe  whole,  weiK 
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of  opioioti/tbiit  the  m6xdi  until  h  ce^mbfe  of  r&xivmg       ^^*' 
sack  a  coastrnctibn,  and  that  not  only  tbepahteuUr  form        &«x  : 
ofthe' indictment,  by  reference  from  the  word  ^i/arfitfirf    Sft»«a€ 
in  thenext  clause^  But  the  ^bole  eoolext  pectaiies  that  Wt 
sfaoukiso  GODfttnte  it." 

The  bvl£  dischahobp. 


MuLLOT  versus  Bacjc'er*— June  12. 

A. «  c^iam  of  a  Dutch  ^kip\ok  B .  011  bojtrd^  ^  Uu  TsUnd  of  Deniv . 
rara,  UgetAir  wiik  kit  iMggage  and  family^  to  tarry  him  to  Flushings 
ts  Holland  %  ike  ship  was  captured  as  prize  to  a  British  ship  o/xvar^ 
sad Uheiied  taith  the  cargo  in  the  British  court  ^Admiralty  ;  B.  the 
passenger  ufos  released  and  his  luggage^  dc  facto^  restored  to  him,  hat 
w/  iy  adjud^atiom  of  the  court ;  such  part  of  the  cargo  as  mas  British 
property  toas  restored  to  the  owners^  and  the  rest  condemned  as  prize. 
The  vessel  was  claimed  by  a  British  subject.  Pending  the  suit  in  tie 
Admiralty,  A.<hrought  asstimpsit  against  B  .yor  the  passage-money, 
bi'Mtf  quantum  meruit  pro  rata  itinens  :  ffrld^  that  the  ^\di\ntifi 
couid  not  recover ;  at  least,  not  untilthe  coitrt  of  Adnjtralty  had  decided 
•«  the  question  of  prize.  The  plaintiff  was  there/ore  nonsuited.  Scm- 
^Ici  passage  money  is  the  same  as  freight. 

^CTION  of  assfitnpsit,  tried  before  Lord  EclenbO'**  Bl(rt.L«T 
ROUGH,  C.  J.  at  the  silting^  after  liilartf  Urm,,9X  ^^^^^ 
Guildhall;  verdict  for  thefilaintif  (or  2501.  subject  to  the 
opiniou  of  the  court,  on.  the  following  case  ;  *^  In  JTp- 
vruary,  J803,  »Bnd  before  the  cominenceroent  of  the  pre- 
^1  war  with  Holland,  the  plahtliff,  who  was  the  master 
of  amerchant*ship  called  the  Doonhaag,  then  lying  at  the 
^ch  settlementof  Demarara,  agreed  with  the  defendant 
wre  to  convey  his  family,  servants,  and  luggage,  per- 
mitting him  to  have  the  exclusive  use  of  the  cabin  from 
*ence  to  Flushing,  for  the  sum  or<2400  Gttilderi  equal  to 

"^ "Sterling.     In  the  month  of  ^pr^/ following,  4lm 

^id  ship,  uBc^er  the  commatul  of  the  plaintiff  with  the  rff  • 


js^f^^y  flialed  from  Dfmafma,  ^eotin^  fQx  Jfft$^i9fg^  Mi  9^  W 
BuMnTft '  •"'*•'  **  *^^  entrance  ^f 4he  BriHsh  ehiiwe)>  ^  th^  4ifc 
ilay  pf  Jx/jr»  was  capUued  b;  bis  Sl^s^'s  asmed  brig 
the  Rambler,  and  carried  into  Plyrmmik  at  a  Ihc&i 
8ibi{>,  war  haviag  bera  previously  declared  by  his  Majesty 
agaiDftt  the  Batavian  republic. — ^The  dcfendcntt  fail 
family  and  8ervan^  were  set  at  liberty  at  Piymwth,  and 
.  tbeir  luggage  restored  ti^tbeai ;  but  aevera]  pipes  of  winei 
which  the  defendant  had  on  boards  were  and  still  are  de- 
tained by  the  captors.  The  vessel  and  her  cargo  hate 
been  libelled  in  %he^€<iuri  of  Mmimlitf  for  c^tidemnatioD; 
but  no  decisio!;  as  to  tlie  vestel jwbich  had  been  claimed 
in  that  court  by  a  British  sut^t  a»  bis  prc^^erly  badi 
yet  taken  place ;  so  much,  however^  oTthe  cargo  as  was 
the  property  of  British  subjects  has  b  een  restored,  and 
tbe  remainder  of  the  cargo  has  been  c6ademned  as  tawfal 
prize.  The  vessel,  at  the  time  when  she  was  captured  as 
aforesaid^  had  been  sixty-five  days  on  her  voyage  from 
J)emarara  towards  Flmkittg,  and  by  tbe  usual  course  of 
navigation  sbe  would  have  compWted  ber  voy^gt^  to 
JYifffAiTtginfourdaysmore.— Qtfai/o»,  whether  fixe fhi^ 
tiff'^  tntitled  to  recover  any>  and  what  sam  i 

RiCHAKDsoK^  for  the  jrfiOiM^^  cited  hatic  v.  hfit'* 
Cooke  r.  Jennings  yf  and  Bright  v.  Cooper  ;X  and  con- 
tended that  the  ji/tftnli^  waa  entitled  to  recover  oa  tte 
fmanthim  tneriiil  pro  rata  itin^ris,  for  that  part  of  tbe 
Voyage  which  had  been  performed.  **  TIhj  d^eni^^ 
he  said,  "  accepted  his  luggage.  -  TTiis  is  an  asumfsit  on 
Ills  part  to  pay  jikifi^iipii  meruit;  in  otiier  wdtds,  to  payf^ 
rata  itineris,  Tbe  original  contr^K^t  was  to  cany  tbe  rfr- 
fendant,  on  a  voyage  of  about  ninety  days,  sixty-five  of 
which  have  been  performed,  and  the  rest  of  the  voyj^ 
Iras  been  frustrated  withost  the  default  oS^pl»i^f^ 
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So  with  respect  to  the  wines,  they  also  were  taken  by       ^^04. 
the  captors  without  any  fault  on  the  part  of  the  plaintiff,     McllTt 
In  Cooke  v.  Jennings,  Lawrence^  J.  says,   perhaps  the       ^ertus 
subsequent  receipt  of  the  goods  might  have  be,en  evidence 
of  a  new  contract.     It  is  not  necessary  ini  this  case  to  go 
at  length  into  the  principles  of  universal  law  as  laid  down 
by  Lord  Man^eld  in  Luke  v.  Lyde ;  but  if  it  is  to  be  said 
that  the  plaintiff  cannot  recover  because  the  ship  itself 
has  not  jet  been  restored,  yet  it  is  sufficient  to  answer 
that  nothing  unlawful  has  been  done  on  the  part  of  the 
plaintiff*     The  contract  was  lawful  at  the  time  of  its  in- 
ception, and  the  defendant's  luggage  has  been  restored.'' 

Giles,  contriy  made  two  questions  ;—*first,  the  lia- 
bility of  the  defendant  to  pay;  and,  secondly,  the 
ability  of  the  plaintiff  to  recover.  The  contract  of  the 
plaintiff  is  an  entire  contract  to  carry  the  defendant  from' 
Flushing  to  Demarara;  and  then,  according  to  Coo/be  v. 
Jennings^  he  cannot  recover." 

Lawrence,  J.  *'  Perhaps  it  may  be  otherwise  ac- 
cording to  the  Dutch  law,  and  then  Cooke  v.  Jennings  mil 
be  no  authority  for  you  ;  for  this  is  a  contract  to  be*  per- 
formed in  Holland  made  in  a  Dutch  colony." 

Giles.  ''  Then  it  is  for  the  plaintiff  to  make  out  thai 
the  law  o( Holland  is  so.  In  Cutter  v.Potvel,  it  was  held 
4  mariner  could  not,  upon  a  contract  for  the  voyage; 
recover  wages  for  a  part  of  the  time.  Where  a  contract 
has  not  been  performed,  the  party  cannot  claim  on  his  ex- 
press covenant ;  but  is  driven  to  his  implied  covehant. 
But  this  is  said  to  be  like  freight,  which  is  recoverable /?ro 
fata  itineris.  'If  so,  this  also,  likeyreigA/,  must  be  recover- 
able only  on  an  implied  contract  arising  out  of  some  new 
benefit  to  be  done  by  one  party  to  the  other." 

Lord  Ellen BORoiTGH,  C.  J.  "  JjukcY,  Lyde  seems 
to  be  founded  on  a  quantum  meruit  for  something  dono 
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previously,  namely,  the  carrying  of  the  goods,  although 
the  whole  voyage  was  not  ultimately  performed." 

Giles.  '^  I  need  not  question  the  whole  of  the  case  of 
t,uke  s.lydey  but  I  think  I  may  deny  the  existence  of  the 
fact,  in  that  case,  out  of  which,  upon  the  principles  there 
stated,  the  freight  j!?ro  rata  itimris  accrued  ;  for  the  goods 
were  not  forwarded  on  their  voyage  at  all.  They  ^^re 
taken  only  to  Biddeford,  which  is  as  far  distant  from  jL«- 
bori  as  Nezcfoundland,  so  that  the  party  had  derived  no 
benefit  at  all." 

Lord  Ellen  BOROUGH,  C.J.  ^' The  carrier  had  done 
all  that  he  could  :  and  it  is  not  necessary  that  it  should  ac- 
tually be  a  benefit  to  the  one  party  if  it  was  a  loss  to  the 
other.  It  is,  at  least,  not  necessary  that  there  should  be  a 
benefit  and  advantage  moving  from  you,  if  you  have  be- 
stowed your  labour  in  order  to  procure  it." 

Giles.  *'  But  in  this  case,  where  there  is  no  benefit, 
it  must  stand  upon  the  express  contract.  It  is  not  neces- 
sary to  argue  that  point  now  :  for  I  go  upon  the  principles 
stated  in  the  case  of  Luke  v.  Lyde.  There,  when  the  goods 
were  at  Biddefoxd,  the  carrier  had  a  right  to  carry  them 
forward  to  Lisbon  in  another  ship,  and  although  that 
.would  not  be  much  for  his  own  benefit,  yet,  in  conside- 
Ti^tion  of  his  giving  up  the  goods  and  that  light  to  proceed, 
the  defendant  there  contracted  to  pay,  by  implied  assump- 
sit, pro  rata  iiineris*' 

Lord  Ellenborough,  C.  J.  ^'  No,  the  parly  took 
the  goods  ngt  of  the  captain  of  the  ship,  but  of  the  recap- 
tors.  The  owners  of  the  ship  bad  then  no  lien  on  the 
igoods.'' 

GiLfes.  '^  When  goods  are  recaptured,  the  new  owner 
of  the  ship  is  obliged  to  deliver  them  up,  upon  payment 
ofthe  salvage  by  the  ownec;  so  that  the  captor  could 
not  give  them  up  to  the  freighter  without  the  license  of 
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the  owner  of  the  ship,  and  the  i5»rgument  of  Lord  Mam-^       ^^^' 

fillip  in  hisjudgmeut^  proceeds  on  the  supposition  that  the 

owner  of  the  ship  might  have  carried  the  goods  on;   and 

whether  the  rate  is  to  be  computed  on  the  labour,  or  on 

ihe  benefit  conferred,  is  immaterial.    The  case  here  is,  that 

the  ship  is  brought  in  as  prize  with  the  defendant  and 

l^^ portmanteau  on  board ;  the  ship  is  libelled,  the  person 

is  permitted  to  go  at  large,  and  liis  portmanteau  is  given 

up :  but  that  is  done  by  the  lenity  of  the  captors  and  of 

the  government,  and  is  no  act  of  the  plaintiff'  or  the 

owner  of  the  ship,"  . 

Lord Ellbnbobough, C.J.  ^^  No,thatis not  actually 
so  stated  in  the  case*  It  does  not  say  by  whom  the 
luggage  was  delivered  to  t\i^  defendant.  It  was  probably 
by  the  captors^  but  it  is  not  so  stated." 

Giles.  ''  It  is,  however,  stated,  that  ihe  ship  is  libelled 
as  prize,  and  thep/atn/i^could  not  have  detained  the  defen^ 
dant's  person  till  he  had  paid  the  passage-money,  as  he 
might  goods  for  freight.  In  Luke  v.  Lyde,  and  tlie  other 
cases,  the  merchant  is  only  held  liable  in  consideration  of 
the  plaintiff  waving  some  right  which  he  has  on  the  goods, 
upon  the  giving  up  of  which  a  new  implied  contract 
arises :  but  that  principle  does  not  apply  here.  Here 
the  party  has  given  up  nothing,  and  we  have  not  received 
any  benefit  from  him,  for  we  are  brought  in  prisoner,  and 
^hat  we  have  recovered  of  our  property  is  received  from 
another  person,  and  I  cannot  see  what  right  A.  can  have 
to  claim  of  U.  a  quantum  meruit  forthat  which  was  done 
by  C.  Secondly,  what  right  has  the  plaintiff  \,o  sue  ?  He 
IS  a  captain  of  a  ship  now  libelled  in  the  court  of  admi-> 
ralty.  If  the  ship  is  condemned  he  cannot  claim  either 
the  freight  or  the  goods  :  both  must  go  to  the  captors. 
If  there  is  any  claim  to  the  goods,  it  must  be  in  the  cap- 
tors. There  is  no  pretence  for  the  plaintiff*^  claiming 
such  a  right.  If  he  recovers  in  this  action,  the  ship  may 
notwithstanding  be  afterwards  condemned,  and  the  judge 
3  M  2 
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1804.  of  the  court  of  admiralty  may  order  the  freight  to  be 
MUI.LOT  P«i^  to  t^e  captors^  he,  the  judge  having  the  cpmplete 
control  over  that  subject.  Then  the  ^^/iatit^f^  is  at  least 
premature  in  bringing  his  action  until  the  right  is  deter- 
mined. In  general,  indeed,  the  practice  is  that  they  do 
not  order  the  freight  to  be  paid  to  the  captors." 

Lord  Ellenborouch,  C.J.  "  Have  you  any  case 
in  which  the  court  of  admiralty  has  compelled  the  cap- 
lain  of  a  foreign  vessel  to  pay  over  the  freight  to  be  re- 
ceived pro  rata  itineris" 

La^renc E,  J.  "  The  foreign  writers  on  freight  consi- 
der money  to  be  paid  for  passage  just  the  same  as  freight. 
Itoccus  de  Naulo  inquires  whether  freight  is  due  for  a 
passenger  iu  particular  cases,  and  puts  a  question, 
whether,  if  a  woman  be  brought  to  hed,/reight  is  to  be 
paid  for  the  infant  T* 

jLord  Ellenborouop,  C.  J.  ''  I  agree  with  you, 
however,  that  I  do  not  see  any  difference  between /rjig*^ 
and  passage-money.  It  is  the  same  thing,  whether  it  be 
for  the  carrying  of  live  things  or  dead.  The  circumstance 
of  the  lien  may  probably  make  the  only  difference.'* 

Giles  then  shortly  recapitulated  his  argument,  and 
concluded  that  the  present  plaintiff  was  not  entitled 
to  recover  any  thing  for  freight  at  all,  and  that  if  entitled 
to  any  thing,  it  was  only  for  the  luggage. 

Richardson,  in  reply.  *'  The  gromnds  upon  which  it 
is  admitted  that  a  new  contract  may  arise,  have  been 
too  much  narrowed  by  the  defendant's  counsel.  Here 
has  been  labour  and  loss  on  thepartof  thepfeiWi^,  which 
is  sufficient  to"  entitle  him  to  his  quantum  wifrtiiV  although 
it  turns  out  unproductive  of  benefit  to  the  defendant,  it 
has  heen  insisted  that  the  liberation  of  the  defendant' & 
person,  family,  and  luggage  was  not  the  act  of  the 
plaintiff :    but  the  hand  from  which  it  comes  is  in  no 
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^ise  material.    This  liberation  mtist  lake  place  in  order       t804. 

to  entitle  us  to  recover  ;*  but  the  service  done^  and  for  which  Mitllot 

the  quantum  meruit  is  daimed,  is  not  the  liberation  of  the  ^^^^ 
defendant,  but  the  carrying  him  and  his  goods." 

Lord  Ellenborouor^  G.  J.  ^'  This  case  ismaterially 
distinguishable  from  the  case  of  Luke  v.  Lyde,  for  i& 
that  caae  there  was  an  actual  acceptance  of  the  goods^ 
and  an  ^M^qniescence  in  the  new  contract." 

Rich Aiuosoir.  '^  As  for  as  the  circu/pst^nces  here  can 
be  assimilated,  I  submit  that  they  are  still  similar.  Here 
has  been  an  acceptance  on  the  part  of  the  defendant.  The 
zigbt  of  the  master  to  io^siai  on  getting  another  ship  to 
carry  the  .party  forward  op  his  voyage  still  exists.  The 
considerdtiou  is  nojt  a  mere  liep,  but  a  right  of  doing 
something  which  the  owner  gives  up." 

Lb  Blaj^c,  i.  ^'  Does  not  the  case  state  that  you 
were  disabled  from  doing  that  which  you  say  you  gave  up7 
It  states  that  you  ;Were  a  prisoner  of  war." 

Richardson.  ^^  To  make  that  a  defence,  there  should 
have  been  a  request  on  the  part  of  the  defendant,  and  a 
refusal  on  ours.  In  the  case  of  Luke  v.  Lyde,  there  was 
the  same  disability,  the  ship  was  not  in  the  hands  of  the 
party.     Here;  at  least,  the  labour  was  performed." 

Lord  Ellbnborough,  C.  J.  "  So  it  would  have  been  if 
the  ship  liad  been  lostat  sea  with  both  the  captain  and  the  < 
passenger.     But,  could  the  executors  of  the  captain,  or 
the  owners  pf  the  ship,  have  recovered  against  the  exe- 
cutors of  the  passenger  f " 

Richardson.  ''  Here,  however,  there  is  no  loss;  and 
^n  case  there  had  been  a  loss,  and  part  of  the  goods  had 
come  on  shore,  the  passenger  would  have  been  liable  on 
^quantum  meruit" 
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1804.  indeed  admiited  that  the  court  of  admiraliy  does  verj 
lJ~oY  oitj^n  give  up  the  goods  of  passengers ;  but  it  muslbt 
^crtut  admitted  also^  that  the  admiralty  has  a  power  to  adjutigc 
them  to  the  captors^  and  that  they  do  not  go  totheori. 
ginal  owners  of  the  ship.  In  case  the  right  to  the  clak- 
ant's  goods  is  to  be  adniitted^  that  court  will  order  tbem  to 
be  restored  to  him ;  but  he  cannot  have  thein  legaS; 
without  sucli  order/' 

Le  Blanc>  J.  '*  It  is  nol  necessary  to  give  an  opiiwi 
upon  the  case  of  Luke  v.  Lyde  ;  but  we  m'ay  cOD>i<i£i 
this  demand  fof  passage-money  the  same  as  if  it  were  onljj 
freight  for  the  goods.  If  it  was  a  case  of  gocxls,  and  simui 
to  Luke  V.  Lyde^eyen  then  the plainiiff^ yroM  be  entiCei 
to  recover^  not  because  any  thing  is  due  under  theorigiiu 
contract,  but  because  our  courts  having  acknowledge 
the  contract  on  the  marine  jaw,  lie  is  then  entitled  to 
quantum  meruit  for  something  which  may  be  sufiicientli 
roise  a,  new  assumpsit  upon,  and  may  so  recover  for  somi 
benefit  antecedently  done  to  the  defendant  or  somelahod 
performed  with  a  view  to  his  benefit.  But  here  the  shi 
is  captured,  the  plaintiff"i%  a,  prisoner,  and  every  thin 
of  value,  every  benefit  to  be  derived  from  his  ship,  ever 
thing  earned  by  her  belongs  to  another  person.  Tlierei! 
therefore,  nothing  upon  which  to  found  a  newassunipA 
And  although  there  has  not  yet  been  a  condemDation 
the  ship,  I  am  at  a  toss  to  consider  how  the  plaintiff  caaj 
stand  in  a  different  situation  than  he  would  have  bees 
in  if  there  had  been  an  actual  condemnation/' 

Judgment  of  nonscit.* 

->  -■        '  ■       '      ■       •     ; v    ■  "  T  „  ■- — ^ 

f  Tl^e  case  was  drawn  up  that  there  should  be  judgment  f:r 
the  dffcndant  j  but  that  advantage  was  waved  by  i\itd€jaik^(i 
counsel,  ,  , 
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AU  ag^d&tfiii  i»  «  Mftjr,  ikceptmg  itgUknits  qfiki  €Mtat  vf  axtwi  ie/ore 
^cceu  iuedout^  muah  entitled  ztntA  tktnames  of  ail  ikeptrtkt^  mui  the 
plaintiffs  and  defendants,  and  witA  their  respective  christian  names. 
The  rule  of  c0urt  need  not  Ae^so  entitled. 

'pHIS  WM  a  rule  to  refer  it  to  tb^  master  to  comimte 
interest^  &c.  upon  a  bill  of  exchange*  Affidavitawere 
£Ied  for  the  purpose  of  opposiDg  it  upon  some  special  cir- 
cumataooes :  but  y^ey  were  eiuitled  with  the  christiao«aiae 
ofonlj  one  of  tbep/atnfj^i,  ooHtung  the  christian  names 
of  the  others.  They  were  oLyealjed  to  on  4bat  ground. 

Lord  Ellbn BOROUGH,  C.  J.  ''Itmnstbe  understood 
ihat  in  all  cases  of  affidavits  in  a  cause,  they  must  be 
entitled  by  stating  the  naines  of  all  the  parties^  both  plain* 
tiffs  aod  defendants,  with  their  respective  christian  names 
also:  although  it  is  not  necessary  to  state  them  so  in  the 
xule.  The  reason  for  requiring  it  .in  affidavits  is  in 
order  that,  if  requisite,  the  parlies  may  be  indicted  for 
perjury." 

The  master  referred  the  court  to  a  case  in  theTertxl 
Beports^  probably  Fores  v.  Di^mar.^  The  court  refnsecl 
to  permit  the  affidavits  to  be  read,  and  the 

RubB  WAS  HAna  absoj^vts^ 
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U  «i  action  ag^itst  the  marshal  for  an  escape  on  mesne  processi  tkl 
plaintiff  declared  m  «  c^mmitmenS  $H  habesis  corpus  fy  ajudgt  ai 


* !(  Ttrm  Rep.  66u 
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«flB  .    ^  Otmlk  B.  k.4M  Trimiy  Term,      . 

tmi.  tka^kn^wakm  {mtttpatct  per recofdam,  aaitatAetridtrdaoi 

miMK^  tktn  bamg  mo  mode  rf  rtcofdin^  ndkmcmmkmaiiMpvba^ 
.    «aJ  tfte  fimatpatet  iir  maflaMgt*     Alker  «  cAr  one^tf 

ncjuKoCftnu 

Wcccer     npHlS  was  an  action  against  ihe  c{^ju2(uif » the  marsU 
U^Z.  of  the  Kw/s  BeiicA  prison,  for  54l,  9s.  damages » 

tatded,  by  0)e  escape  of  one  Mmry  Bergtnt  dc  TrwA 
oiit  of  llie  cQstody  'of  Che  drfendtmi. 
1 .  TW  dfsdamtion  stated  that  the  said  M.B.dt  Zn 

inddiled  to  the  pbtbOiff  in  341.  9s-  atni  that  io  TttM^ 
torm  last,  he  soed  oat  a  bill  of  Middktex,  iadoned  11 
lioM  to  bail  for  tlie  said  mm  of  34l.  Qb.  and  tliat  oak 
aich  pieoqpit,  the  said  Jtf.^  B,  dt  71  came  into  th 
custody  of  she  sherifi*  of  3Iiddle$ex.  That  the  said  M.  I 
de,  71  beitsg  in  such  custody,  for  the  cou^e  afbresaij 
'dntbe  (24th  d^y  of  StpUmber,  intheyear  aforesaid  (ISO)] 
was  biottght  before  Sir'  SimoM  Ix  Blatic,  knigh 
iiien  one  of  the  justices,  Sec.  at  his  chambers  in  &17VW 
'I$uif  ChoMctry  lane,hy  virtue  of  a  certain  writofibi&<< 
roypas,  issuing  out  of  the  court  of  our  said  lord  the  kloj 
Stc  and  ilirected,  &c.  **  and  the  said  If.  B,  de  T.^ 
fliereupon  oommilted  fay  the«aaid  Sir  S.  Lt  Bhuc  iol 
the  custody  of  llie  dtfendanl^  at  tlie  suit  of  the  plaiMtiffi  i 
the  plea  aforesaid,  arid  for  the  cause  aforesaid,  there  < 
lemaia  lintil,  fcc  as  bjf  the  rtcord  tktreof  now  retoc-us 
iag  in  the  aaid  court  of  our  sa«d  lord  tlie  king,  before  tt 
king  himself,  manifestly'appears,^  6y  which  said  con 
mitment,  &c.  The  declaration ,  then  stated  the^ap 
*Tfae  pUunlifff  in  support  of  his  case,  at  the  trial  t>efoi 
{/>rd  EllbnbobouoHi  C.  J.  at  fVcstminUer,  prorc 
the  debt  due  from  the  prisoner,  tlie  affidavit  of  debt,  aa 
the  arrest ;  and  then  prodiiced  the  iabeascorpustipon  wbic 
the  prisoner  was  removed  from  tlie  Custody  of  the  sberii 
'  apd  committed  by  Le  Blanc  J.  to  the  custody  i 
tbe.  defendant.  This  ivritwas  produced  by  the  clerk  \ 
tlie  pi^rs  of  the  Kings  Bench  prison,  which  he  sUtej 
>  tvas  filed  witli  him  ad'cT^^rlc'  of  the  |)apers.     Upon  which  1 


JaUM.^ 


Im  the.Fbrfy-FmHkYtat  iftimf^  HI.  4 

was  objeeted  by  the  Afmdmtes  ooimsef  thflt^  thcr  pib*  ^iW> 
daction  of  the  writ,  in  the  bands  of  ifar  cleifcof^^  Ihe^  Wim*y^ 
papers,  did  not  snppwt  the  nven^eot  id  ibe  declairanon. 
"  as  \^y  the  record  now  remaining  in  the  said  court  of^-  &c:; 
manilestly  appears ;"  ^nd  they  piled  Tuntcr  v.  Eyln.* 
Tbej»/ii)j«r^riaving  gone  thratig^'  hiicase/ih^  itfeu&ni 
proved  that  at  the  time  the  prisoner  esciqiedy' sbe'.was  so*: 
persedable  in  the |»&njt#i^s  action,  upon  wbicb^  a.Tcrdiet 
of  Is.  damages  was  given  for  the  plttint^,  with  .liberty 
for  the  d^tndani  to  move  for  a  nonsuit  tobe  entered  on  the 
above  point ;  and  a  role  nisi  was  accordingiy  obtaLaed  ;— 
andin  fas^n'term, 

G iBBsr  and  Makry att  shewed  cause  and  said ;  "  The 
writ  prodaced  was  the  record  itself,  and  the  only  docamcbt 
of  record  that  coald  be  prodtteed/* 

[Lord  Ellenbobough,  C.  J;  *'  Is  the  word  recor/? 
applicable  to  any  paper  in  tne  custody  of  an  iudivi* 
dual/n  •  .  .  :. 

■*  .  .    ^  -   I,  • 

/>  J.. I     •  t  • . 
"  This  is  not  in  the  custody  of  dl  private  person^  the 

marshal  is  the  proper  officer  for  tbe  purpose  .of  keep^g 

thisjepord;  there isno other oftce^rollj  or  place  i^  vfbicfa^ 

it  can  be  entered. and  kept/' 

LeBlanc^  J,  "  Is  Uiere  any  difference  between  a 
commitment  in  term  and  in  the  vacation.  If  the  prisoqer 
i»  committed  by  the  coart^  in  open  conrt>  then  it  is  never 
upon  the  file  of  the  clerk  of  the  papers  of  tbe  Ki^g*^ 
Btnch  prison.  But  if  it  is  a  commitment  by.  a^  ju^jge  a^  ^ 
chambers  it  goes  withlhe  prisoner  to  the  Khiglsi  JB^uc^ 
Kison.  In  the  case  ofan  exec6tion^  it  is  entered  apon. the 
j*idgmeat.rolL"i ;      »  :   '    •    .         ^      *^  .^    • .,  ^ 

^  '  ■■      '     'I  I     ■      ■         ■  - 

*  3  Bo«.  and  Pul.Trin,  43  Geo.  III.  and  H  Lqw  Journal ,  481^ 

3n  a  ' 
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^^'^  La wmsyes,  J.    **  Why  m  Jt  not  upon  nuwrn  pfocd 

ealtced  upoa  die  roll  in  ;the  nme  maimer  «b  upon  a  ui 
jfa.%  Ff  tbere  k  no  roll,  wbj  sol  make  a  loU  for  thepoi 
poier* 

OtBBS.  **  In  point  of  practice^  it  is  nerer  done ;  thou^ 
it  certainly  might  be  done  if  it  becaeie  neeetaarj.  ll 
cases  ofexecution,  entries  are  made  opon  the  roU^  bq 
never  in  cases  of  meiae^acexs.  The  office  of  the  cler 
of  the  papers  may  be  considered  as  the  depository  of  cb 
leeonlaof  the  coart  fortbis  purpose." 

Lord  Ellbnbobovgu^  C.  J.  **  Then  there  is 
iaconTenience  that  th^  irecords  of  the  court  are  to  be ! 
tered  up  and  down  in  the  custody  of  persons  over  whoa 
the  court  has  no  control.  The  clerk  of  the  papers  of  the| 
Kifig*8  Bench  prison  is  an  officer  of  the  marshal j  and  Dot| 
of  the  court.  His  ofl|ce  is  not  even  in  this  coumj. 
In  Turticr  v.  £^/f«,  the '  court  took  it  for  granted  that 
an  act  of  a  judge  at  cUambeni  would  not  be  available  as  aa 
act  of  the  court  until  it  was  entered  of  record.  Until  I 
read  that  case,  I  thought  the  evidence  was  sufficient  here/' 

Marryatt  then  instanced  tbe'Variousoffices  in  which 
similar  records  of  the  cburt^re  kept^  such  as  the  Filacffh 
where  the  writs  are  kept  and  the  clerk's  of  the  decIaratioD» 
alsoi  where  declarations  are  kept ;  and  said,  that  tliough 
jl  never  was  knoa'nf  that  tliere  was  any  oilier  place  for 
the  entering  of  records  of  commiunenta,  yetall  the  pre* 
cedents  agfee  with  tbe  ileciaratioD  in  this  case,  and  if 
this  ^M  iMta  reoordy  tbea  tliere  hardiy  ever  was  an  actioa 
^vonffht  for  an  escape  wbick  in  strictness  ought  to  have 
beenrvUiaintained.  That  wken  tbe  J^/avr r,  opon  ceriiotnrif 
feturnKthat  thcieia  a  writ,  hestates  it  as  ot*  record,  and 
jet,  wht'n  it  is  proved  at  nisi  j)rius,  either  the  writ  itself 
is|}iBodiicid^ar  an.  officecQiiyof  it*aQd.aat.au&raLal  roll. 
That  in  Uh^  ca^e  of  bail  the  recognizance  is  ac- 
k&bwled^>d  in  couft^  and  there  is  a  proper  mode  of  mak^ 

i  -      1 
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« 

iog  it  a  recDcil.  lliat  if  this  was  itpt  a  recordi  and  there  \%      ^^f^ 
no  record  in  ipractice^  the  description  io  the  declaration; 
was-  notapprapriate, aod  mi|(ht  be  rejected  as  surplusage; 
and  it  wguld  he  sufficient  if  it  was  stated^  as  would  then  be 
the  case,  that  the  prisoner  was  in  fact  committed. 

[Lawrskcb,  J.  ''  If  my  brother  L£  Blanc  had  re- 
Bianded  the  prisoner  into  the  custody  of  the  sheriff  with 
the  writ^  would  that  also  have  been  a  record  of  the  court?. 
That  is  very  often  done  when  it  appears  to  be  a  sham  ac«* 

tiOD."] 

''  In  that  case  it  would  not  be  necessary  to  set  out  the 
haUa$  corpus  in  the  declaration  :  it  would  be  sufficient  tQ. 
state  only  that  the  prisoner  was  arrested^  and  in  the  drfa^, 
ianCs  custody.** 

Ekskinb  iand  G  arrow,  contri.  "  The  argument  here 
is  the  reverse  of  that  in  the  XAfmmon  Pleas.  There  it  was 
said  it  might  be  necessary  on  twstie  process,  but  not  on  exe-^ 
cu|ioQ«  Here  it  is  said  to  be  necessary  on  execution^  an4 
Botop  mesne  procesi^  A  record  is  not  an  act  of  thecour% 
iUelf^  or  an  priginal  process :  it  is.  the  memorial  of  an  act 
^OQe^  or  of  a  process  issued ;  but  if  this  writ  is  a  recordj, 
the  existence  of  a  memorial  of  process  issued  is  to  be. 
^ewn  by  producing  the  process  itself.  When  the  statute 
of  limitations  is  pleaded^  the  writ  is  not  permitted'  to  be 
produced  in  evidence  until  the  issuing  of  it  is  stated  of 
record^  and  continuances  arc  entered  upon  the  roll  for  six 
years  back}  and  in  like  manner^  when  a  yla%ntiff\%  non- 
ttited  generally  he  neglects  to  enter  it  of  record,  but  yet 
^i^^defendant  has  occasion  to  proceed  tigainst  hiniuponit^ 
he  is  obliged  to  enter  it  of  record  for  him."  They,  there- 
&re,  insisted  that  there  would  be  no  peculiar  hardship  in 
I'^ciairiDg.a  record  to  be  made  and  produced  in  this  cus^, 
sod  that  the  production  of  the  habeas  corpus  and  indorse- 
ment was  not  evidence  of  the  record. 

Curia*  adv.  vuh. 


^♦^_      ^  Ani  tiow,  on  the  hi^^sfcy  ^f  TtiniiyMavk,  lhe:aemH» 
of  the  court  Was  deHTer^c)  to  Uie  MlourJfDg^^ert^tijr  . 

Lord  ELi.KfiBOKoutJHjIC^.  J.  after  statm^ the  case  r  '*Tt 
appeared  wpon  the  trial '^tliat*  codnittmcTift  bf  Ifris  j«t 
«re  never  kept  in  any  other  roannerrhim  tlii4  iommttmeot 
vas^aui^  that  they  are  never,  in  fact,  depcisi  ted  in  the  Tr^fl- 
iitry  chamber,  as  the  records  of  thtf  court  ane,  h  trai  thei?e- 
Jbrt?  insisted  that  either  the  averment  Wasl'surpTttsage,  or  this 
iras  a  sufficient  record  of  the  court  fer  ^'fire  |3urpose-  Since 
Ibe  argument  on  the  motlmi,  we  have'  caosed.  inqtiiry  to 
be  made  as  to  the  existence  of  any  other  cuj^tody  ut*,  and 
any  other  iQo<)e  of  recording  the  ciwnroitment^  and  do 
itotfitid  thit  any  other  fecord  |ias  heen-ltt^  or* fifed  than 
ittbeplaceand  in  themnnncr  in  wfcidi  llii»  was;  and  that 
'  the  coiBtni6nent  remains  in  the  hands  of  the  elerfcoftbc 
papers  of  the  marshal  as  any  other  warraul.  Nor  is  it 
properly  capable  of  being  entered  of  record :  although 
in  the  case  of  a  linbtas  corptw,  wher^  Ae*  party 'is  taken  in 
executron,  the-  comtnitment  may  he  entered  o»  tht  rolK 
Astliferefbre  tt  neither  is  a  rtcord^  nor  trfpafele  of  being 
jDBade  so^  ihe/>ratff  paM  is  either  lobe  ciodiidered  as  sar • 
plcfs^age,  as  in  Walker  y.  H  hitter,'*  orthiscoiDiniimen*» 
^trtrm  the  meaning  of  it,  so  that  it  isi  to  be  nnderstood  as 
applrcabfe  to  the  subject  matter,  and  to  Chat  WWehis  only 
ffutsi  a  record." 

JvnCMENTTOB  THEPLAlNTlFr. 


B/>RiNG  and  others  vtrsus  CuRfsTiE.     June  19* 


A  passport  expressed  to  ^c  granted  to  George  Dominick,  wisstet  n  em* 
minder  of  the  ship/calted  the  Moxxnt   Vernon,  of  the' tew  tfVM^ 

*  dciphia,  of  the  burthen  ofa,i^  tent,  or  thereabouts,  keh^at  pnsewt  m 

•  the  port  of  ?hi\  Ade\i^Wi9,  does  tHft  eontain  o  dexriptiok^fshe  hsiitUfff^ 
'  tfihe  mdster  nnder^the  2$ik  dttMe  of  4kt  ireuty  bettvtt*  France  «»• 

•l  D$tig,  I. 
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ifimm  ff  PlliUuielphw^V  0t^  to^phcikip^  OJvi  net  U  themaUtr.     Q.     and  Others. 
U^ktUixligirm^orm  ef  iki (fimi^ort  atunxcdu  lit  treaty  f  CmistI*. 

"XX/IllT  bf  Errot  frorfj  the  o>m«ieitpfoat,— Deci-aea-    i^clrnftin 

TtoW  onui  policy  of  instjvance,  dated  oti  the  IHlJi 
oi  Jnmcy  1/90,  (efiet!tfd  by  tfrc  plahiiiff$y^3  Agents  for 
Messrs*  IfdUngs  and  F/ti/ici^)  from  Philadtlphxa  to  Lent- 
42oA,  i^lth  liberty  to  touch  at  nnt  port  in  the  ckannet,  tia 
theslaip  Mount  FerAok^  9in  JifuricaM  ship,  Capt- Dwnl- 
idcij  master,  and  on  the  goods  vahied  as  tlierein,  &c.  vi2. 
cofiee^  in  the  uswal  form,  at  a  premium  of  3  -gs.  /wrr  craf ; 
loss  by  cajAure,  as  prite,  by  certain  persons  unkitowh* 
There  were  other  counts,  upon  other 'similar  insurances,  SpecklVMidi 
■lade  oa  otlier  goods,  Pka,  the  general  issue.    Where- 
upon, a  special  verdict  tras  found,  st^ng  th^t  ihi  insri« 
lancc  was  made  aLsita  the  first  and  diird  connti  mentioned^ 
and  dial  the  gooc^s  vrer^  put  on  board,  and  that  tlie  par*  ^ 
ties  were  mlerest^^  &c.    Thatonthe€d>of  Janr,  ITSK^. 
lUe  sTiip  departed  from  rJkihdc fpbia, nntl  sMed  for  C^ztei, 
in  tlie  fsttof  jyigitty  and  tdr  sftch  other  port  as  th^  pAtm- 
tiff%  should  direct ;  that  she  cleared  out  for  Httmburgh,  and 
had  on  board  a  certificate  of  tho  clearance  and  manifest 
of  tlic  cargo,  as  follows:  **  Port  of  Pl^'hd^fpfda  :   tliese 
are  to  certify  to  all  t^honi  it  doth  concern,  tliat  George  1>>- 
nuuul^^  masteror  commander  of  the  ship  Jailed  the  Mount 

Vernon,  burthen  424^  tons,  mponted  with guns, 

navigated  with  men.     United    States    built,    and  ' 

bound  for  Hamburgh,  hath  here   loaden   aiid  taken  otv 

board  cargo  per  rasmifest  annexed,  and. hath  here  entered 

and  cleared  his  said  vessel  according  to  law,  and  Ibese  are 

further  <o  certify  tliat  it  appears  by  the  original  register 

now  produced  to  us  that  the  above  mentioned  ship   was     ' 

registered  at    PhiladJphia  on    the  2d    day    of    May, 

"17i>6.  Giren^&c ;''  and  that  the  same  was  entitled  '*  Ma-  . 

nifestofthc  cdrgo  of  .the  ship  Motmt  Ferriun,  George 

Domfifir^,  master,  bound  for  Cowes  and  Hamburgh,  in 

Europe/'  That  she  had  on  bocird  at  the  time  the  following 

9ea-ktter  or  passport,  to  wit :— Form  of  triplicate-pass. 
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1804.        I'raiidated  frdm  the  Frfiw*,  Geof^e  WaMngim,  presi- 
Barikq      dent  of  the  VniUd  States  of  Jmeriea.-^  To  all  whoshall 
•nd  Others,    gee  thesc  presents  be  it  known,  that  leave  and  peniiisiioii 
CvRiSTXE.    has  been  granted  to  George  Domimck,  master  or  com* 
mander  of  the  ship  called  the  M(mnt  Vernon^  of  the  town 
fiwLcti©.    ^j.  Philadelphia y  of  the  ^urthen  of  424^  tons,  br  there- 
:  abouts,  being  at  present  in  the  port  of  Philadelphia,  and 
bound  for  Hamburgh,  loaded  with  sundries,  per  manifest; 
that  after  this  ship  has  been  visited*  and  before  his  depar- 
turej  he  shall  make  oath  before  t^e  officers    aothorized 
ifar  this  purpose,  that  the  sadd  ship  belongs  tpone  or  more 
citizens  of  the  United  States  of  America,  the  act  whereof 
•hall  be  placed  at  the  foot  of  these  presents,  and  in  like 
manner  that  he  will  keep  and  cause  to  be  kept  by  his  crew 
the  maritime  ordinances  and  regulations,  and  enter  into 
a  list  signed  aild  confirmed  by  witnes.^es^  containing  the 
names  and  surnames,  the  places  of  birth,  and  residence  of 
'  the  persona  composidgihe  crew  of  his  ship,  and  of  all 

them  who  shall  embark  therein,  whom  he  shall  not  receive 
on  board  without  the  knowledge  and  permission  of  the 
officers  thereto  authorized;  and  ^y^rj  port  or  Harbour 
where  he  shall  enter  with  his  ship,  he  shall  shew  the  pre 
seat  permission    to  the  officers  authorized  thereto,  and 
shall  make  a  faithful  report  to  them  of  what  has  passed 
duxing  the  voyage ;  and  he  shall  carry  the  colours,  arms, 
jmd  ensigns  of  the  United  States  during  his  said  voy- 
age in  teslimbny,  &c,  on  the  30th  of  Ufly,  1796/*    The 
iriplicate-pau  also  contained  a  pass  in  English  and  in 
Dutch,  in  two  other  separate  coftmns,  translated  and  set 
,    forth  in  the  special  verdict.    The  verdict  stated  also  that 
before  the  ship  belonged  to  Wm,  Mayne  Duncanson,  as 
jlfter  mentioned,  she  had  belonged  to  one  TTiomasMur' 
gatroyd,  a  citizen  of  America^  and  contained  a  certificate 
of  register  dated  the  9d  of  Mcfiy,  1796,  according  to  && 
met  of.  Congress,*  under  which  the  ship  sailed,  stating 
.  Thomas  Murgatrpyd  to  be  the  sole,  owner  \  that  tbep/^*'^ 


Vide 
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tifsyhetote  the  effecting  of  the  said  hsurance,  had  de-       ^^*' 
terarined  thntlhe  said  ship  and  cargo  should  proceed  do     BARI^^1 
the  port  of  London,  and  there  finish  her  cargo ;    that    cn^rilt. 
before  the  effecting  of  the  policy,  tl>e  Importation  of  the 
said  cargo  was  made  fegatbyofdfer  of  coancil,  utider  an 
act  of  parliament  passed  on  the  1 4th  of  May,  36  Geo.  III. 
That  the  plduitiffs  obtained  an  order  of  council  for  the 
importation   of  the  said  cargo,  dated  the   IQth  of  Jufjf 
1798,  and  the  p//i?w^j^- directed  the  said  ship  to  proceed^ 
from  Cowes  lo  the  port  of  London,  and  there  finish  het 
voyage:  that  if  the  ship  could  not  have  discharged  her  load- 
ing here,' she  would  have  proceeded  to  Hamburgh;  that 
the  ship  was  American  built,  but  was  the  sole  property  of 
one  Wm,  Mflynt  Duncan^^on,   who  was  born  a    British 
•object,  but  Was  domiciliated  in  America  from  August, 
1794,  to  Octobtf,  1796;  that  he  was  not  entitled  to  be 
natnraltzed  at  the  date  of  the  policy  ;  that  on  the  I  Jth  of 
October,  i79fl,  te  was  naturalized.    That  on   the  Qth  of 
June,  1796,  the    ship  was  captilAd  by  the  French,  and 
was  condemned  as  prize  at  St.  Domingo,  while  she  was 
detained  at  the  port  of  Si.  John,  in  the  Spanish  island 
at  Porto  Hico ;  that    the  sentence  of  condetnmrtion  was      -  ' 
as  follows:— 1 3th  Fructidor  (the   80th  of  August,  4th 
year)  condemnation  of  the  E/ig/«A  ship  Mount  Fernon — 
Extract  of  the  books  of  the  provisional  tribunal  respecting 
prizes  established  in  St.  Domingo :  We,  Francis  Pons, 
judge  of  the  proviiional  tribunal  respecting  prizes,  estal- 
blisfaed  in  St.  Domingo,  having  looked  over  our  sentence 
of  7th  TArrmiior  last,  where  all  the  papers  exhibited  by 
Citizen  Nadal,  captain  of  the  privateer,  Fliftr,  against  the 
ship  Mount  Fernon,  are  duly  noticed,  through  which  we 
bad  subiiiitted  the  decision  of  the  prize  to  the  civil  cotn- 
mission  of  Guraico,  whiph  applies  again  to  our   tribunal 
for  pronbuncihg  sentence  on  this  subject,  having  notieetl 
also  instructions,  which  were  officially  given  us  by   the 
ciliren  agent  of  the  French  republic,  in  this  city  issued, ' 
by  the  civil  commission  aforesaid,    in   wh6se    archives 
the  same  have  been  duly  recorded,  from  which  it  appears 
VOL.  111.  N».  M.  3  o 
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^^^'        1st,  that  the  papers  were  thrown  into  the  sea  bj  the  cap- 
Barino      tain  in  sight  of  the  privateer,  which  ci^tored  him;  Sdly, 
CiiB7iTii.     ^^^^  ^^^  captain   and  supercargo^   having  precipitate)} 
abandoned  their  ship  in  spite  of  the  good  treatment  re« 
ceived  by    them  from  the  French  captain,  and  the  hi»U 
he  gave  them  about  remaining  there^  in  order  to  pleal 
their  own   cause,  and  thereby  avoid  her  confiscation ; 
thirdly,  the  behaviour  of  the  captured  crew;  fourthlvi 
the  captbin  being  a  Portugueu  without  a  certificate  of 
his  naturalization;  fifthly,  that  the  United  States,  in iit 
last  treaty  which  they  concluded  with  England,  have  sA 
fcred  to  be  added  to  the  articles,  which  have  been  lookdi 
upon  till  at  present  as  contraband  of  war,  staves,  tar^ 
tackles^  sail-cloth,  iron-hoops,  and  finally,  all  which  cm 
be  made  use  of  for  the  vessels,  are  sufficient  motives  m 
condemn  the  said   ship  ;  after  a  serious  examinatioQ  «■ 
have  adjudged,  and  do  judge,  that  the  ship.  Mount  VcH 
non,  capt.  George  Dominick,  a  Portugueze,  with  hercarg^ 
has  been  duly  and  justljp  captured  by  the  French  ptivatet^ 
commanded  by  citizen  Nadal,  to  whom  we  adjudge  thi 
same  as  property  belonging  to  him,  icc^^St,  Domingo 
Fructidor  13,  (ISth  August),  4th  year  of  the  Republki 
one,  6ic.  Signed   in  the  register.  Pons,  judge,  and  Desh 
pu<«iAN,  notary  public. — Signed,  Pons,  judge,  and  Df 
PUGEAN,  notary.    The  special   verdict  also  found  tl 
I2th  article  of  the  treaty  between  America  and  France 
the  6th  of  February,  177J^,  viz.  "  The  merchant  ships 
either  of  the  parties  which  shall  be  making  into  a  port  be- 
longing  to  the  enem}' of  the  other  ally,  and  concerning 
whose  voyage  and  the  species  of  goods  on  board  her,  theie 
shall  be  just  grounds  of  suspicion^  shall  be  obliged  to  ex* 
hibit  as  well  upon  the  high  seas  as  in  the  ports  and   ha* 
refis,  not  only  her  passports,  but  likewise  her  certificate^, 
expressly  shewing  that  her  goods  are  not  of  the  number 
of  those  which  have  been  prohibited  as  contraband ;"  and 
also  the  tSd  article  of  the  same  treaty  as  follows :  ''  It  shall 
be  lawful  for  all  and  singular  the  subject  of  the  most  chris- 
tian king,  and  the  citizens,  people,  and  inhabitants  of  tht^ 
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said  Untied  States,  to  sail  with  tbeir  ships  with  all  manner  leoi. 
of  liberty-  and  security,  no  distinction  being  made,  who  bTiuI^ 
are  the  proprietors  of  the  merchandizes  laden  thereon,  <'^"' 
from  any  port  to  the  places  of  those  who  now  are  or  here- 
after shall  be  at  enmity  with  the  most  christian  king,  or 
Uuited  States ;  it  shall  likewise  be  lawful  for  the  subjects 
and  inhabitants  aforesaid  to  sail  with  the  ships  and  met* 
chandizes  before  mentioned,  and  to  trade  with  the  same 
liberty  and  security  from  the  places,  ports,  and  havens  of 
those  who  are  enemies  of  both  or  either  party  without 
any  opposition  or  disturbance  whatsoever,  not  only  direct 
from. the  places  of  the  enemy  aforesaid  to  neutral  places, 
but  also  from  one  place  belonging  to  any  enemy  to  another 
place  belonging  to  an  enemy,  whether  they  be  under  the 
jurisdiction  of  the  same  prince  or  under  several.  Also 
the  «5th  article,  both  in  French  and  English  ;'*•  "  To  the 
end  that  all  manner  of  dissentions  and  quarrels  may  be 
avoided  and  prevented  on  the  one  side  and  the  other,  it 
i*  agreed  that  Jn  case  either  of  the  parties  hereto  shouM 
be  engaged  in  war,  the  ships  and-  vessels  belonging  to  the 
subjects  or  people  of  the  other  ally  must  be  furnished  with 
^a  letters  or  passports,  expressing  the  name,  property, 
bulk  of  the  ships  {of  tfte  said  ship)  as  also  the  name  and 
place  of  habitation  of  the  master  or  commander  of  the 
said  ship,  that  it  may  appear  thereby  that  the  ship  really 
and  truly  belongs  to  the  subjects  of  one  of  the  parties, 
which  passports  shall  be  made  out  and  granted  according 
to  the  form  annexed  to  this  treaty  :  these  passports  shall  be 
renewed  X^hey  are  likewise  to  be  renewed)  every  year  in 
case  the  vessel  returns  home  in  the  space  of  a  year  (that 
i*}  if  the  ship  happens  to  return  home  within  tite  space  of 


*  There  being  some  difference  between  x\i^,EngUsk  ssk^  French 
copies  annexed  to  the  treaty,  the  translation  of  the  French  copy 
is  stated  here  as  text,  and  the  various  readings  of  the  EngU^h 
<^<>Py9  annexed  to  the  treaty,  are  inserted  in  italics  between 
brackets. 
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B  l^yH"  a  year).  It  i^  likewise  agreed  th«t  such  shiptf,  be^g  M^°i 
Babivo  Afe  to  be  provided  ;iot  only  with  a  passport  (pith  jmtports 
Ch^mmji  as  above  m^ntioffed)  but  with  ceitificates  coatainiag  the, 
[several]  particiUurB  of  the  cargo,  the  place  from  whefj/ce 
the  ship  sailed,  [find  ^hither  she  i>  bound  tha$  so  it  iiwj^  be 
known  whether  any  contraband  goods  be  onjboard  tf^sam]^ 
and  an  account  of  such  article  of  contraband  «s  he  bason 
board,  which  certi&cat^^  ^all  be  nuulcout  by  the  officers 
df  the  place  ffom  whence  the  ship  Iset  wl  ^  and  if  aoj 
.  one  shall  think  it  fit  or  i^dviseable  to  express  in  the  /cer« 
tificate,  the  persoqs  to  whom  the  goods  on  boanl  belpng^ 
he  may  Freely  do  so/'  Also  the  27th  article  vi^.  ^'  That 
if  the  ships  of  the  9aid  subjects,  people  or  iobabitants  of 
either  of  the  parties^  shall  be  met  with^  either  sailing  alopg 
the  coasts  or  on  the  high  seas,  by  any  ships  of  vfi^r  of  the 
other,  or  by  any  privateers,  the  said  ships  of  war  or  pri- 
vateers,  for  the  avoiding  of  any  disorders,  shall  reipaia 
out  of  capnon-shotj  and  may  send  their  boats  ftboard  the. 
iDerchant-ship  which  they  shall  so  meet  with^  and  m^y 
,  epterher  to  the  number  of  two  or  three  men  only,  to 
whom  the  master  or  commander  of  aach  ship  or  vessel 
shall  exhibit  his  passport,  concerning  the  property  of  the 
shif)  made  out  according  to  the  form  inserted  in  this  pre- 
sent treaty;  and  the  sLip,  when  she  shall  have  shewed 
her  pai^sport,  shall  be  free  and  at  liberty  to  pursue  her 
voyage,  so  as  it  shall  not  be  lawCul  to  molest  or  search 
her  in  any  manner,  or  to  give  her  chase,  or  force  her  to 
quit  her  intended  course."  The  special  verdict  then 
stated  the  American  act  of  Congress,  20th  Julyf  179^i 
imposing  a  duty  upon  tonnage,  to  take  place  after  the  Ut 
of  September,  1790,  on  all  Ve^^els  entering  an  American 
port,  viz.  on  the  ships  of  the  United  States,  6  cents  per 
ton  ;  on  vessels  built  within  the  (7.  8.  but  belonging 
Tyhoily  or  in  part  to  subjects  of  foreign  powers,  30  cents 
per  Ion ;  and  on  other  ships  dO  cents  per  ton.  AUo^  an 
act  of  congress,  passed  the  3 1st  December,  1 792,  for  the  re- 
gistry of  vessels  to  take  place  after  the  l^st  day  of  March 
then  next, enacting  that ship^  registered  under  a  certain 
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aei,  ei^itled>  &c. ;  aid  thoae  rflgjiijbered  under  ^t  ^ifkJ,. 
and  no  other,  except  such  as  atfe  My  qualified  fpr  the 
coasting  trade  and  fisheries,  shall  be  djenoouaaied  iand 
deemed  diips  or  vessels  of  the  United  StaUt,  entitled  to 
the  benefits  and  privileges  appertaining  tp  such  ships  or 
vessels,  provided  they  shall  not  oontinpe  to  enjoy  the 
same  longer  than  they  shall  coiytinue  to  be  wholly  owned 
sDd  be  commanded  by  a  citiaen  of  the  U.  S,.  and  whicb^ 
in  .efieet,  directs  that  vessels,  htili  or  not  built  in  A^iericAj, 
after  the  4th  day  of  July,  1776^  and  belonging  wholly  to 
citizens  of  the  United  States,  or  Ahips  not  United  Slates^ 
built,  bat  on  the  l6th  of  May,  1789f  and  thenceforth 
belonging  to  citizens  of  the  U.  <S.orves|ekduly  captured 
or  forfeited,  and  so  belonging  to  such  citiziens,  may  be 
registered,  and  no  other ;  provided  that  they  be  noit  eoti* 
tied  to  be  registered,  or  to  the  benefit  of  registry,  if  owned- 
wholly  or  in  part  by  such  citi;iea  residing  abroad,  other 
IhaD  foreign  consuls  or  partners  in.American  bouses  of 
tride,  tec.  And  that,  in  order  tosuch  registry,  an  oath 
shall  be  taken  by  the  owner,  &c.  before  the  registering 
officer,  declaring,  to  the  best  of  his  knowledge  and  Relief* 
the  name,  burthen,  and  built  of  the  vessel,  the  year  when, 
built,  8cc.  when  transferred  to  a  citizen  of  the  U.  S,  or 
captured  or  forfeited,  producing  a  copy  of  the  condemna-^ 
tion,  authenticated  in  the  usual  forms^  and  declaring  his, 
her,  or  their  place  of  abode ;  and  if  be  or  she  be  the  sole 
owner,  or  who  is  owner,  8cc.  with  their  names  and  abodes, 
^d  that  he,  so  swearing,  is  a  citizen,  .&c.  and  whether, 
any  owner  resides  out  of  the  U.  S,  &c.  And  that  there  is 
no  foreign  subject^  directly  or  indirectly^  by  way  of  trust 
or  otherwise,  interested  in  any  such  ship,  or  the  profits 
or  iissues  thereof !  and  that  the  master  or  comibaiider 
hereof  is  a  citizen  of  the  U,  S.  and  the  manner  in  which 
ne  is  so ;  subject  to  the  forfeiture  of  the  ship  and  tackle, 
&c.iu  case  the  same  is  false,  within  the  knowledge  of  the 
person  so  swearing,  &o.That  when  the  master  is  changed^ 
^he  owners  shall  report  such  change  to  the  collector  of  the 
district,  &c.  where  the  said  vessel  shall  first  be  after<« 
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ifiOi.  .     wards^  and  shall  make  oath  thai  the  new  master  is  a  cid- 
£^j[^      zen  of  the  U.  S.  and  shall  indorse  the  same  upon  the  cer- 
MTMi       tificate  of  registry  to  be  then  produced,  8cc.  sobject  to  a 
Cbautib.    forfeiture  of  the  registry,  and  a  fine  of  100  dollars^  on  tbe 
master,  in  case  the  said  oath  be  trot  so  made,  &c.  That  if 
any  ship  shall  be  transferred,  in  whole  or  in  part,  to  orlo 
trust  for  a  foreign  suhjectt^  and  the  same  be  not  made 
known,  as  before  directed,  tach  ship,  Sec.  shaU  be  for- 
felted,  with  a  savingof  the  rights  of  any  citia^n  and  otmei 
not  knowing  of  the  sale ;  that  upon  tbe  entry  of  evm 
ahip  of  the  U.  5.  at  the  port  of  any  owner's  rc3side¥u:e,  be 
shall  make  oath  that  the  register  contains  the  names  of  all 
the  owners,  and  whether  the  ship  has  since  be«i  traas- 
ferred,  and  that  no  foreign  subject  has,  to  his.  belief,  any 
share  therein,  by  trust  or  otherwise ;  and  if  no  owner  shall 
reside  at  such  port  where  the  ship  shall  enter,  the  master 
shall  make  the  like  oath,  otherwise  such  ship  shall  not  be 
entitled  to  the  privileges  of  a  ship  of  the  (/.  S.     Bat  wIk:- 
ther,  8cc.    Damages^assessed  conditionally  at  .^231. 13s. 6d. 
costs,  40s.    Continuance  aud  judgment  for  the  defendauif 
and  damages  adjudged  to  the  defendant ^  by  occ&sion  ot 
the  premises,  to  2301.  by  the  direction  of  the  justices  here 
to  the  said  defendant,  at  his  request,  for  bis  costs  aad 
charges,  by  him,  8cc. 
^"  Ji^"*^      Bill  of  Exceptions,  staling    that  the  counsel  for  the 
defendant,  m  order  to  prove  that  the  said  ship,  witb  her 
'cargo,  were  proceeded  against  by  the  ca()^ors  in  the  pro- 
visional tribunal  of  prizes  in  the  island  of  St,  Domin^f 
and  that  a  sentence  of  condemnation    was  pronounced 
by  the  said  tribunal ;  and  in  order  to  prove  tlie  contents  of-i 
the  said  sentence,  proved  that  in  consequence  of  an  ap* 
plication  to  theattornies  for  XhtpJainiiffshy  theattornej 
for  the  defendant,  to  furnish  the  defendant   with  hII  suck 
papers  and  documents^  as  tended  to  shew,  who  were  io- 
terested  in  the  said  ship  and  in  her  said   cargo,  and  ii 
what  manner  they  were  lost,  the  said  plaintiff's  by  their  at- 
tornies  sent  the  following  letter :     **  Mount  Femon.-^ 
Messrs.  Smith,  &c.   herewith  send   the  only  two  letttrs 
which  the  plaintiff's  have   received  from  Messrs.  I^il' 


In  the  Forty-Fourth  Year  of  George  III.  47 1 

Ungs  and  Francis  subsequent  to  the  letter  of  the  17th  i804b 
September^  relative  to  the  above  ship. — ^The  copy  of  Baiuno 
the  sentence  inclosed  in  the  letter  of  the  12lh  of  No-  ^"^^ 
vember,  appears*  an  imperfect  document  :  no  authentic 
copy  is  yet  arrived — 28th  day  of  January,  1797  :"  and 
the  said,  plaintiffs  at  the  same  time  handed'  over  and 
furnished  to  the  dij\ndaut*%  attornies,  the  paper  de- 
scribed in  the  said  letter^  8cc.  viz.  The  condemnation  of 
the  ship  differing  in  a  tew  words  from  that  above  stated 
in  the  verdiot.  It  stated  also  that^  on  a  further  appli- 
cation^ the  plaintiffsy  by  their  attornies^  wrgte  as  fol- 
lows :  •'  Messrs.  Smith,  herewith  send  the  undermentioned 
further  papers  received  from  J fnerica,  14th  of  Febru- 
^"'y*  J 797."  Letter  from  Willings  and  Francis  to  Messrs. 
Baring  and  Co. ;  particulars  of  the  cargo  as  unloaded 
from  Porto  Rico\  copy  of  the  privateer^s  commission; 
sentence  of  condemnation  of  the  Mount  Vernon, — Dated 
the  lOth  of  May,  17^)7  ;  and  they  handed  over  the  said 
papers^  and  amongsi  others  the  said  letters,  viz.  Phila* 
dilphia,  14th  of  February,  1797,  "  At  length  we  are 
enabled  to  forward  you  t1ie  following  documents  relative 
to  the  condemifation  of  the  ship.  Mount  Vernon,  and  . 
her  cargo." — A  copy  of  the  privateer's  commission,  certi- 
fied by  the  S/7a/ii8A  government  of  Forto  Aco,  and  trans- 
lated from  the  Spanish  language  into  English  by  our 
sworn  interpreter.  A  copy  of  the  sentence  or  condemna- 
tion^ translated  from  the  original  in  Spanish,  certified 
also  by  the  government  of  Porto  Rico,  and  translated  ' 

hy  the  same  interpreter.  A  certified  copy  of  a  document, 
granted  b"  the  government  o(  Porto  JRico,  shewing  the 
actual  cargo  landed  from  the  ship  corresponding  with 
^he  manifest  of  her  loading  here  with  the  exception  of  her 
necessary  stores.  Captain  Dominick  applied  for  further 
information,  but  could  not  obtain  any  other  documents 
whatever;  and  indeed,  had  it  not  been  for  the  inter- 
ference of  the  government  of  Porto  Rico,  he  could  not 
have  received  the  papers  now  sent,  as  of  late  the  French 
^''ibunals  in  the  fVest  Indies  refuse  to  the  Americans, 
whom  they  capture,  copies  of  their  condemnation.     I^ 


47<  Oufi  in  B.  R.  iri  Trinity  Term, 

1^04.       short,   nothing  now  escapes  them   in  the  IVesi  Indus  : 
Baking     ^^^Q  American  tassels  from   neutral    ports  to  neotral 
vtTtui       ports,    are    condemned,     and    the    most    scandalous 
reasons  assigned ;  for  a  specimen  of  their  proceedings, 
we  refer  to  the  sentence  enclose^,  which  exhibits  their 
new  doctrines  ip  a  strong  point *^of  view.     Upwards  of  l 
100  sail  have  been  captured  by  them  within  the  last  sx  | 
months,  and  when  redress  will  be  had  is  not  knowD.^The ' 
protest  and  papers  sent  by  Jlf.  S.  will,  with  the  addition 
of  the  enclosed,  we  presume,   be  sufficient  to  satisfy  ike ' 
insurers.  We  shall  soon  address  you  on  the  subject.''-'^ 
and  F. — ^The  copy  of  the  sentence  was  then  handed 
over,    and   is  set  out  above  and  in  the  verdict.  The. 
|>/(7tii^t^s  counsel  tendered  this  paper  as  evidence  tbit'^ 
the  ship  was  proceeded  against  and  condemned  in  SL  Do- 
mingo,    and    of  her  condemnation,    and    of   the  cod* 
tents  of  the  sentence,  and  the  judge.  Lord  Alvanlet,! 
admitted  it,   and  the  jury  without  any  other  evideBce'i 
in  that  behalf,*  did  find,  8cc.  as  above.  ^ 

AMinmait  f      '^^^  common  crrors  wcrc  then2[assigned^  and  there  waft 
Enron.      joinder  m  error. 

This  case  was  very  elaborately  and  ably  argoed  in 
Hilary  and  Easter  terms,  1804,  by  Puller,  for  the 
plaintiffs,  in  error  ;    and  R.  Carr,  for  the  defendants. 

For  the  plaintiffs  it  was  insisted  principally  as  follows, 
viz.  that  the  copy  of  ilie  sentence,  handed  over  bj  the 
attornies  for  thep/fli«/*yi  to  theattornies  forthe(fc/f»- 
danis,  was  not  sufficient  evidence  of  the  fact  of  con- 
demnation and  of  the  sentence  ;  that  though  in  some  ca>ei 
upon  a  notice  to  produce  a  deed  at  the  trial,  if  produced, 
it  is  taken  to  be  accredited  by  the  party  who  produces  it, 
and  is  admitted  as  good]evideuce,  dispensing  with  soort 
formalities  of  proof  which  are  requisite  when  it  is  produc€(^ 
by  the  party  who  is  to  take  advantageof  it,  yet  the  manner 
of  delivering  over  this  paper  calling  it  a  copy,  did  not, 
without  something  further  done,  give  the  defendants  a 
fight  to  use  it  in  lieu  of.  any  other  evidence  of  the  con* 
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demnation.    Rerr.  Inhabitants  of  Middlesex.^  Senate  r.       1804. 
Porter,  f  '*  This  was  a  very  imperfect  docnment;  and  wa» 
stated  to  be '  9o  at  tbe  time.    The  banding  it  dver  was^ 
merely    an   accommodatjdn  >  to  the  parties/    add  this 
^/aiii^i^r  ought  not  to  be  bound  by  it.    Lord  KMUfm 
had  a  great  jeiEdoosly*  towards  admHsting,  as   evideiice, 
papers  which  had  been  handed  over  by  oneparty^brhis 
attorney^  to  the  other.     He  Baid  '^  instead  of  calliAg  'for 
thes^as^videnoe/get  youradmi^ions."    £v^n  adoiitthig 
thi&tobe  evidence,  there  is.  nothing  in  the  sentence  to 
shew  that  the  court  of  piize  considered  itf;a8  beidfj^any* 
other ^than  an  American  shif;  The  niiittrality  is  not  there- • 
fbre  fiilly  n^atived.  TbeT reasons  gpven  for-tbe  cotadeaniia-- 
tion  are  utterly  absurd  if  the  ship  aras  considenedas^ai^Bri-^' 
ti$h  shipr^  it  proceeded  thensfore  upon  considering  l|ter'»as ' 
an  ^mer»c(ia  ship4  ..      .     '  .  >  1.. 

*  R.  Carr^  eotUri  argued  that  the  letter  containing  an - 
instrtunent  stated  to  be  a  true  copy>  gave  credit  to  that' 
instrument-  as  •' an  authentic    docum^nt^  on   which  tlie' 
p/arit/i^^himself  relied  and  desired  the  defetidani  ^^so  to 
lely.     B(mie$  v.  LangtK)orthy.% 

LAWRRNck^J.  "You  consider  this  asacojo^;  buia* 
co/7y  mecins  a  transcript^  and  this  is  Si  transiation.  Is 
there  not  dome  difference  between  these  two  things  ?  You 
might  h&ve  ofatainc^d  what  you  really  wan  ted^  a  true  copy ' 
6f  tbe  original;  by  applying  to  them  for  it.  You  might 
have  put  off  tfaeitifialfor  that  purpose  until  they  delivered 
it  to  you."        '  Ji  '  , 

Carr.    '^  A  neutral  should  navigate  and  document  his 


•  2  Term  Rep.  41.  t  7  Term  Rep.  158. 

.  ]  As  the  judgment  of  the  court  proceeded  upon  another  ground, 
we  do  not  state  these  arguments  at  length. 
§  5  Term  Rep.  366 ;  and  see  3  East,  222. 
VQI,.  III.  N*.  22.  S  f 
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lapi.  ship  Mcordfng  to  the  lawaof  It^doaofcry  towhidihete^i 
ImgBj  lovl.aUo  tho$e  of  Ibe  owiKry  4o  whidi  be  k  g<m& 
Price  y.  Bell,*  hf>$Jmn  r.  Hemknoth-f  Stick r.  Parker-^ 
for  wbereioever  a  tbip  it  fmdj  ejqposed  to  Ibe  lawful 
cftplwre  df  aay  ptwer,  H  m  ii  boeach  of  the  wananty  of 
ncutriditx  with  vttpect  to  that  powtr.  Thk  akip^  tbe 
Mount  Vtrmn,  sailed  on  her  iroyage  sa  a  Mae  character, 
mihoatd  single  discaaietie  applicable  to  ber  real  sitaatioiL 
She  vaa  the  property  of  Duntmnmt^  who  was  aot  an  Am- 
rican  trittaen  duly  nataraliaedi  lior  entitled  to  be  so  at  tbe 
time  of  bet  saiUng.  Maay  of  the  documents  coald  <mt? 
ha^.  been  procuffed  by  neanaof  fiiUe  ocitbs»  and  if 
saiUog  withoat  any  document  at  all  i&  a  violatioa  of 
warraatyof  Qeiitrality,the  saVltngwiA  a  false  document 
equaUy  so.  Tbe  sh^  sailed  in  riaUtion  of  the  treaU, 
for  the  passport  wa^ttiade  for  the  ship  when  it  beloO] 
to  Duneamon  only,  which  was  not  them  according  to 
truth  ifS  tbe  case,  and  it  coataiBi  no  statement  of  tk 
babttatioQ  of  the  master.  It  is  atolad  to  be  granted  ta 
^'  Q.  Domimcht  maator  and  commaader  of  the  ship  ifMil 
Fmm^  of  PhiMeJphia,  of  the  barlbenof  4M  tom." 
This  is  a  description  of  the  ship  and  her  port  ngi  i 
descriptio  konoris,  applicable  to  the  commander.  It  i^ 
ako  false  in  stattog  Uiat  tbe  ship  was  preceding  to  Ham\ 
bwght  whereas  it  was  determined  that  she  should  be  seal 
to  London*  The  treaty  requires  the  d^tinationof  tbe 
voyage  to.be  set  out,  and  it  is  of  tb^  utmost  importance 
tobekoowB^  in  order  to  see  wlieib^r  tbe  voyage  i&on^ 
lawful  or  not.  Th^  manifest  and  all  the  papers  state  the 
destination  of  the  ship  for  Hamburgh;  but  the  policy  is  to 
Lofulon,  with  liberty  to  touch  at  any  port  in  the  cbanneii 
and  the  jury  find  she  was  going  to  Cosprs.  .It  is  true,  tbej 
do  not  find  expressly  that  she  was  not  going  to  Hamburgh} 
but  destination  means  not  where  a  ship  may  go  posstblji 
or   where  it  is  uncertain  whether  she  will  be  sent  or  not, 


1  East,  662.     t  3  Boi.  and  PuL  499.    t  7  Term  Rep.  JOi- 
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iw^ 


botwfaereit  \t  detemhiied  by  tbe  owmrathfeit  Aeahatt     

g^"  He  then  ptoooeded  to  otgiie  upon  the  effiret  md  B^mi ii« 
Toikfitj  of  the  leiilenoe)  thM  aodiority  of  ibe  court  of 
prize^  imd  Ifae  poists  upon  wbich  it  wri  decitiTe.  He 
cited  I  Robmrnm  IfO,  \M,  2B2,  fi  Rob.  96£>  fVobUridgi  f. 
Bt^fdd,*  W4^\.  MoMgliMm,f  Lothian  ▼.  Htndet$on^% 
JSmardlf  v.  Ifiiyffmjr*  $ 

PvusB^iD  reply^ i«fen^ agaiti  to  Hentyy.  Aiey^^ 
to  shew  tbe  strictness  wbich  the  cooits  require  in  tbe 
tdtmssion  of  tt  sentence^  and  argned  at  lefigtb^upon  the 
sffect  of  the  sedtence  and  the  tolHgui^  and  uncertainty, 
ttwell  as  the  manifert  absnrdity  and  injtisiice  of  it.  He 
«id  dflothat  coodeaaoAtaoa^  as  good  prise,  did  not  nega- 
tive the  ship's  being  an  American ;  chat  the  court  ratber 
pticeeded  on  some  presumption  of  hostilities  by  Amtrica 
towards  France ;  that  supposing  the  paper  excepted  against 
by  tbe  defitndanfB  conoml  as  evidence  most  be  admitted^ 
fet  it  was  not  coodoaiTS  as  a  sentenoe,  and  it  was  not  sof- 
icientiy  andioriied  by  the  signature  of  the  judge,  for  it  waa 
i  sort  cmT  garbled  extract.  That  it  was  only  authenticated 
ttaoeittimct,  bat  it  did  notciearly  appear  whether  a  fvU 
sxtract  or  a  mete  abstract :  that  tbe  signature  of  the  judge, 
tt  the  bottom,  cooU  only  go  to  authenticate  tbe  body  of 
Ae  certificate,  and  not  the  statement  attbe  top  of  the  sen^- 
tence,  which  appears  to  he  an  extract  by  the  person  who 
iio^s  it;  that  though  under  the  American  tonnage  act9 
certain  requisites  are  necessary  to  entitle  a  ship  to  be  con- 
«defed  as  an  AmericiiH  with  respect  to  the  payment  of 
Itigh  or  low  port  duties,  yet  a  ship  under  the  circnmstanbes 
<»f  the  Mmtmt  Vtrnon  might  still  be  considered  as  an  Ami* 
fkan  ship.  It  was  indeed  held  by  the  courts  in  America 
that  this  very  ship  was  entitled  to  the  protection  of  tbe 
American  flag.  That  however  improperiy  the  documents^ 

•  DongK  16.        t  2  Vcs.  Rep.  30.         I  3  Bos,  &  Pul.  499. 
^Douigl,  540.         II  3  East.  122. 
3r« 
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of  iieatralttj  were  obtained^  yet^he  plakd^t  miglit  btie 
produced  such  papers  as  they  say  wooldjusdy  euUtletki 
ship  to  be  considered  as  an  American  with  respect  to  Friasq 
flUch  as  a  sea^brief^  clearance  and  other  things  withioii 
terms  of  the  treaty.  That  the  description  of  the  hal* 
tion  of  tbe'jnaster^  though  not  accural^- was  yetsnfficial 
for  the  purpose ;  for^  referendo  singula  nngulis,  it  cobi 
a  description  of  the  habitation  of  G.  Domimck,  the 
ter  ;  and  be  is  obliged  to  take  the  form  pf  this  pssspari 
as  it  i9  given  him  by  the  officer  .who  makesitoat^a 
therefore  the  court  will  endeavour  to  construe  it  so 
to  support  the  plaintiff '^  case.  That  in  the  French  co| 
of  the  treaty,  which  is  the  originalj  it  is  not  required 
state  the  ship's  destination^  but  only  the  place  firom  whM 
she  comes. 

Curia  adv. 

In  this  l^rm,*  the  court  requested  the  counsel  to  a 
to  have  the  *  form  of  the  passport  annexed  to  the 
inserted  in^he  special  verdict,  but.  it  was   said  that  1 
'  form  stated  in  Bird  ▼.  jipplcton,  and  other  cases, 
not  the  true  one,  and  that  France.. sxid  Amuriea 
differed  concerning  the  form  of  this  passport  ever  i 
the  treaty  was  made.    The  special  verdict,  therefore^  i 
mained  unaltered. 

.    The  judgment  of  the  court  was  this  day  delivered  M 
the.  following  effect,  by  ♦ 

LordELLBNBOROuGU,  C.  J.  ''  The  principal  ar^O' 
ments  in  this  case  have  turned  upon  the  points,  wbetbeii 
according  to  the  American  tonnage  acts,  this  ship  is  pnh 
perly  an  American  vessel,  documented  in  such  a  manoei 
as  to  be  entitled  to  the  privileges  of  an  American  shipi 
And,  whether  theevrdencegivenof  the  sbip'scoodeuioa- 
tion  was  properly  received  or  not?  The  objection  mace 
to  tlie  form  of  the  passport  is  sufficient  to  avoid  the 
plaint iff^s  claim  to  recover ;  and  when  the  case  admits 
of«our  going  further  into  the  argimeits  employed  in 
this  case,  it  will  then  be 'necessary   to  s. ate  the  record 
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more  at  length.     [His  lordsbifi  here  slated  a  p^rt  oolj  of  ^ 
the  case]  The  25th  article  of  the  treaty  between   France 
and  America  requires^  that  in  case  of  war,  *  the  vessels  or 
shtps>  belonging  to  the  subjects  or  people -of  the  other 
ally,  must  be  furnished  with  sea-lctterB  or  passports,  ex- 
pressing the  nioie,  property,  and  bulk  of  the  ships,  as  also 
the  name  and  place  of  habitation  of  the  master  and  com- 
mander of  the  said  ship,   that  it  may  appear  thereby  that' 
the  ship  really  and   truly  belongs  lo  the  subfectsofone 
of  the  parties,  which   passports  shall  be  made  out  and 
granted   according  to  the  form  annexed  to  this  treaty.' 
The  special  verdict  finds  the  form  of  the  passport  on 
board  the  ship :  in  this  passport  there  is  no  mention  made  of 
the  habitation  of  the' n^aster,  unless  the  wordsin  the  com-, 
mencement  in  whicli  it  is  stated  to  be '  granted  to  G.  Damir 
nick,  madter  and  commander  of  the  ship  called  the  Mount 
Vernon,  of  Philadelphia,  of  the  burthen  of  424-^  tons 
thereabouts,  being  at  presfeHt  in  the  port  of  Philadelphia, 
and  bound    for  Hamburi^h/  amount  to  a  description  of 
the  habitation  of  the  mctster.     For,  as   the  description  in 
the  policy  clearly  contains  a  warranty  of  the  ship's  being 
an  American,  it  induces  a  necessity  that  she  should  be 
documented  according  to  the  treaty.     A».  tlie. Special 
verdict  has  not  found  the  form  of  the  passport  referred 
to  in  the  treaty,  we  desired  to  see  the  form  of  such  pass- 
port, if  any  existed.     If  we  had  thought  it  sufficient  Ac- 
cording to.  that  form,  the  oijeclion  might  liave  been  got 
over,  but  in  the  absence  of  that  form,  we  need  only  say 
whether  the   piis.sport   i^  »u3irie:itly  descriptive  of  the 
habitation  of  the  master  audcommaudex,  tjiat  is,  wbetjier 
the  "  town  of  Philadclp/ua'*  can  be  rcterred  to  Damiuick, 
the  master,  or  whetlier  by  tl>e  r^iles  of  consliuctiou»  it 
does  not  refer  to  the  ship.    Tlie  rule  of .  huv  as  well  as.  of 
grammar  is,  that  every  relative  shall  be  taken  to  refer,  to 
its  last  antecedent.    l)t/er's  Reports  Indictment ,  46,  b.  68. 
Here  the  ship  Mount  ycnion  is  the  last  antecedent ;  but 
it  is  said  that  the  words  of  the  tonn  apply   to  a  person, 
and  not  to  a  >hin£  or  a  s'lip.     Yet,  as   a  port  may  be 
within  a  town^  there  is  noLhinijin  the  nature  of  the  thing 
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ON.       or  of  the  coaAtructi^n  of  this  sentence^  lo  aImw  why 
i^^tjg^      it  may  not  be  referred  to  atqwtij  a^  well  9A  the  habitation  of 


^^^««  a  persoo  majbe  so  referred.  But  it  does  not  depeivl  upon  this 
rule  merely^  The  words^  of  the  burthen  of  4U  tons,  41 
which  immediately  follow^  clearly  make  it  referrable  to 
iht  ship  only^  Of  this  opinion^  Lord  Alvanlby  leemi 
alio  to  have  been,  in  tixe  case  of  Baring  v.  Clagst,  * 
although,  as  in  that  case  there  was  a  general  admission 
that  the  ship,  together  with  the  usual  documents  taken 
ont  b^  Anurican  vessels,  had  the  passport  stated.  Lord 
Alvanlby  thought  fit  to  assume  from  that  admistion  that 
she  had  on  board  a  sea-letter  or  passpprt,  with  the  name 
and  place  of  habitation  of  the  master,  ,  according  to 
the  treaty.  Notwithstanding  our  present  opinion,  the 
I^Aijfi^j^will  have  an  opportunity  of  going  against  all  the 
other  nnder-writers  if  he  can  shew,  by  the  form  annexed 
io  the  treaty,  that  the  ship  was  properly  documented  in 
this'  respect;  and  then  all  the  other  points  will  come  in 
^     discussion. 

Judgment  affibmed. 


Lyon  and  Another  venm  Mblls. — Junt  19* 


A,  a  cmmom  earner  by  water ^  gave  notice  thai  "  ike  would  not  be  respon. 
sible/er  m^  loss  or  damage  to  m^  cargo  put  on  board  its  vessels,  unless 
it  happened  by  want  of  ordinary  care  and  diligence  in  the  master  w 
trew^  and  then  onjty  to  lo/.  per  cent,  on  the  amount  of  the  toss,  and  not 
beyond  the  value  of  the  vaset  and  the  amwnl  of  her  freight  j  and  tkat, 
ifoMy  persons  desired  to  have  goods  carried  free  of  any  risk,  tn  respect 
tfitss  of  damage;  whether  by  the  aa  of  God  or  otherwise,  th^  «»*' 
mske  a  spetUl  agreement  on  payment  of  extra  freight :"  f^'^t  ^^ 
ootwithHaading  this  notice^  the  carrier  is  asuwerahk  fur  the  vhole  ef 
'any  toss  or  damage  arising  by  his  own  dtfauU^  as  m  case  the  vessel,  et 
the  Ume  of  loading,  be  Ic^y  and  not  sca^worlhy .  The  notiee  appHi^ 
^y  to  losses  fy  reason  of  the  d^dult  qf  others,  not  of  himself* 

wT'  ASSUMPSIT  to  recover  the  amount  of  damage  done  to 
Mails.  a  quantity  of  yarn  of  the  plaintiffs,  delivered  on, 
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board  a  lighter  of  the  defendant\  to  be  cairied  diereiii  y^ 
from  a  i}iiay  at  Hull  to  a  doop  of  one  Wm*  Bariam,  lying  i«ta 
in  a  dock  therfe^  and  to  be  delivered  on  board  tbe  saito  ^^JS^ 
for  a  reasonable  reward^  to  be  paid  to  the  if/antafil.  Mmua 
Tbe  declaration  stated  (amongst  other  thin^)  a  psoause 
bj  the  dtfendaiii  that  the  lighter  was  t^hi  and  capable  of 
carrying  the  yam;  also  a  promise  bjrliim  that  the  lighter 
was^  so  far  as  he  Icnew^  a  proper  and  substantial  vessel^ 
fit  for  carrying  the  yarn  without  damage ;  and  also  a 
promise  by  him  to  stowj  load^  and  carry  the  yarn  due* 
IvUj  and  with  doe  attention  to  the  same.  To  this  action 
the  defendant  pleaded  wnMUsumprit,  and  the  same  came 
on  to  be  tried  before  ]iaron  ThompsoNj  at  the  last  assises 
for  the  county  of  York,  when  a  verdict  was  given  for  the 
plainiiffs,  subject  to.  the  opinion  of  the  court  on  the  foU 
lowing  case : — "  On  the  10th  day  of  June,  1902,  several 
bales  of  yero^  belonging  to  the  plaintiffs,  were  delivered 
on  board  the  lighter^  of  which  the  defendant  was  the 
(swoer,  in  manner  and  for  the  purpose  above  mentioned^ 
Tha  defendant  kept  sloops  for  carrying  other  persons* 
goods  for  hire,  and  also  lighters  for  the  purpose  of  cair-^ 
rying  those  goods  to  and  from  his  sloops,  and  when  he 
bad  &ot  employment  for  his  lighters  for  his  own  business^ 
he  let  them  for  hire  to  such  persons  as  wanted  to  carry 
goods  to  other  sloops.  Previous  to.  such  delivery  the 
master  of  the  defendant's  lighter,  when  he  was  applied  ta 
to  fetch  the  yam,  undertook  to  bring  it  in  tbe  lighter  to 
tha  sloop,  and  being  asked  if  the  lighter  was  fit  to  xarrj 
it,  saU  it  was  v^ry  fit  and  tight,  aud  that  he  had  been 
down  the  day  before  with  hemp  and  flax  in  her  to  some 
of  tbe  vessels  at  South  End.  In  carrying  the  yam  in  the 
lighter  to  the  sloop,  the  lighter  leaked,  and  some  of  the 
bales  of  yam  were  thereby  wetted  and  damaged,  an^  on 
the  arrival  of  the  lighter  at  tbe  sloop,  the  master  of  the 
lighter,  on  its  being  mentioned  to  him  that  he  had  got 
walcr  in  his  boat,'said  there  was  a  bit  of  a  weep  (meaning  » 
leak)  abaft.  Thte9  or  four  of  the  bales  of  yam  were 
stowed  Upon  the  top  of  the  pump,  by  which  it  was  ren- 
dered eatirtly  useless  until  they  were  removed ;  before 
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^^    '  tiie'scboid'lKde  of  ydrpf  'dotild  be  hoisted  into  the:  sloop, 
' IiTM      '  tfaeJight^r  wbs 'going  dawn,  and  :wouId  hot'esutik  to  thd 
indAmAct  j)ottom  6f  thi?  doclr  with  the  rest  of  thatoks,  bat  «ras 
jkevente^  by  getting  tackle,  fixed  to  her  to  get  her  op. 
The  damage  thereby  done-^to   the  yfeirn  rimounted  to 
£74lwol«s. 4cl.    The  .lighter  .was  not  tight' and  sufficient 
forthii  carriage: of  the  yarn,  but  was  leaky;  and  tho 
master  of  the  lighter  wutB  guilty  of  negligence  inMoistow- 
.  ing  theyt&n  properly.     Previous  to  the  shipping  the  yart 
on  board  the  lighter,  the  defendant  publish^  the  follow- 
ing notice,  of  which  the  person  who  so  shipped  the  yarn 
on  behalf  of  the  plaintiffs  had  notice,  be  himself  being 
one  of  the  persons  who  signed  the  sawie,  viz.  *'  Navign^ 
tion  of  the  river  Number,  andoftihe  rivtrs  falling' into  the 
seme,— To  all  merchants,  tradesmen,   and  others.— We 
whose  names  are  hereunto  subscribed  (by  onrselves  or  by 
onr  respective  agents)  do  hereby   severally  give  notice, 
that  we  will  not  be  answerable  for  any  loss  or  damage 
which  shaM  happen  to  any  cargo  which  shall  be  put^a 
bonrd  any  of  our  vessels,  unless  such  lossor  damagp  shall 
happen,  or  be  occasioned  by  want  ofofuiinary  care  and 
diligence  in  the  master  or  crew  of  the  vfessel,  wheii  and  m 
such  case  we  will  pay  to  t!ie  sufferers  1^,  per  cent,  flpoa 
such  loss  or  damage,  so  as  the  whole  amount  ot  such 
payment  shall  not  exceed  the  value  of  the  vessel,  on 
board  whereof  such  loss  or  damage  shall  have  happeflfidt 
and  the  freight  of  such  vessel :  And  we  do*  hereby  gi^'« 
ibis  further  notice,   that  any   merchant   or  other  per- 
sons, desirous  of  having  their  goods  or  TneychandiEes4>Br- 
ricd  free  of  any  risk,  in  respect  of  loss  or  damage,  whe- 
ther the  same  shall  happen  from  theactofGod  or  other- 
wise/may have  the  same  so-  carried  by  entering  into  an 
agreement  for  the  payment  of  an  extra  freight,  "propor- 
tionaWe  to  the  accepted  responsibility,  on  aPP''^f/'?"j^^' 
US  or  our  respective  agents.— Hu//,  Oct,  1,  1800.    ' 
»otiOe  was  signed   by  the  defendant,  and  by  f^^^^\j, 
dtbcr  owners  of  vcsjiels  at  //M//.-QM€anor^VYhcfcher  tu# 

plaintiffs  are  entitled  to  more  than  lOl.  per  ^"^'  "J°  ^e 
above  damages ;  if  they  are  so  entitled,  the  v^dia 
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entered  for  the  plaintiffs  for  274l.  l6s.  4d.  if  not,  the  ;t80»- 
verdict  to  be  entered  for  the  plaintiffs  to  the  amount  of  lyov 
lOl.  per  cent,  upon  the  said  damages.''^  «ud  Another. 

HotROYD,  for  the  plaintiffs,  made  two  questions;  firsts 
whether  this  was  a  case  within  the  notice  at  all,  and 
whether  thep&xtn^  was  entitled  to  recover  the  full  amount 
of  the  damage  i  and  secotidly^  whether  such  a  notice  was 
good  in  law  i  *'  The  master  of  the  lighter  said  expressly 
that  the  lighter  was  in  good  condition,  and  fit  to  carry 
goods.  This  is  an  ^express  undertaking  by  (he  master, 
and  the  owners  are  hound  by  it ;  for  it  must  be  within 
the  nature  of  his  authority ;  Ellis  v*  Turner. f  But  in- 
dependently of  this  express  undertaking  there  is  an  im- 
plied promise  in  law,  in  all  these  cases,  that  the  vessel  is 
f^a-fPor/Ay,.  and  this  is  so  necessarily  connected  with  the 
daty  of  the  carrier  and  owner  of  the  vessel  that  he  cannot 
by  any  notice  discharge  himself  from  it.  Then  this  is 
either  a  promise  which  the  master  made  and  was  empow- 
ered to  make,  in  contravention  of  and  in  addition  to  the 
agreement  under  the  notice,  and  so  binding,  or  if  the 
notice  does  not  extend  to  this  case  so  as  to  except  against 
the  sea-worthiness  of  the  vessel,  th^  this  is  a  loss, 
not  by  the  default  of  the  master  and  servants  of  the 
carrier^  mentioned  in  the  notice,  but  a  loss  by  default  on 
the  part  of  the  owner  himself,  by  a  iiegligence  for  which, 
he  is  liable  at  all  events.  It  comes  to  this  dilemma  :  ei- 
ther this  is  provided  for  by  the  notice  or  it  is  not.  In 
the  first  case,  the  notice  is  void  by  law;  in  the  latter,  the 
plaint^  is  entitled  to  recover  nowithstanding  the  notice. 
The  common  law,  from  principles  of  obvious  policy,  im* 


*  The  case  was  first  argued,  in  part,  in  Easter  term,  when  it 
was  ordered  to  stand  over,  that  it  might  be  stated  whether  the 
dffettdatiis  were  common  carriers.     Accordingly,  an  alteration 
was  made  in  the  case  as  above. 
t  8  Term  Rep.  531. 
VOL.  III.  N*.  22.  3  Q 
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^^^*       poses  certain  dtifctes  upon  common  earners,  beyond  thoa 
Lyom        of  persons  in  other  en>pioymef)t9.    They  arc  liable  for  a 

loss,  though  no  kind  of  negligence iapro^'eil,  excefitlo^  ^ 
U»Li»w      by  the   act  of  God  and  the  king's  enemies,  "  and  so  they 
would  be,"  says  Lord  Holt,  in  tfce  c^seof  Lane  v^SkRo-  ^ 
bert  Cotton,^  ''  tho'  they  skoiild  exprossly  cankionagaiim  | 
it.''    ^fc  least  they  cannot  alter  the  nata«e  of  thk  otiipr  , 
tion  without  gnring  some  consideration  of  advantage  in  |, 
lieu  of  it ;  such  as  taking  for  a  leas  price  llian  woald  be  tk  | 
pro[»er  reward  of  t4ie  care  required  in  oommoB  cairyiog.  ii 
But  they  are  boand  not  to.  exceed  ike  ofdiaary  pnce,of  , 
(hey  are  guilty  ot*extorlM>Bv  and  indictable.     Uec^  ti)€!  i 
refuse  to  carry,  except  ov^  limited  tesma,  or  elae  a  price,  \ 
by  way  of  insurance  is'  rec^uired',  which  they  cannot  lav-  | 
fully  demand.    This  id  extortion.   If  thia  notijoe  extends 
fo  the  present  case,    the  effect  of  it  is^   ihat  they  viU 
not  be  answemblee?eiyfortheii*ownnegligcace>and  iaoo 
case  for  more  than  lOl.  per  eent^  which,  if  it  is  lawfol, 
mny  be  reduced  by  another  notice  to  ll.  or  lOa*.  perceol. 
Such  a  notice  goes*  in  sulislanee  to  make  tbe  emplovo 
who  sends  goods  liable  fbv  'iM>ie-/rnrAaof  the  loss  upon  bis 
goods,  whereas  at  comnion  law  he  is  not  liable  for  aoj 
thing,  but  the  carrier  n^ost  aland  to  tbe  wh«)ie  loss,    Tliu 
iseither  unlawful, or  at  least  there  m^ust  be  some  coaside- 
ration  of  quid  pro  quo  given^  to  make  such  a  notice  bind* 
ing  as  an  agreement.  He  cited  and  commented  upon,£irX'- 
man  v.  Shawcross^fOppenheini  v.  Ramtl;^  Clyde  y.  Mcncy 
Navigation,\\  and  Fenn  v.  Uurrisoi^ 

The  court  obsenred  that  hia  argatnents  went  to  shew 
that  tbe  notices  in  Clay  v.  Willanj^Yatc  s  WUlaM,%  hod^ 


•  12  Mod.    1  Saik.  81.    Thit  case  is  overruled  only  upon 
special  grounds  Viixh  respect  to  the  postmaster- genera),  ia  If  kit- 
Jietd  V.  Lord  Le  Despejicer,  Cowper^  754. 

t  6  Term  Rep.  14.    I  3  Boi.  and  Ful.  42.    ||  t  Esprnme,  S6. 
H,  BL  198.  f  2  East,  123.  •  4  Eaet  J71. 
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▼.  MomUdin,  ani  other  caaes^  were  illegal^  and  that  it  lOM. 

did  notappear  that  in  any  of  those  cases  concerning  the  £^ 

Ability  of  oArrying  to  the  amount  of  only  t\.  there  was  wid  A^^a;(t^^x 

any  consideration  given  by  the  carriers.*  litLiX 

GaselbCj  eontra,  contended  thai  the  <fe/eii(/a«t<  were 
not  answerable  for  the  damage  beyond  lOl.  per  cent, 
according  to  the  term*  of  their  notice  with  which  the 
plaintiff' was  perfectly  cognizant.  "  This  being  an  express 
agreement  extinguishes  any  right  which  the  plaintiff' 
might  have  had  upon  the  ordinary  implied  contraat  at 
common  law.  The  representation  of  the  master  could  not 
alter  this  agreement^  for  he  was  not  empowered  to  make 
a  new  agreement  \  and  the  terms  of  the  notice  cannot 
be  altered  without  anew  express  agreement  between  the 
flaiiUiff  and  the  dr/endarit,  or  a  person  properly  autho- 
rized by  the  defendant.". 

Lord  Ellenborougu,  C.  J.  "  May  it  not  be  within 
the  scope  of  the  master's  authority  to  make  a  representa- 
tion as  to  the  condition  of  the  vessel  which  it  may  be 
material  for  me  to  know,  and  is  not  the  owner  of  the  vessel 
bound  by  it  ?  lliis  is  not  even  within  the  scope  of  the  ad- 
vertisement or  notice.  The  notice  applies  only  with  respect  - 
to  goods  put  on  board.  But  if,  before  they  are  put  on 
board  the  owner  of  them  inquires,  and  he  finds  the  vessel 
is  not  sound,  he  will  not  put  them  on  board  at  all.  Then 
is  not  the  owner  of  the  vessel,  in  such  case^  answerable 
for  the  representation  made  by  the  master  as  to  the  sea- 
worthiness of  the  ship,  which  is  the  inducement  to  the  put- 
ting of  the  goods  on  board  ?" 

Gaselek.  "The  master's  authority  is  limited  by  the 
advertisement.     Fenn  v.  Harrison**X 


*  I<lid  not  clearly  understand  ihe  distinctions  he  made  in  this 
part  of  his  argument, 
t  3  Term  Rep.  757  ;  4  Term  Rep.  MJ. 
Sq2 
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• 

^•0^'  Lord   Ellbnborovgh,   C.  J.    '^   In  that  case,  ihe 

Ltow       party  was  only  a  special  agent  for  a  particolar  parpose, 

"^•mw^**^  he  was  only  authorized  to  get  a  particular  bill  discount- 

UnhB.      ed,  but  he  gave  an  indemnity  with  it/' 

Gasblee,  cited  the  cases  of  Fate  v.  Willan,  Clay\, 
Willany  Izod  v.  Mountain,  Tyler  v.  Morris,*  Titckboun 
V.  fVhite,f  Gibbon  v.  Paynton,X  and  Kent  v.  Eggk- 
$tone,%  to  shew  that  a  common  carrier  may  make  a  spe- 
cial acceptance  of  goods  to  be  carried  by  him,  as  iu  case 
of  money,  jewels,  &c.  and,  therefore,  he  contended  thai 
the  terms  of  the  notice  in  this  case  were  lawful,  and  sacb 
as  the  carrier  might  impose  upon  his  customers. 

La  WHENCE,  J.  ''  If  the  carrier  is  bound  lo  carry  for  t 
reasonable  reward  and,  like  an  innkeeper,  with  respect  to 
guests,  must  be  open  to  all  comers,  unless  he  is  full,  then 
the  cases  of  special  acceptance  must  be  understood  with 
some  limitation  as  only  applying  to  cases  where  the  other 
party  has  assented  to  it  by  delivering  the  parcel  to  be  car- 
ried upon  those  terms." 

Lord    Eli^enborough*  C.  J.    "  If  the  carrier   is  at 
*    liberty  to  refuse  absolutely  to  carry  money,  he  may  also 
refuse  to  carry  any  thing  else;  but  he  is   bound  to  take 
'  for  a  reasonable  reward.     There  must  be,  therefore,  some 

limitation.  A  bill  was  brought  into  parliament  to  alter 
the  law  with  respect  to  ship  owners,  but  it  was  thrown 
out  by  the  Lords,  chiefly  upon  the  representation  of  the 
Law  Lords,  that  the  parties  might  relieve  themselves 
against  the  liability  to  the  full  extent,  by  a  special  notice 
and  agreement.  This  caused  an  alteration  in  the  bilUot 
lading,  and  also  several  public  notices  which  are  men- 
tioned in  several  cases  in  this  court. "11 


•  Carthew,  585.         t   1  Sir.  45.         J  5  Burr,  249$, 

§  JUen,  93. 

II  Abbott  on  Shippings  233.     Smith  y.  Shepherd. 
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Gasblbb^  theo  submitted  that  either  the  notice  was  ^«^ 
Dot  illegal  so  that  at  least  the  party  ivho  had  submitted 
to  it  most  be  bound  hy  it,  or  if  the i^/ajn/t^  insisted  upoo 
aright  to  have  his  goods  carried  upon  oth^r terms,  instead 
of  bringing  this  action,  he  ought  to  have  said,  *'  I  will 
not  deal  with  you  on  the  terms  of  the  advetiisement,  but 
I  will  consider  you  as  a  common  carrier,  and  I  will  compel 
you  to  carry  my  goods  on  the  ordinary  terms  of  a 
common  carrier ;"  and  then  if  the  defendant  refused^ 
he  might  have  brought  an  action  upon  the  case  againat 
him  for  refusing  to  carry  his  goods. 

Lord  ELLBNBonouGH,  C  J.  *'  It  is  probable  we  may 
be  able  to  decide  this  case  upon  the  special  repre^entatioa 
of  the  master,  which  I  am' inclined  to  think' he  was  em- 
powered to  make ;  but  if  it  should  be  necessary  to  decide 
it  upon  general  principles,  it  is  a  case  of  great  impor-^ 
tance. 

Cur.  adv.  vuli. 

And  now  the  opinion  of  the  court  was  delivered  to  the 
following  effect,  by 

Lord  Ellen  BOROUGH,  C.  J.  After  stating  the  case, 
*'  The  general  question  submitted  to  our  determination  is, 
whether  the  plaintiffs  are  entitled  to  more  than  lOl.  per 
cent?  That  they  are  entitled  to  recover  lOl.  per  cent,  the 
case  expressly  admits.  On  the  part  of  the  plaintiff,  it 
has  been  argued  that  either  the  notice  itself  is  illegal  and 
not  binding,  or  in  point  of  fact  this  case  does  not  fall 
within  the  notice.  We  are  all  of  opinion,  admitting  the 
notice  to  be  valid,  that  the  circumstances  do  not,  as  stated 
in  this  case,  bring  the  plaintiffs'  loss  within  the  terms  and 
meaning  of  such  notice.  In  every  contract  particular 
terms  essential  to  it  are  ingrafted  by  implication  of  law, 
and  it  is  a  term  in  this  contract,  implied  bylaw,  that  the 
vessel  itself  is  tight  and  fit  for  the  office  and  pur- 
pose for  which  it  is  employed.  It  is  the  very  foundation 
and  main  support  of  the  contract  between  theparties  that 
it  should  be  so.    The  declaration,  in  this  case,  states  such 


4SS  Ctne$  U  B.  R.  m  Trilnty  Ikm, 

^^       « pitnifle  to  be  madeby  the drfmiamt ;  «d it  u  f lOfcd 
]>oj;       bj  dMfwtng  the  natoie  of  kift  employmeot.    is  otkt 
«^  AnoHiA  voids,  it  is  implied  in  law.    And.  if  it  tnrns  oat  Mi  to  Ik 
afsf.it.      complied  with  in  fact,  thil  we  consider  as  a  peraoaal  Mglv  ! 
gence  in  the  owaer  for  which  be  is  answerable ;  «r  dor 
|woper1y,  it  is  thai  which  he  bas  midertaken  to  do  and « 
term  wh]9h  he  must  himself  see  is  complied  with.  Kot 
consider  the  terms  of  the  notice.     [His  lordship  leadihe 
notice.]  I  have  before  staled  this  is  merely  a  neglectis  the 
owner  of  the  vessel;  it  does  not  therefore  comewithiai 
the  exception   as  to  that  loss,  for  which  ibe  owner  of' 
the  goods  is  to  be  paid  at  the  rate  of  JOl.  per  cent.oDlj.j 
It    does  not  come    within  the  meaaing  of  the  words, 
a  lass  or  damage  occasioned  by  want    of  ordhutfy  cart  9 
diligence  in  the  Master  or  crew  of  the  vessel.    The  cososd 
for  the  defendant  seemed  to  admit,  in  this  case,  that  if  it! 
was  to  be  considered  as  a  neglect  of  the  owners  then-: 
selves,  they  would  be  answerable;  for  he  admitted,  that 
if  the  owners'  had  been  present  at  the  time  when  the* 
'       representation  was  made  by  the  master  of  the  vessel,  th«T 
wotild  be  liable  upon  the  undertaking  that  the  vessel  vai 
tight.  As  this  is  not  a  neglect  of  the  master  it  is  impossi- 
ble to  make  the  owners  liable  for  any  part  of  the  lossia 
tliis  case,  not  even  for  their  servants'  negligence, up  to  loL 
per  cent,  if  it  is  understood  that  for  their  own  negligence , 
they  are  ndt    to  be  liable   at  all.      If  these  terms  were 
admitted  they  would  not  be  bound  even  to  find  a  crew 
sufficient  to  work  the  vessel ;  and  as    their  responsibility 
can  never  exceed  the  value  of  the  vessel  and  the  freighi. 
they  would   find  a  leaky  vessel,    and  so  by  their  own 
fraud,  not  render  themselves  liable,  in  any  possible  cas#, 
for  so  much  even  as  the  lOl.  per  cent,  which    they  bold 
out  as  the  uimost  hmit.    Then,  how  is  the  case  affected 
by  the  clause  with   respect  to  the  additional  freight;  and 
does  that  clause  take  the  case  out   of  the  responsibility  ot 
the  owner  ?      It  is  addressed  to  those  losses  which  may 
arise  hj/  the  act  of  God  orot/icrstist.  Such  i^c^eased/rclJ*^ 
therefore,  can  only  be  payable  for  that  which  is  an  object 
of  risk,    that  which  may  arise  from  accident  or  chance, 
and  not  that  which  is  certain  or  nearly  so  ;  such  asisth* 
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case  of  a  lealty  vessel  unfit  for  the  purpose  of  carrying  ^*^^ 
goods.  Every  agreement  also  must  be  so  fairly  construed  Lyok 
that  the  parties  shall  not  be  able  to  take  advantage  of  their  •^  Another 
own  wrong;  and  construing^  this  agreement  in  itsterms^ 
according  to  the  fair  meaning  of  the  parties^  it  was  clearly 
the  object  of  the  parties  to  secure  themselves  agafnst  loss 
in  those  cases  only  where  the  law  would  have  made  them 
ans\verable  for  the  acts  of  others,  and  not  where  they 
would  be  answerable  for  their  own  act^.  This  case^ 
therefore^  is  not  within  the  notice^  and  the 

VkB 9.1  CT  MUST  BM  £KTS£BO  FOa  THS   WHOLE  SUM. 


BioxAftT^  Knight^  and  two  Others  verhu  Hubbard. 

19th  JUNC. 


Whert  one  offoyr  astignees  of  a  bankrmpt  is  removed  By  order  of  the  Lor4 
Chancellor,  nntkout  appointing^  another^  or  a  new  assignment  being 
naie  by  the  eommissumersy  or  a  re-assignnunt  by  suck  removed  assignee, 
Hu  three  remtthung  assignees  cannot  maintain  trover  for  the  wkoie  of  a 
skip  belonging  to  the  bankrupt^  but  only  for  three  fourths  thereof  for 
the  whole  property  in  the  bankrupt* s  effects  is  not  vested  in  them  by  suck 
order  of  removal  alone, 

Th^  statute,  34  Geo.  III.  c.6S,i.l5  and  16,  applies  to  any  sUteration  qf 
property  in  a  ship,  tvhether  in  the  whole  or  part  thereof  and  if  the  whole  ^ 
of  a  ship  at  sea  be  transferred  to  a  purchaser  at  another  port,  who  intends 
to  obtain  a  register  de  ngvo  at  such  dther  port,  he  must^  comply  with  the 
forms  prescribed  in  the  t6th  section  of  that  statute, 

nPHIS  was  an  action  of  trover^  Xq  recover  two  third  parts  Bloxam,  Knt. 
of  ihe,  ship  Fishburne,  tried  before  JLord  Ellen  bo-  ^"t^'"* 
BouGH^  ai'ter  Hilart/  term,  1304j  atGuildhaU;  verdict    Hubbabd. 
for  the  j»/atB^i^j( ;  damages  2326L  6s.  8d.  and  costs  40s. 
subject  to  the  opinion  of  the  court   upon  the  following 
case  : — **  ThamuB.  IVards.  tbe""  baakrapt^  being  the  ortgi- 
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1804.        ^^^  AO^  ^I^  registered  owner  of  the  ship  FisKbumc,  be- 

„   '      longing  to  the  port  of  Newcastle-upoti^Tune,  cleared  the 

andOtiMn     said  ship  outwards  tor  the  Baltic  m  Jprtl,  1800>  where 
-jj'*!^^      she  was  detained  ibr  a  considerable  time  by  the  embargo 
of  the  Emperor  oi  Russia.  On  the  9th  of  November,  1801, 
Ward,  by  regular   bill  of  sale^  assigned  the  Whole  ship, 
Fiskburne,  then  at  sea^   in  consideration  of  40001.  to  the 
defmdanty  who  then  resided  in  London.    The  grand  bill 
of  sale  of  the  whole  ship  was  also  delivered  to  the  d^fen- 
daut.     On  the  2d  of  December,   1801,  fTard  committed 
an  act  of  bankruptcy,  upon  which  a  commission  afterwards 
issued  against  him^  and  he  was  duly  declared  &  bankrupt. 
On  the  ^Zd. of  January,  1802,  the  defendant  registered  the 
said  ship,  de  novo,   in  the  port  of  London,  and  the  origi- 
nal certificate  granted  to  fVard,  which  purported,  on  the 
face  of  it,  to  be  of  the  ship  Fishburne,  belonging  to  New- 
,  *    caztU'iipon-Tyne,  was  delivered  up   and   cancelled.    On 

the  19th  of  February,  ISOi,  the  defendant  sold  the  whole 
of.  the  said  ship  by  public  auction  to  Thomas  Brown,  Ro- 
bert Brown,  and  Thomas  Old,  for  36301.  (the  net  proceeds 
being  34891.  10s.  8d.)  and  by  bill  of  sale  of  the  5th  of 
^pril;  IH(H,  assigned  her  to  them,  who  afterwards  sent 
her  to  sea,  where  she  was  lost  on  the  20th  of  Februari/, 
1803.    The  Fishbume    never  returned,  to   the  port  of 
Newcastle-upon-Tyne  since  she  cleared  outwards  from  that 
port  for  the  Baltic  in  Jpril,  1800 ;  biit  the  embargo  be- 
ing taken  off,  she   arrived  at  Plymouth,  but  before  the 
execution  of  the  bill  of  sale  by  fVard  to  the  defendant, 
she  sailed  again,  and  was  absent  at  the  time  of  the  exe- 
cution thereof.     She  afterwards  returned  to  the  port  of 
London,  and  immediately  thereupon  the   defendant  ob- 
tained a  new  register.     No  transfer  of  property  in  the 
same  ship,  or  any  part  thereof,  appears  in   any  document 
of  the  custom-house    of   Newcasile-upon'Tyne,  to  the 
plaintiff's,  or    on  the  certificate  of  the  ship's  registry, 
nor  have  the  plaintiffs  taken  out  a  new  register ;  and  no 
demand,  was  proved  on  the  trial  to  have  been  made  of  the 
£aid  ship  upon   the  defendant.    The  plaintiffi,  together 
with  one  John  Glen  Johnson,  were  appointed  as^igneesof 
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the  estate  and  effects  of  the  said  Thomas  Ward,  under  the  1804.^ 
ibove  mentioned  commission,  by  an  assignment,  dated  bloxak 
Jie  13lh  of  April,  1802.  On  the  2^d  of  January,  1803,  ^\^^^^ 
ihe  Lord  Chancellor,  bjrtris  order,  removed  the  said  Hvubaiiw 
John  Glen  Jokmton  ftoxt\  being  an  assignee,  which  order 
reciting  that  a  petition  had  been  presented  to  the  Lord 
Chancellor  by  the  p&iiitf  1^5,  being  fAree  of  the  credi- 
tors and  three  of  the  assignees,  stating  that  the  said  Johi 
Glen  Johnston,  on  or  about  the  7th  of  December,  ISOlj 
being  prior  to  the  date  of  the  said  commission,  received 
from  the  bankrupt,  whilst  he  was  a  prisoner  for  debt  in  th^ 
King*$  Bench  prison,  and  after  the  said  Thama%  Ward 
had  committed  one  or  more  act  or  acts  of  bankniptcyj 
certain  bills  of  exchange,  which  bills  the  said  John  GleH  • 
Johnston,  contrary  to  his  undertaking  to  that  effect,  had 
refused  to  be  delivered  up  for  the  benefit  of  the  estate  of 
the  said  Ward;  and  that  the  said  John  Glen  Johnson  had 
departed  these  kingdoms,  and  was,  as  the  petitioners  were 
informed  and  believed,  gone  to  Petertburgh,  in  Russia  ; 
and  praying  (inter  alia)  that  the  said  JoAii  GlenJoImston 
might  be  discharged  from  being  one  of  the  assignees  of 
the  estate  and  effects  of  the  said  Thomas  Ward,  concluded 
as  follows :  "  Now,  upon  hearing  the  said  ^'petition  read^ 
and  what  was  alleged  by  the  counsel  for  the  petitioners^ 
1  do  order  that  the  said  J.  G.  Johnston  be  forthwith  re- 
moved from  being  an  assignee  of  the  said  bankrupt*! 
estate  and  effects,  and  let  him  and  his  partners  be  re- 
strained from  receiving  any  dividend  upon  their  debt 
proved  under  the  commission  against  the  said  Thomas 
Ward^  until  my  further  order. — Eloon,  C*  No  reai* 
signment,  release,  or  other  instrument,  hath  been  executed 
by  the  said  J.  G.  Johnston  to  the  plaintiffs,  nor  any  new 
assignment  by  the  commissioners  in  consequence  of  the 
said  order.  Question — whether  the  plamtiffs  areenll, 
tied  to  recover  i|i  this  action  i 

Hall,  B.  for  the  plaintiffs.  1st.  The  action  is  well 
hrought  in  the  names  of  the  present  plaintiffs.    On  Ihc 
><MU  III.  N^2^.  3  R         ^      , 
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^^Q^       death  of  any  one  assignee  his  interest  sarvives  to  the  re- 
Bloxam     mainderj  and  so  upon  a  removal  of  an  ansignee,  eTen 
*^«miM*''    without  a  reassignment  and  without  appointing  another 
U'jdBAKp.    in  bis  place.     Stat.  5  Geo.  II.  c.  30,   s.  31.     Cooke'i 
Bankrupt  Law.^    Ex  parte   Bainbridge.f    Even  if  it 
were  not  so^  .this  is  an  action  of  tort,  and  one  as»gnee 
may  bring  it  without  the  others*  joining,  for  the  objection 
can  only  be  taken  advantage  of  by  plea  in  abatement ; 
Scdgworth  v.  Overend^X    And  the  assignees  have  a  good 
title  to  a  ship  belonging  to  the  bankrupt  vested  in  them 
by  operation  of  law,  without  being  compelled  to  take  out 
a  register  ;  for  the  registry  acts  do  not  apply  to  the  case 
of  a  transfer  by  bankruptcy.     Secondly,  The  defendant 
has  not  a  good  titk.    The  requisites  of  the  registry  acts 
were  not  complied  with  by  the  defendant  after  the  bill  of 
sale  from  Ward.    Heath  v.  Hubbard,^  Moss  v.  Chamock.\ 
And  if  the  requisites  of  the  act  were,   in  fact,  complied 
with,  by  merely  takipg  out  a  new  register,  that  was  not 
done  till  after  the  bankruptcy,  and  so  could  not  pass  a 
good  title  to  the  ship  as  against  the  assignees.    Thirdlr, 
There  is  a  sufficient  conversion*    This  depends  en  the  se- 
cond point,  for  if  the  defendant  has  not  a  good  title,  his 
possession  is  a  conversion,  or  if  not,  the  sale  of  the  whole 
ship  is  n  conversion.    Cooper  v.    Chitty.%    Fourlhlr, 
Though  no  demand  was  made  of  the  ship  by  iheplainti/s 
'  on  the  defendant,  a  demand  Jn  this  case  was  not  neces- 
sary."   Having  stated  these  points,  he  referred  the  court 
to  the.  case  of  Heath  v.   Hubbard,  to  shew  that  the  de- 
fendant had  not  compli^  with  the  registry  acts  so  as  to 
give  him  a  good  title, 

Scott,  W.  contra,    ^'  First,  there  should  have  been  a 
new  assignment  by  the  commissioners  to  the  other  assig* 


1  fpcedents  of  Assignments,  vol.  ii.  142.     f  6  Ves.jnn.  ^51. 
I  6  Teim  Rep,  766,    See  also  Adduan  v.  Qiftrcnd,  7  Term 
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nees.    When  any  one  is  put  out  by  the  order  of  thef      J^^- 

Chancblloe/  that  order  is  not  suflScient  to  devest  the^    Bioxam 

title  out  of  the  old  assignee  until  he  has  reassigned.    The    "*teii!!r' 

Stat.  5  Geo,  It.  c.  SO,  s.  S6,  gives  the  Chancellor  the'    H^bba*©* 

power  in  this  case ;  but  the  order  here  does  not  pursue  the 

directions  of  the  sUtute.     Secondly,  the  sale  of  the  ship, 

in  this  case,  is  not  a  tortious  conversion.    It  is  clearly  not 

soagainst  the  bankrupt  himself;  for  this  is  a  bondjide 

delivery  of  the   ship    by   the  bankrupt   to   the    defen^ 

dani*  and   the  assignees  stand  "precisely  in  his  place. 

Thirdly,  the  assignees  ought  to  have  completed  their  title 

by  obtaining  a  register.    The  assignment  to  them  by  the 

commissioners',  is  as  much  a  transfer  of  property  within 

the  registry  acts  as  any  ordinary  sale,  and  the  assignees  of 

abankrupfare  bound  by  the  same  rules  with  respect  to 

conveyances  of  property,  in  ordeV  to  complete  their  tittes 

as  other  persons.   In  cases  under  the  slatiite  13  Eliz.  c.  7, 

they  must  pursue  the  directions  of  the  statute  >  in  casc^ 

of  copyholds,  they  must  convey  the  same  as  other  per^ 

tons;    Drury  v.  Man.f     Fourthly,  the  defendant  hai  > 

done  every  thing  requisite  to  complete  his  title,  and  the 

decision  in  l/ea^A  v.  Hubbard,X  iproceed^d  upon  a  mis^ 

take.    The  stat.  of  7  and  8  IF.  Ilf.  c.  22,  s.  Q  i^  directs  a 

particular  mode  of  transferring  the  property  in  ships  in 

two  cases.  The  first  is,  where  there  is  a  sale  of  the  whole 

ot  the  ship,  or  of  part,  to  a  person  in  another  port;  and  the 

»econd  where  there  is  a  sale  of  one  or  more  parU  or  sharea 

to  another  person  in  the  same  port.     In  the  first  case^  it 

Jsto  be  done  by  delivering  up  the  certificate  of  registry 

to  be  cancelled,  and  taking  out  a  new  one,  and  cannot  be 

done  by  indorsement  on  the  old   certificate.      In  the 

second  case,  it  is    to  be  done  by  an  indorsement  on 

the  old    certificate.     This  statute  has  never  been  ^1- 

tered  in  these  respects  by  any  subsequent  acts,  and  it  is 

absurd  to  require  that  the  sale  should  be  witnessed  by  an 

indorsement  on  an  instrument,  which,  as  in  the  case  of  a 
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iao4>  IransfiBr  io  another  portj  b  directed  to  be  delWeved  op  to 
BLOZ4M  be  caoceUed.  In  thejudgment  of  Heaik  v.  Hubhard,  tbe 
^^v^^  oonrt  observing  upon  the  statute  54  Geo.  III.  c.  68,  s.  l6« 
dvBBAaiN  says,  that  '  If  any  vessel  shall  be  at  sea,  or  absent  from 
the  port  to  which  she  belongs  at  the  time  when  soch/— 
that  is,  *  any  alteration  in  the  property  thereof,  shall  be 
made  as  aforesaid,  then  the  requisites  of  tliat  clause  most 
be  fulfilled/  But  this  is  a  mistake  in  supposing  that  the 
15th  section,  to  which  this  l6th  section  applies  by  refe- 
rence, contained  the  word  any,  and  was  also  applicable  to 
any  alteration  of  property  (for  suck  cannot  mean  aaylu 
common  parlance ;)  whereas,  the  15th  section  applies  only 
to  tbe  cases  to  which  tbe  jrecited  statute,  the  7  and  8  Jf. 
IIL  c  22,  s,  21,  applies,  and  that  is  onljr  to  an  alteration  of 
property,  of  a  share  or  shares,  in  the  same  port.  Tbe  iCth 
section,  therefore,  applies  only  to  iuek  and  the  same 
transfer  or  alteration  of  property,  in  respect  of  any  share 
or  shares  in  the  same  port,  in  case  the  ship  is  at  sea  and 
absent  from  her  port ;  and  not  to  the  present  ease  of  & 
transfer  of  the  whole  ship  to  another  port,  made  doris; 
her  absence  from  the  port  to  which  she  then  belonged" 

Le  Blanc,  J.    ''  Suppose  the  ship  is  to  trade  to  the 
same  port,  but  the  owner  resides  at  another  port." 

Scott.  ''  In  that  case  the  register  may  be  at  either 
port;  but  this  1 6th  section  cannot. apply  to  the  preseoi 
case,  because  an  indorsement  is  to  be  made  on  the  old 
'  certificate  when  the  ship  returm  to  her  port,  whereas  the 
ship  here  does  not  return  to  her  port,  and  it  would  be  ab- 
surd to  require  an  indorsement  to  be  made  on  an  instru* 
ment  which  is  to  be  delivered  up  to  be  cancelled.  Seo 
lion  15  only  describes  a  certain  form  of  indorsement,  and 
lEhe  l6th  section,  referring  to  it,  provides  for  tbe  mode  of 
indorsement  in  case  the  ship  is  at  sea;  which  nay,  there- 
Ibre  be  made  ten  days  after  her  return.'*  He  contended 
also  that  the  case  of  Mon  v.  Charnock,  would  not  applvi 
because,  in  this  case,  a  good  title  was  made  by  the  bill  of 
sale  from  the  bankrupt  and  the  subsequent  register,  whereas 
there  a  good  title  was  not  made,  previous  to  the  bank- 
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ruptcy.   He  also  made  some  observations  upon  the  statute        ^^<'^- 
S4  Geo.  HI.  c.  68,    s.£2j  and  said  that  it  could  not  apply      Bluxak 
to  the  case  of  a  tranifer  to  a  foreigner,  mentioned  in  the    •»**  Othcr» 
recital,  because  a  foreigner  could  not  be  entitled  to  have  a    Hubbak^ 
register  de  novo,  which  that  clause  directs  to  be  taken  out.* 
And  he  concluded  by  relying  principally  on  the  two  follow- 
ing poinls^  viz.  First,  the  order  of  the  Lord  Chanc^lloe 
did  not  give  the /^/atn/i^T^  »uch  a  title  in  the  whole  ship  as 
to  enable  them  to  bring  trover  without  the  other  assig- 
nee; and,  secondly,  this  being  the  sale  of  a  wh'ole  ship',* 
transferred  to  anotherport,  there  was  no  act  applicable  to 
the  case  but  the  statute  7  and  8  W.  III.  c.  2,  s.  2;  and 
that  statute  required  only  a  register  de  novo,  which  iVas 
obtained  in  this  case. 

Hall,  "  in  reply,  relied  on  Moss  v.  Ckarnock,f  as  an 
authority  for  the  plaintiffs ;  for,  admitting  that  a  register 
dt  novo  was  sufficient  to  complete  the  defendant's  title, 
yet  that  Waa  not  obtained  till  after  the  bankruptcy,  and 
that  case  requires  all  the  formalities  to  be  performed  be-^ 
fore  the  bankruptcy,  in  order  to  complete  the  title,  and  if 
performed  afterwards  it  says  they  have  no  relation  back  to 
any  previous  time  when  the  bill  of  sale  is  made.    That 
even  the  7  and  8  fV,  III.  c.  S,  was  not  complied  with  ; 
for  that  statute  was  incorporated  into,  and  in  part  altered 
by  the  subsequent  statutes,  which  make  further  requisites 
necessary,  and  the  register  de  novo,  required  by  the  first 
&etf  cannot  be  obtained  without  pursuing   all  the  addi- 
tional formalides  required  by  the  latter  acts ;  otherwise 
those  acts  would  be  perfectly  nugatory.    That  by  refer- 
ence from  the  i6th  section  of  34  Geo.  III.  c.  68,  to  the 
16th  section  of  the  same  act,  it  would  appear  that  it  wai 


*  Mr.  Ahbotty  m  iiis  Treatise  on  the  l^no  of  Merchant  Ship^,  pw 
^%t  says,  this  clausfe  is  Strangely  drawn,  and  he  is  not  clear  thi^| 
^<  understands  it« 

t  2  Eatt,  Z99. 


4«)|  Cii8e$  in  B.  R.  in  Trimly  Term, 


4  f  '  <  4« 


applicable  to  Arm/  alleralipn  of  property,  whether  in  the 
whole  or  in  part  of  a  ship.  He  referred  also  to  the  case 
of  Heath  V.  Hubbard,  and  again  briefly  noticed  the  other 
objections. 

Cur.  adv.  tult. 

And  now  the  opinion  of  the  court  was  deli veredto  the 
following  effect,  by  u    ^ 

Lord  Ellbnborough,  C  J.  After  stating  tBe  case; 
*'  Three  objections  have  been  taken  in  this  case  founded 
partly  on  a  supposed  defect  in  the  title  of  thep/atx^f/$to 
bring  this  action,  and  partly  in  supposing  that  the  de/es- 
dtnii  himself  has  a  good  title  tp  the  ship.  These  objectioni 
are  first,  that  J,  G.  Johnston  ought,  notwithstanding  tb« 
order  of  removal  by  the  Loan  Cbancellor,  to  have 
been  joined  as  a  plaintiff' in  the  action  j  and  that  a  new 
assignment  by  the  commissioners,  or  a  reassignment 
by  him»was  necessary  to  devest  the  property  out  of  him ; 
secondly,  that  there  is  no  conversion  to  'enable  the 
plaintiffs  to  bring  trover ;  thirdly,  that  the  plaintiffs  ought 
to  shew  a  title  in  themselves  by  complying  with  Ihe  sta- 
tutes concerning  the  registring  of  ships^  by  taking  outs 
new  register,  even  supposing  the  plaintiffs*  right  to  re- 
cover not  to  be  defeated  by  the  sale  from  Ward  to  the 
defendant,  and  that  the  dejendant  had  not  a  good  right 
in  virtue  of  his  purchase  under  that  sale.  As  to  the  first 
of  these  objections,  it  has  only  the  effect  of  precluding 
theplaintiffs  from  recovering  more  than  3-4th  parts  of  the 
amount  stated  in  the  verdict ;  for  it  is  now  well  settled  in 
the  courts  of  law  that  the  defendant  cannot  preclude  the 
plaintiffs  from  recovering  in  tort  for  the  conversion  with 
respect  to  iheir  shares,  except  by  plea  in  abatement,  as 
was  decided  in  the  case  of  Sedgworth  v.  Overend.*  As  to 
the  second  question.  If  in  the  result  of  this  case  it  ap- 
pears that  the  defendant  had  no  title  when  he  sold  the 
•hip  by  public  auction,  and  afterwards  assigned  her  to 


•  7T*rm  Rep.  579;  and  see  also  N^elthorpc  ?.  Dorringtoa^  t 
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the  puxcfaa^ers^  who  sent  ber  toseaj  where  she  has  been.  i.^^ 
lost,  this  is  a  conversion,  and  if  it  is  not,  it  will  be  very  iT  ] 
difficult  against  any  defendants  to  state  a  conversion  to  »na  u.  -  r* 
their  own  use.  And  though  after  the  sale,  by  lVard,he>  Hvol^u*. 
could  not  complain  of  a  .wrongful  conversion,  yet  his 
assignees  may  maintain  trover :  for  it  is  not  troe  that 
the  assignees  can  maintain  no  other  action  than  the 
bankrupt  can.  On  the  contrary,  the  bankrupt  cannot 
recover  the  possession  of  goods  delivered  by  him  to 
another  in  contemplation  of  bankruptcy,  but  the  assig- 
nees may ;  and  many  other  instances  may  be  given. 
As .  to  the  third  objection,  namely,  that  the  assig* 
nees  ought  to  have  derived  property  to  themselves,  by 
means  of  an  assignment  from  the  commissioners  and  a 
registry  under  the  registring  acts,  it  is  an  objection  which 
would,  defeat  every  conveyance  to  the  assignees  of 
bankrupts  since  the  passing  of  the  registry  acts,  for  no 
such  conveyance  ever  was  completed  by  means  of  are-* 
gistry  as  is  now  required.  But  this  is  indeed  not  ne- 
cessary. The  acts  of  registry  only  relate  to  transfers  by 
the  parties,  and  do  not  relate  to  assignments  by  operation 
of  Inw.  Fpr  the  commissioners  are  not  former  ownen, 
according  to  the  description  of  the  persons  to  whom  those 
statutes  ap[ily,  and  do  not  sell  in  the  sense  of  the  words 
used  in  the  statutes;  although  in  pursuance  of  the  more 
recent  statutes  relating  to  bankrupts,  they  formally  make 
tale  iliertof  in  the  general  conveyance  of  the  bank-* 
rupt's  property  by  bargain  and  sale  enrolled.  The  in- 
dorsement required  by  the  15th  section  of  the  stat.  54 
Gto.  III.c.  68,  shews  that  the  sale  meant  in  the  statutes 
is  a  sale  by  a  former  owner  to  a  new  owner.  Th^  very 
form  of  it  shews  this.  '  Be  it  remembered  that  we 
[names,  residence,  and  occupation  of'  the.  persons  selling] 
have  this  day  sold  and  transferred  all  our  right,' share,  or 
interest  in  or  to  the  ship  mentioned  in  the  within  certifi- 
cate of  registry.'  But  how  can  the  commissioners  of  a 
bankrupt  be  considered  as  selling  any  interest  of  their 
own?  Their' property  in  the  thing  conveyed  is  neither 
legal  nor  equitable.  Whatever  passes  by  their  assignment 
passes  not  by  them,  but  rather  thro^^h  thcm^  and  these 
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^^^'  acts  relate  only  to  transfers  between  buyers  and  ir/lrt. 
Bloxabi  Supposing  therefore^  that  the  p/ain/^/fs  are  entitled  to  briog 
and  otheri    their  action,  it  remains  to  consider  the  qa€8tion,  whether 

vertu%  *  _     ' 

HvkfiAftD.  the  drfendanthns  a  good  title  to  the  ship  ?  This  depends 
on  the  provisions  of  the  statute  7  and  8  W.  III.  c.  ^;  to 
far  as  respecU  the  transfer  of  the  entire  property  io  a  sinp 
and  so  far  as  the  same  are  applicable  to  the  case  ofa  trans- 
fer when  at  sea  or  in  her  abiH^ce  from  her  port  The 
statute  7  and8  W.  III.  c.  2%  s.  21>  provides  thatJQO ship's 
iiame^  registered^  shall  be  changed  withont  regtstrifig 
such  ship  </e  itovo^  which  is  ^A^;*r6y  required  to  be  dene 
upon  every  transfer  of  property  to  another  port,  and 
delivering  up  the  former  certificate  to  be  cancelled;  and  that 
"  in  case  there  be  any  alteration  of  property  hi  the  same 
J>ort,  by  the  sale  of  one  or  more  shares  in  the  ship  aflet 
registring,  such  alteration  shall  be  acknowledged  br 
indorsement  on  the  certificate  of  the  register  before  two 
witnesses^  in  order  to  prove  that  the  entire  property  in  socb 
ship  remains  to  some  of  the  subjects  of  England,  in  case 
any  dispute  arises  concerning  the  same.'*  Here  is  no  pro* 
vision  that  the  indorsement  is  to  be  made  on  a  partial  sale 
in  another  port ;  for  a  new  register  is  only  to  be  made  ua 
the  transfer  to  another  port.  The  S6  Geo  111.  c.  60, 
a.  169  recites  ^*  the  provisions  of  the  said  recited  act| 
namely,  the  7  and  8  W.  11  I.e.  22,  touching  the  indorse- 
ment on  certificates  of  registry  in  case  of  airy,  alteration 
oC  property  in  any  ship  or  vessel  in  the  same  port,  beiog 
found  insufficient,  and  directs,  that  besides  the  iDdors^ 
ment  required  by  the  said  recited  act,  there  sbt]) 
♦  also  be  indorsed  on  the  certificates  of  registry,  before  two 

witnesses,  the  town,  place,  or  parish  where  all  and  cvcrr 
person  hnd  persons  to  whom  the  property  in  any  sbip  ^ 
vessel,  or  any  part  thereof,  shall  be  so  transfermi,  shall 
reside."  ''And,  the  person  or  persons  to  whom  the  pro- 
perty of  such  ship  or  vessel  shall  be  so  transferred,  or  to 
or  their  agents,  shall  also  deliver  a  copy  of  such  indorse* 
ment  to  the  persons  authorized  to  make  registry,  who  are 
to  cause  an  entry  thereof  to  be  indorsed  on  the  oath  or 
*^davit  upon  which  the  original  certificate  of  registry^ 
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such  ship  or  vessel  was  x>btained^  and  shall  also  make  a 
memorandum  of  the  same  in  the  book  of  registers.  This 
clause  then  applies  to  the  transfer  of  the  property  in  a 
ship,  or  any  pari  thereof .  It  has  the  effect  of  applying 
the  act  7  and  8  W.  111.  x:.  21,  to  a  transfer  of  the  whole, 
or  any  part  of  a  ship,  and  is  therefore  either  a  legislative 
exposition  of  that  statute  or  an  enlargement  of  it.  The 
statute  34  Geo.  III.  c.  GS,  s.  15,  which  prescribes  the 
form  of  the  indorsement,  recites  thjrt  ^'  whereas  by  tba 
laws  now  in  force,  upon  any  alteration  of  property,  in  affy 
ship  or  vessel  in  the  same  port  to  which  such  vessel 
belongs,  an  indorsement  upon  the  certificate  of  registry 
is  required  to  be  made;*  ^aud  then  enacts,  '  thai  such 
indorsement  shall  be  made  in  the  form  therein  expressed, 
and  shall  be  signed  by  the  persons  transferring  the  pro- . 
perty,  and  a  copy  of  such  indorsement  shall  be  delivered 
to  the  person  authorized  to  make  registry,  otherwise  such 
sale  shall  be  void,  and  he  shall  cause  an  entry  to  be 
indorsed  on  the  oath  on  which  the  original  certificate  was 
obtained,  and  also  make  a  memorandum  in  the  book  of  re- 
gistry," &c.  This  clause,  therefore,  considers  the  indorse- 
ment to  be  necessary  on  any  transfer  of  property  in  the 
same  port,  and  this  act  confirms  the  former  provisions 
of  the  other  acts,  and  prescribes  the  form  of  the  indorse- 
ment. Now  this  indorsement,  when  in  port,  is  put  in  op- 
position to  the  case  of  a  sale  when  the  ship  is  at  sea ;  in 
which  case  the  indorsement  cannot  be  made  on  the 
register.  For  that  purpose  the  lAth  clause  is  introduced, 
•  which  applies  to  a  sale  in  such  case,  and  provides  that 
"  if  any  ship  shall  be  at  sea,  or  absent  from  the  port  to  tchich 
she  belongs,  at  tlu  time  when  sueh  alterationin  the  property 
thereof ' shall  be  mads:  as  aforesaid,  so  that  an  indorsement 
cannot  be  made  on  the  registry  immediately,  the  safe  or 
contract  shall  be  made  by  bill  of  sale  (as  before  directed), 
and  within  ten  days  after  such  ship  shall  return  to  her 
port,  an  indorsement  shall  be  made  and  signed  by  the 
owners,  and  a  copy  thereof  delivered  in  manner  therein^ 
before  directed,  otherwise  such  sale  shall  be  void,  and 
vol..  III.  K*.  22.  S  s 
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^^^'       entry  thereof  shall  be  indorsed  and  a  mcmorandtim  thereof 
Bloxam     made  in  the  manner  'before  directed/'    The  alteration 
*"f«witf*"  •  here  mentioned,  by  reference  to  the  preceding  section, 
HvBBARo.     is  any  alteration  of  property ;  any   alteration  by  which 
any  property  is  transferred  in   a  ship  absent  from  her 
port!    Otherwise  this  mischief  might  follow — the  whole 
of  a  ship  might  be  transferred  to  a  foreigner^  and  if  she 
did  not  change  her  port,  he  might  be  permitted  to  pos- 
sess all  the  advantages  and  privileges  of  a  British  subject. 
But  this  cannot  be  if  the  bill  of  sale  is  to  be  made  in  fornix 
and  to  be  entered  with  the  person  making  registers,  and 
notice  is  to  be  given,io  the  commissioners  of  the  cuatoms. 
And  in  Macneats  case  {Reeve's  History  of  Shipping,  504) 
Lord  Camden,  then   president  of  the  privy  counsel,  said 
that  ''  he  thought  that  the  stat.  26  Geo.  III.  was  an  acl 
which  in  every  view  of  it  should  be  considered  as  a  re** 
inedial  act,  it  was  for  preventing  a  public  mischief,  to 
amend  and  alter  the  stat.  7  and  8   W.  III.     It  had  ap- 
peared  that  frauds    without  number  •  were    committed 
tinder  that  act,  and  that  was  stated  to  be   the  reason 
of  making  it."    Thus  collecting  the  intention  as  well 
as  the  terms  of  these  acts,  we  are  obliged  to  consider 
the  statute    34  Geo.  HI.  c.    68,  s.  16,    as   applying  to 
any  alteration   of    property    with   respect  to  a  ship  at 
tea,  or  when  absent  from  the  port  to  which  she  belongs, 
and  as  applying  also  to  any  alteration  of  property,  in  such 
ship,  whether  the  same  be  made  by  transfer  of  the  whole, 
or  of  any  share  or  shares.     As  such  mode  of  proceeding 
as  this  clause  of  the  statute  directs  has  not  been  taken 
upon  the  sale  to  the  defendant,  we  think  that  no  interest 
has  passed  therein  by  such  sale  from  the  bankrupt;  and 
that  the  plaintiffs  are  entitled  to  recover  to  the  extent  of 
three-fourth  parts  ofthe  sum  mentioned  in  the  case.    The 
VI hole  ainount  in  the  verdict  being  thus  altered,  wcdi* 
rect 

TH^  ?Q3TRA  TO  9£  D^HVEBED  TO  THE  PLAINTif  f  t 
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PosTAN  (executor)  versus  Stanway  (executor)  June  6.       ^^\  ' 


The  defendant,  sn  executor^  pleaded  the  general  issuef  tie  statute  of 
limitations  f  and  also,  as  to  15/.  151.  part  of  the  plaintiff's  demand^ 
that  the  under tahing  was  made  hy  the  testator  and  one  J .  H.  jointly ^ 
and 'his  last  plea  zoos,  upon  issue  joined,  found  for  him  \  hut  en  the  other 
issues  the  plaintiff  obtained  a  verdict :  Held,  that  the  plaintiflF  was 
entitled  to  full  costs  upon  all  the  pleas. 

T>ULEto  shew  cause  why  the  master  should  not  re- 
view his  taxation  of  costs,  and  allow  the  defendant 
his  costs  on  the  issue  found  for  him.  The  plaintiff  haA 
declared  in  assumpsit ;  the  defendant  pleaded  three  pleaSj 
First,  the  general  issue ;  secondly,  the  statute  of  limitati- 
ons ;  andthirdly, ''  as  to  iil.  I3s.  being  for  so  much  of  the 
said  promises  in  the  declaration  as  relSte  to  advertising 
an  estate  to  be  sold  ;  that  the  said  promises  in  the  declara- 
tion were  made  by  the  defendant's  testator,  and  one  John 
Hasub  jointly,  and  not  by  the  defendant's  testator 
alone/'  The p/am/t/f  joined  issde  on  all  the  pleas.  The 
jury  found  a  verdict  for  the  plaintiff  on  the  plea  of  the 
general  issue,  and  the  plea  of  the  statute  of  limitations; 
but  at  Che  same  time  found  for  the  defendant  on  the 
third  plea. 

•EspiNASSE,  for  the  plaintif,  shewed  cause  in  Easter 
terra  last,  and  cited  Norris  v.  Waldron,^  Bridges  r.  J2ay- 
mondy-f  Dayv.Hanks,X  Griffiths  v.  Davies,%  Butchers. 
Gree/1,11  and  said  that  there  was  a  distinction  in  all  those 
cases.     For  there  no  issue ,  which  went  down  to  be  tried 


PofTAir 
(Executor) 


Stahwat 
(fixtcutQr.). 


•  2  B/.  1 199. 

X  3  Term  Rep.  654. 

11  Dovg.  677. 


i  Ibid.  800. 

§  S  Term  Rep.  466. 

Sad 


500 

1804. 

FOITAN 

r  Executor) 

veiftts 
Stanway 
(Executor.) 


Casts  in  B.  R.  in  Trinity  Term, 

was  found  for  the  plaintiff ;  but^  on  tbe  contrary^  all  that 
actually  went  down  to  be  tried  were  found  for  the  dtf(jh 
dant.  He  cited  also  23  if.  VIII.  c.  15  ;  and  6  Edirard  1. 
c.  1.  "  If  the  plainiiff  he  nonsuited  after  ap)>earao€e 
of  the  defendant,  or  any  verdict  pass  against  him,  the 
defendant  shall  have  his  costs."  He  also  cited  Sir  Job 
Astley^  Bart,  v,  YowigJ* 

Wu;ley,  e  contra,  cited  Butcher  v.  Green, ^  Brooked. 

Wilht,%    Dodd  V.    JoddreU,%    and   contended  that  the 

defendant  was  entitled  to  have  his  costs  taxed  upon  tb« 

plea  found  for  him. 

Cur.  adv.  ruli. 

And  now,  in  this  term,  the  opinion  of  the  court  was 
delivered,  in  effect,  as  follows, by 

Lord  Ellen  BOROUGH,  C.J.  After  stating  ihe  cx^ 
''The  question  does  not  turn  upon  the  stat.  of  4  an(i3 
jfnne,  c.  Iti,  for  it  is  the  same  as  if  there  was  no  Amhk 
plea,  and  as  if  the  <fr/eii(/an^  had  pleaded,  as  to  part,  nax 
assumpsit,  and,  as  to  the  rest,  had.  pleaded  any  plea  xn 
bar,  for  instance  a  plea  of  tender.  In  such  a  case,wbic[i 
is  the  common  one,  there  is  not  any  instai^ce  of  costs 
being  allowed  to  the  defendant,  if  the  issue  upon  ncn 
assumpsit  is  found  against  him.  Tbe  statute  of  Glou' 
cester  6  Ed  I.  c.  1.  gives  costs  only  to  the  plaintiff  in  an 
assize,  &c.  The  stat.  23  H.  VIII.  c.  15,  gives  costs  in 
tresspass,  debt,  or  covenant  upon  any  specialty,  or  coo- 
tract,  detinue,  account,  and  case,  to  the  defendant,  if  tbe 
plaintiff  is  nonsuited,  or  there  be  any  verdict  against 
him;  and  by  the  4  Jac,  I.  c.  3,  the  defendant  shall  have 
costs  where  the  plaintiff  would  have  had  them.  Many 
cases  have  been  quoted,  both  in  this  court  and  the  court 
gf  commoa  pleas^  in    which   the  courts  would  not  tax 
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costs  for^e  defendant.    In  Bridges  y.  Raymond,*  it  was        ^^o^^ 
held  iQ  the  common  pleas  that  if  a  plaintiff  has  a  verdict      Fo»tan 
on  one  count,  costs  shall  be  Uxed  for  the  whole  d^clara-    (Executor) 

'  vcriui 

tion.     But  it  is  said  that  it  is  diiferent  in  this  court,  and      Stanway 
Uiat  here  the  costs  will  be  given  for  the |?/iifiilt^ only  on   (''**««»^°'> 
those  counts  on  which  he  obtains  a  verdiet ;  and  that  where 
there  are  different  counts  and  different  issues  on  different 
pleas,  some  found  for  the  plaintiff  and  some,  for  the  de- 
fetidatU,  he  shall  be  allowed  the  costs  of  those  which  are 
found  for  him.    And  by  Buller,  J.  in  Butchery,  Greeny 
Dougl,  677^  it  is  said  obiter  that  where  different  issues 
are  joined  on  different  pleas,  the  de/eit^(in^  is  allowed  his 
costs  on  the  issues  found  for  him.     But  in  Bailer's  Nisi 
Prius,  p.  335,  there  is  a  note  of  a  case  where,  in  tresspass, 
the   defendant  pleaded  three  different  jusUfications  to 
three  different  counts,  and,  on  issue  joined^  had  a  verdict 
for  him  on  two,  and  against  him  on  a  third,  and  this  was 
held  not  to  be  within  the  4  and  5  Anne,  c.   I6.     In  Sir 
John  Ahtley  v.    Youngf-^  this  court  was   unanimous  that 
where  the  declaration  consisted  of  two  counts,  and  there 
was  a  joinder  in  demurrer,  on  the  plea  to  one,  and  a  plea 
to  the  other,  and  issue  thereon,  and  a  judgment  for  the 
defendant  on  the  demurrer,  and  for  the  plaintiff  on  the 
issue,  the  plaintiff  had  a  right  to  his  costs  upon  that 
count  on  which  there  was  a  verdict,  without  any    de- 
duction on    account  of  the  plaintiffs  having    obtained 
judgment  on  the  demurrer.    And   in  Butchery.  Green,X 
it  was  held,  that  where  there  are  issues  joined  on  several 
counts,    and    on    some    a    verdict   is  found    for   the 
plaintiff,  and  some  for  the   defendant,  the  defendant  shall 
not  have  costs  on  that  part  which  is  found  for  him.  From 
these  authorities  the  practice  seems  to  be,  that  wherever 
the  plaintiff  succeeds,  he  shall  have  the  whole  costs  ;  and 
whether  the  defendant  has  pleaded  one  plea  to   all  the 
counts,  or  has  pleaded  separately,  and  succeeded  in  some. 
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^^Q^       hot  the  plaitiiifff  has  obtained  a:^verdict  on  oihets,  yet  he 
PosTAjt      has  never  been  allowed   costs  as  to  tbat  part  which  has 
^^t^s^^    been  found  for  him  ;  and  it  is  the  same  on  a  demurrer. 
Stavwat     It  is  indeed  difficult  to  make  a^  distinctioD  whether  the 
(£z«cator.)  i^^^  ^^^  j^^^  separate  by  the  plaintiffs  declariog  on 
different  counts,  and  the  defendant  pleading  to  each^  or 
whether  they  are  separated  by  thede^rnd'an/in  his  pleas.  A 
case  was  quoted  for  the  defendant, in  which  he  was  allowed 
costs  on  several  issues  in  trespass  found  for  him ;  but  in 
that  case^  .there  was  no  issue  found   for  the  plaintiff. 
This  does  not  fall   within  the  cases  where  there  is  in 
reality,  no  finding  for  the  plaintiff,  by  reason  of  an  ad- 
mission   of  part  of  the  plaintiff's  demand,,  and  on  that 
account  only  he  obtainsjudgment ;     for   here  th6  (fc/!r»- 
dant  has  not  admitted  any  part  of  the  plaintiff^s  demand, 
but  has  put  him  to  issue  upon  the  whole." 

HtLE  1>ISCHAR«ED« 


The  King  versus  the  Inhabitants  of  Chippin<> 
Norton. — June  6. 


A  pauper  rented  a  tenement  of  Si.  los.  and  also  a  ioW  for  all  cattle  kH 
at  the  borough  of  C\\\ip^mg^ortQti^  which  he  tooh  of  the  corparatio* 
of  the  iaid  borough  y  at  a  court  leet,  by  verbal  agreement.  Held,  that  the 
demise  not  being  by  deed,  the  pauper  had  not  a  good  legal  title  tathe  tou» 
mnd  so  had  not  a  tenement  of  lol.  per  annnm. 

Tb«  Kino      AWEAL  to  the  quarter  sessions  for  the  county  of  Ox* 

the  nSIbittntj       ford,  by  the  hamlet  of  Overnorton,  in  the  said  county, 

pfCnippiNa  against  an  order  of  two  justices  for  removing  ^fl***^^  *"^ 

''*^'''''     wife  of  rVm.  Tawnshend,  and  her  children  from  Clupping 

Norton  to   Overnorton.—''  Wm.  Townshend,  the  father, 

being  legally  settled  in  Overnorton^  went  about  eight  years 

ago  to  live  at  Chipping  Norton,  where  he  rented  a  house 

at  81.  10s.    per  aanuin.    The  corporation  of  C^PP^^ 

Norton  wee  possessed  of  the  fairs  and  market*  ^rtkhift  tP® 
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l)orotigli,  and  of  the  toll  for  all  cattle  actually  sold  at      }^^* 
the  same.  l¥m.  Towmhend,  at  a  court  het,  took  the  said     TlieKiv« 
tolls  by  a  verbal  agreement,  of  the  said  corporation  at  ^^it  i^habttanta 
12l.  per  annum^  and  continued  to  collect  them  under  the  ofCnrpKisio 
same  agreement  for  two  years,  when  it  was  agreed  that        ®*^®*- 
he 'should  have  them  for  ten  guineas,  under  which  last 
agreement  he  continued  to  collect  them  for  several  years 
more.     The  court  of  quarter  sessions  held^  that  the  said 
fVm.  Townshend  gained  a  settlement  by    renting  more 
than  lOl.  aycar^  and  discharged  the  order  of  removal.'' 

GiBBs,  Abbott,  and  Pbckwbll  contended  that  this 
toll  was  a  tenement ;  and  that,  together  with  the  house  in 
t^hich  the  pauper  resided,  he  had  a  tenement  of  more 
than  lOl.  per  annum ;  and  they  cited  the  King  v.  PiVf- 
dletrenthide*  Co.  Lit.  28,  a.  the  King  v.  Skingle,  f 
1  Const,  99,  8cc. 

Macknaness,  contri,  cited  the  Kingy.  Hammersmith,^ 
as  a  similar  case,  and  objected  also  that  the  case  stated 
only  a  verbal  letting  from  the  corporation,  whereas  a 
corporation  could  only  demise  by  deed.  /'  . 

Lord  Ellenborougu,  C.  J.  '^  Then  the  pauper  is  not 
a  tenant,  and  has  no  tenement.  The  words  of  this  case 
are,  he  took  the  toll  by  a  verbal  agreement ;  but  if  there 
was  no  deed,  that  is  only  a  licence  to  settle  there.  He 
might,  indeed,  go  intoequity,  to  procure  a  lease,  but  at  law 
he  has  no  tenement,  notwithstanding  he  might  be  liable  to 
pay  the  poor  rates,  because  b^  was  at  least  an  occupier." 

Lawrence,  J.  ''  The  words  in  the  'statute  are,  shall 
come  to  settle  on  a  tenement  of  10/.  a  year.  I  think  the 
statute  originally  meant  the  residing  in  a  house  of  lOK  a 
year.'* 
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^B04-  Le  Blan  c,  J.  '*  We  have  long  lostsight of  the  words  of 

The  KiK*     the  statute." 

rrrsus 
tbe  tij  habitants 

of  CuippiMG  Whereupon,  it  being  suggested  that  there  was  a  bond 
omiow.  gjygjj  jjy  i^jj^j  pauper  to  the  corporation,  the  court  directed 
inquiry  to  be  made  whether  any  deed  was  executed. 
GiuBS  said  there  was  a  bond  given  by  the  keeper  of 
the  ^toll-gate,  which  would  clearly  give  a  good  equi- 
table title ;  but  he  did  not  know  that  there  was  a  good 
lease  under  seal,  and  it  afterwards  appearing  that  there 
was  not  such  a  lease. 

The  obj>er  of  sessions  was  quashed. 


Fleming  (qui  tam)  tertm  Bailie. — June  11. 


Three  penalties  of  20/.  each^  amounting  to  60/.  fcr  printing  witkout :'.' 
printer* s  name  annexed^  under  39  Geo.  III.  c.  79,1.  26,  caw:i^ 
sued  for  in  the  superior  courts^  but  must  be  recovered  im  a  summary  t-^ 
before  a  justice ^  as  directed  in  s,  35,  as  to  penalties  not  exceeding  J> 
The  form  of  the  declaration  in  that  clause^  though  it  sets  out  apesn^ 
ef  20I,  by  way  of  example  ^  must  be  read  as  if  it  toere  in  bianh* 

^''^Venls'^'  ^'  T**^  PLAINTIFF  declared  on  thestat.  59  Geo.  IIIc. 
Bailie.  79jS.  26, ''  that  the  defendant  is  indebted  to  our  lord 

the  king  in  the  sum  of  60l.  for  that  the  said  defends^ 
after  the  expiration  of  forty  days  after  the  passing  of  a 
certain  act  of  parliament,  made  and  passed  in  the  5[^'i 
5'ear  of  his  present  majesty,  entituled,  &c.  at,  &c.  di^ 
prigt  a  certain  paper,  whicb  was  intended  to  be  pub- 
lished and  dispersed,  and  one  copy  of  which  said  paper 
was  published,  containing  the  words  and  figures  fo*)*>»- 
ing,  [here  the  paper  was  set  out]  and  did  omit  to  pri5» 
on  the  front  of  such  paper,  the  same  being  printed  onooe 
side  only,  in  legible  characters,  her  name,  and  the  naiDf 
of  the  city  and  the  naiiK  of  the  street  in  which  her 
usual  place  of  abode  waa^  to  wit,  Sec;  against  the  ibrm 
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of  the  statute,  whereby  and  by  force  of  the  saidstatote.      ^^> 
the  said  SaraA  bath  forfeited,  for  her  said  offence,  the  sum  FMMiMo.q^ir 
of  fiOl.    one    moiety  thereof  to  our  said  lord  the  king,      J^fjl^ 
and  the  other  moiety  to  the  ^^aA  plaintiff. 

Lawbs,  moved  in  arrest  of  judgment,  that  by  the  3Stfa 
clause  of  the  same  statute  these  penalties,  being  for  20U 
each,  could  not  be  recovered  in  this  court,  but  ougbk 
to  have  been  sued  for  in  a  summary  way  before  a  justice 
of  the  peace. 

Birch,  coutrd,  shewed  cause,  and  contended  that  thi» 
court  could  not  be  ousted  of  its  jurisdiction  except  by  ex.'* 
press  words  or  plain  implication;  that  the  3gth  section  of 
the  ^%  gives  a  form  of  declari^op  in  the  superipr  courts 
expressly  for  a  SOl.  penalty,  and  that  the  words  of  that 
cimise   are,    that   <'  any  pecuniary  penalty,    exceeding 
the  sum  of  20/.  may  be  sUedfor  by  action  of  debt  in  any  of 
his  majesty's  courts  of  record  at  Westminster,  in   which 
action  it  shall  be  sufficient  to  declare  or  allege  that  the 
defendant  is  indebted  to  the /^/atn^t^  in  the  sum  of  $0U 
(being  the  sum  demanded  by  such  action)  being  for- 
feited by  an  act  made  and  passed,  &c.  ^  [Here  set  forth  the  ' 
title  of  the  act]  and  the  p/aiw^i^,    if  he  shall  recover  in 
such  action,  shall  have  bis  full  costs.     And  any  pecuniary 
penalty  not  exceeding  20l.  and  for  the  recovery  whereof  - 
no  provision  is  hereinbefore  contained,  shall  and  may  be 
recovered    before  any  justice  of  the    peace,  |&c.   in  a 
summary  way/*  He  then  cited  inter  alia,  Hawkins'  Pleas  . 
of  the  Crown}  b.  2,*c.  26,  s.  SO,  and  contended  that  the 
word  may,  noi  being  imperative,  and  the  -  form  of  ac- 
tion being  set  out  with  the  sum  to  be  recovered,  whick 
in  thi^  case  was  60l.  and  above  ti^Ol.  the  whole  eftect  of 
the  clause  w^  oot  to  oust  the  9ourt  of  its  Jurisdiction 
in  this  case. 

Lord  Ellsnjsorough,  C.  J.  f' There  are  other  penal- 
ties i|>  the  act  of  100^  each  ai}d|paj;^ijifoxfla^how  would  yQfft^ 
voL»i]j(  n\82.  St 
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^^*  declare  for  a  pi^riaUy  of  1  OOl.  if  the  form  is  to  be  conwifcrei 
MMtTite,  q.  1  <M  absolutely  imperative^  and  nol  to  be  made  aeoflble  with 
^^*  the  context  i  It  must  be  considered  the  same  as  if  it  were 
in  blank  as  to  the'  som  ;  otherwise  this  absurdity  would 
follow,  that  you  must  declare  fdrSOl.  in  order  to  recovc 
lODl.  This  is  a  new  species  of  aetion  in  which  the  wordflUj 
has  a  peculiar  application;  for,  it  impowers  the pldint^i'i 
iue,  and  the  statute  also  describes  where  he  is  to  sue;  but 
the  eummon  informer  has  no  right  but  what  is  given  to  him 
tinder  the  statut^^  and  that  says  that  he  shall  be  entitled 
to  sue*  in  this  court  if  the  sum  exceeds  20l.  Id  ttis 
ease  it  does  not  exceed  201.  It  is  tme,  there  are  thiee 
eomita  fbr  SOl.  each  in  one  decldration ;  but  three  disUoci 
penalties  of  SOl.  are  not  the  same  as  one  penalty  for  Sd' 

RrL£  ABSOtfJtB   TO  aBVSaSBTHB  ^VSOMBITT* 


The  Kmo  v^rnM  the  Inhabitants  of  Dbubiob. 
June  IS. 


Tke  siat.'  13 Geo*  HI. c.  84. 1.  s^$  w^<cA '^^^  tkatw  perum  ietfUg 
a  iumpikt  gate^  renting  toUs,  and  residing  at  tke  tciUAemie,  t^^ 
thereby  gain  a  uttlement  in  tuck  fafisk,  does  not  prement  suck  fert^ 
/rem  gaining  a  settlement  tkeft  fy  other  means. 

Th€  Kivo  ^PPEAL  between  the  parish  of  HtnHan,  in  the  eomiy 
the  ufhlbiuntt  ^^  Defilfigh,  appellants,  and  the  parish  of  Denbigh, 
ofDcNtiou.  respondents,  against  an  order  of  renvovi^  of  Robert  Hv^^ 
G'aynor,  his  wife  and  thildreni  flrom  Denbigh  to  HtS' 
llan.  The  sessions  confirmed  the  order,  subject  to  a 
case,  which  stated  insubstanc^  that  the  pauper  was  settled 
in  Way,  18M,  in  Dendigk,  by  residing  there  in ahowsc, 
together  with  fends  kr  Henlkn,  of  the  vldttcof«fr 
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per  annum.  On  the  14th  of  May,  18M,  he  agreed  with  the        ifiof* 
toll-taker^  in  the  parish  of  Henllan,  to  receive  the  tolls    xhe  Ki wo 
at  the  turnpike-house  in  Henllan^as  his  servant  at  3si  6d.  ^   ,^??  " 
per   week.    A  fortnight  aiterwards  he  took  a  field  in   bfD£!i»i««.'  . 
\he  said  parish    of  Hentlan  at  1^1.  per  aunum^  andjgave 
6d.  earnest.  He  continued  in  possession  thereof  two'or  three 
months^  and  resided  with  one  child  at  the  turnpike-gate 
bouse  ;  but  at  the  end  of  that  time  being  unable  to  give 
secarity  for  the  rent,  he  gave  it  up  to  the  landlord.     He 
took  the  field  for  hay  and  grass  to  keep  his  horse,  but 
never  reaped  any  benefit  from  it,  as  thegra.si  was  growing, 
and  his  mare  was  not  turned  in.     He  continued  to  reside 
at  the  turnpike  for  twelve  months,  afterwards  receiving 
4s.  6d.  and  latterly  5s.  per  week  of  the  toll-taker.    His 
wife  and  three  children  lived  during  the  time  at  Denbigh, 
in  a  house  of  31.  a  year  rent,    but  sometimes  slept  with 
him  at  the  turnpike-gate.    The  gate  belongs  to  the  oom« 
missioners  of  the  turnpike,  hut  is  set  with  the  tolls.    The 
court  of  quarter  sessions  held  that  the  pauper  had,  i<ma 
fide,  occupied  lands  of  lOl.  per  annum  in  Henllan  for    ^ 
ebave  forty  days  and  lived   there  as  above   stated ;  but 
reversed  the  "order  of  removal,  on  the  ground  of  the  act 
13  Geo,  ni.  c.   84,  s.  56,  enacting''  that  no  gate-keeper 
of  any  turnpike-road,  or  person  renting  the  tolls  thereof, 
and  residing  in  any  toll-house,  shall  be  removable  from  / 
such   toll-house,  fcc.    unless  he  shall  become  actually 
chargeable,  &c.  and  no  such  gate-keeper  or  person  rent- 
ing such  tolls,  and  residing  in  such  toll-house  as  aforesaid^ 
shall  ^Aereiy.gain  a  settlement  in  any. parish  or  plage  what- 
soever/' &c. 

Without  argument.    Lord    Eli^enborouoh,    C.    J 
''  I  am  afraid  tlie  ses3ions  had  regard  to  some  consider^ 
tions  with  which  they  had   nothing  to  do.      Had  the} 
read  the  apt  of  parliament  rightly,  they  would  have  see(i 
that  it  purports  only,  that  a  gat^-keeper  renting  a  toll* 
house  shall  not ^gain  a.sjsttlement  ^*thctel(jff  l^titdoi^t 
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160*^      not  prevent  him  from  gaining  a  settlement  by  any  othcf 
The  kivo    means/' 

venu* 
ihfi  Inhabitant!   .__,  ,  ^  ,  tt.t  i.*-.- 

of  DEKBion.      The  order  of  jsessions  quashed^  the  pauper  having  A 
good  settlement  in  Henllan. 


The  King  versus  Richabd  Hill.— June  IS. 


On  an  appeal  against  the  overseers*  accounts^  the  appellant  ntust^  tmitrstatn 

'   41  Geo.  III.  c.  23,  state  kis  objections  specially  to  each  item,  andvpa 

.  ■  a  naiee  of  appeal,  */or  that  several  sums  are  charged  which  ought  not  to  ht 

charged^  and  then  stating  the  items  of  the  accounts,  the  quarts  usswu 

wight  not  go  into  tht  question  of  how  much  ought  to  be  charged  on  any 

item.     Such  a  notice  at  most  applies  only  to  sucA  charges  as  are  wiollj 

'    .    ^/<e^A/.     Semble.     The , notice  should  state  specijkally  this  arikU  is 

illegal  and  ought  not  to  be  charged  excessioe^  this  zvas  not  paid  and.soo»i 

as  the  case  may  be.     Consent  of  counsel  to  wave  the  defect  of  notice  skould 

be  at  t^e  quarter  sessions,  so  that  the  court  may  have  cognizance  of  it* 

The KiKo  .    AT  the    general  quarter  sessions  for  the   county  of 
Ric^Ro  Warwick,  January  J  1th,  43  Geo.  III.  the  said  court 

UtLu  did  in  a  certain  appeal  by  Richard  Hill,  Esq.  Against  the 
account  of  monies  received  and  paid  by  the  churchwarden 
and  overseers oC  Xtnc^on,  and  rated  by  them  during  the 
year  from  Easter  li\Ol,  to  Easter  1802,  order  the  first 
item  pr  article  in  the  nplice  of  appeal  to  be  allowed  the 
said  churchwardens  in  their  accounts ;  and  the  second 
item  to  be  disallowed,  and  struck  out  of  the  accounts; 
and  further  that  the  objections  to  the  third  and  every 
other  article  in  the  notice  could  not  be  entered  into, 
as  the  appellant  had  not  stated  in  his  notice  the  grounds 
pr  causes  of  the  said  appeal.  The  appeal  was  thereupon 
iremoved  to  the  court  of  King's  Bench,  which  court  or- 
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dered  that  the  said  order  of  sessions,  except  so  much        1804. 

as  related  to  the  said  first  and  second   itemsy  should   be     The  Kiila 

ouashed,  and  that  the  justice  should  enter  continuances       ««•«»« 

on  the  appeal.   And  afterwards,  at  the  sessions  on  the  10th       Hxll. 

of  'Januarj/y   1S04,  upon  hearing  counsel,  the  court  of  1 

cjuarter  sessions  was  of  opinion  that  they  were,  by  reason 

of  thestat.-41  Geo.  III.  c.  23,  precluded  from  going  into 

the  3d  and  4th  items  in  tHe  said  notice  of  appeal,  by  reason 

of  the  objection  not  being  stated  or  specified  in  the  said 

notice  of  appeal;  and  the  said  appellants'  counsel  having 

stated  the  objection  to  the  fifth  item,  viz.     *^  two  hads 

^nd  one  fourth  of  hulmfor  R.  W.'i  home,  4/.  4s."  to  be 

that  the  same  had  been  charged  before,  that  the  charge 

was  too  high,  and  further  that  the  house  was  not  a  house 

that  belonged  to  the  parish,  tjiesaid  court  was  of  opinion 

that  they  could  not  enter  into  the  same,  because  the  said 

objections  were  not  stated  in  the  said  notice.    The  court 

decided,  in  like  manner,  as  ^o  a  number  of  other  items  or 

articles.  As  to  the  46th  item,  viz.  ''paid  P*  Roberts  half  a 

year's  interest  of  121.  borrowed  to  pay  the  poor  6s/'  the 

objection  was,  that  it  is  illegal  to  borrow  money  to  pay 

the  poor,  when  upon  the  face  of  the  overseer's  accounts, 

it  appears  that  more  money    has    been  received   than 

paid.    The  court  refused  to  enter  Jn to  it,  for  the  teason 

aforesaid.    The  objection  stated  by  the  appellants'  coun« 

sel  to   the  SGth,  87th,  88th,  and'  89th  items,  viz.  Great 

'  Kingston,  overseer's  salary,  ll.  1  Is.  Gd. — Little  Kingston, 

^ditto,  ll.  Is.^^Writing  levies,  12s. — Keeping    books,  5s. 

was,  that  the  whole  of  the  said  charges  were  illegal.    The 

said  court,  upon  hearing  counsel  on  both  sides,  ordered 

the  same  to  be  struck   out  and  disallowed.    To  some 

items  no  objections  were  made.    Some  fe^  items  were 

therefore  disallowed,   on    the    ground    of    their    being 

wholly    illegal,   and  the  rest,  as  far  as  I  could  collect 

from  the  record,  were  not  allowed  to  be  entered  into, 

for  the  reason  above  stated  of  a  defect  in  the  notice. 

Beadea  and  Pabk,  it.  cited  the  stat.  41  Geo.  III.  c. 
S3,  s.  24,  and  said  that  the  quarter  sessions  refused  to  go 
into  the  case  on  account  of  a  defect  in  the  notice  which 


SIQ  Cases  m  B.  JB.  in  Trinitjf  Term, 

^SQ^'       was  a  mere  transcript  of  the  act  of  parliaQient,  ani  didnflt 
Th«  KtKo     pointoutany  of  the  items  against  wWch  the  objections  wen 
made. 


X€r$u» 

JllGHAKO 

Hill. 


The  court  then  called  upon 

Clark,  N.  G.  and  Mob^is^  B..  "It  was  agreed t 
this  court  that  the  parlies  should  consenjt  to  go  intotlx 
ilems ;  but  when  we  got  back  to  the  qi^arter  se^oos^  the 
coonseiitbere  took  an  objection  to  the  noiice>  and  theqoai- 
4er  sessions  ^refused  to  hear  tbe  residue  of  the  ii^fss,  doI- 
withstanding  tb^  case  was  sent  down  for  tbem  tocoosider 
tbe  residue  of  the  matters  of  appeal.  3y  a  mere  mistake 
of  the  olber  par^  tbe  ewe  waspermlntesd^to  ^o  off  withoat 
2iTgument^  but  we  were  entitled  to  have  made  our  role  a5- 
aolutei  and^had  we  done  so,  we  should  have  gone  down  t» 
tbe  ctuarter  sessions  to  determiae  tbe  ipatters  of  appeal 
Still  it  went  down  for  them  to  conskiber  the  apesidue  ot 
•the  ittm$  ;  and  this  caae  having  becnsbefore  this  court,  J^ 
is  a  disobedience  of  the  orderiof  ibis  ooorl  to  pre^eDta 
from  going  into  those  items. 

Lord  £L:LEtrBOKou6H»  C.  J.    ^^  We  ordered  itiicin to 
take  into  .eonsideration  the  residue  of  tbe  items^  •ad  Ae; 
seturn'tbat  they  have  considered  Uie  case,  and  madeoidefs 
iipon  every  item*    (The  record  upon  the  certiorari  ^t^ 
theobjections  to  each  item^  where  objections  were  tsi^o, 
and'that  counsel  were  heard^  and  that  tbe  coort  refbsea 
tO'cnter  into  the  items,  ordecided  upon  them  aecordiogtd 
the  faot.)  We  must  take  it  that  they  have  considefsd  all 
that  was  directed  to  them.    *When  they  .weic  ordered 
toeonsider  the  items,  they  were  to  do  so  with  a  i^^^^ 
gard  to  the  act  of  parliament.    As  to  the  consent  of  the 
counsel,  here,  that  could  not  avail :  the  consent  in  tbe  act 
of  parliament  murt  be  taken  to  mean  a  consent  at  we 
quarter  sessions;  and  not  a  consent  out  of  their  court,  or 
which  they  could  know  nothing.    We  cannot  say  tlw 
the  court  of  quarter  sessions  did  wrong  on  themerita  wn^" 
they  did  right.    We  cannot  compel  them  to  pn^ceea 
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contrarjr  to  an  act  of  parliament.  They  cannot/^therefore,       itio*. 
Be  ssdd  to  disobey  any  ordcrof  this  court,  for  they  were  or-    theKiN^ 
dercd  to  hear  a»d  determine  the  case,  and  they  proceed  to       '^^''sm 
hear  and  determine  it  according  to  the  statute-law,  which        Uilu 
they  are  bound  to  obey.     Had  it  been  that  the  case  was 
heard  in  this  court,  and  we  had  determined  upon  it,  their 
proceedings  would  then  have  been  a  contempt  of  this 
court;  but  this' passes  sub  siUntio  here,    and  they  are 
directed  to  bear  it,  and  exercise  their  judgment^  which 
they  hare  done.      Is  there  any  thing  in  the  notice  upon 
which  yoa  can  rely  as  a  good  notice  f^' 

Le  Blanc,  J.  "  The  notice  is  in  three  lines,  the  rest, 
is  only  a  copy  of  the  accounts.  '  I  intend  to  appeal 
at  the  next  general  quarter  sessions  against  the  receipt 
of  the  monies  received  and  paid  by  the  church  wardens* 
Stc'  forthat  my  objections  are,  that  you  have  charged 
the  inhabitants  divers  sums  of  money,  with  which  the 
taid  inhabitants  ought  not  to  be  charged,  for  that  you  have 
charged,  &c.  copy ing^the- accounts." 

Lord  Ellenborough,  C.J.  '^  I  admit  that  if  there 
are  any  of  these  ilems,  which  ought  not  to  b^  charged  at 
all,  the  notice  is  good  as  to  them ;  but  if  the  ground  of  the 
objection  is,  that  too  much  has  been  charged,  it  must  be 
•tatedso.** 

MoBnis,  B.  "  They  have  stated  some  items  of  money 
paid  to  Mr.  J,  B.  for  assisting  in  making  a  poor's  rate. 
Thisperson  is  neither  an  overseer  nor  churchwarden.  This 
it^m,  therefore,  cannot  be  good  ;  for  an  overseer  canaot 
charge  fox  a  deputy  overseer.'' 

Lord  Ei<lbnb6socch,  C.  J*  *'  An  overseer  cantiot 
be  supposed  to  be  himself  possessed  of  all  the  infoi*maiion 
necessary  to  give  him  the  means  of  making  out  the  rale^ 
Mid  if  it  is  necessary  to  employ  persons  to  assist  him  ill  tha( 
respect,  he  may  charge  for  it." 

Lawrence,  J.     ^*  Those  acts    which  he   must  do  • 
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^*^'  personally,  he  cannot  depute  others  to  do  for  him,  bui 

Tbe  Kino  there  are    other  acts  in  which  he  may  require  assist- 

vertui 


vertui  «„^a  » 


Lord  Ellbkborough,  C.  J.    ^'  If  I  was  to  make  nr 

objection,  t  should  say  such  ao  item  is  illegal,  or  else  k 
is  excessive.  And  of  another  I  might  say  that  it  has  aci 
been  paid/' 

Morris,  ''  Tliis  notice  then  does,  in  effect,  state  il 
to  be  illegal.  It  states  that  the  inhabitants  ought  not  to 
be  charged  with  thettems  in  the  account/' 

Lawrence,  J,  *^  What  notice  does  that  give  whes 
jou  go  into  all  other  kinds  of  objections  upon  other  items 
than  those  which  are  illegal.'* 

Rule  dischargbi>,  and. the  order  o? 
the  sessions  affismb^' 


The  King  versiLS  the  Inhabitants  of  Wakefield, 
June  13. 


Evidence  of  thereUefof  apaupcrs  father  and  hu/anulif  h^f'tc 
overseers  of  the  poor  of  parish  A,  forty  years  back,  the  paupiT 
being  thirty  eight  years  of  age,  and  such  paupers,  so  r€lii:fl, 
being  resident  in  another  parish  B.  at  the  tinie,  so  as  to  pe;i' 
iive  their  being  relieved  by  the  parish  A.  as  casual  poor,  u 
evidence  of  the  settlement  of  the  pauper,  nutv^thstanding  tk 
pauper  was  born  at  another  parish.  Semblc,  the  place  ofblrtk 
is  the  slightest  possible  evidence  of  setilemait ;  U  is  only  ttidfuct 
of  the  local  residence  of  the  inother  at  the  time. 


The  Kiiro 

vertus 


^PPEAL  upon  an  order  of  removal  of  Mary,  the  vife 
the  inhabitanti        of  Gtorgc  Fielding  and  her  infant  children  ftom 
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Jherthorpe,  mth'Thomes  in  the  west-riding  of  York^e,       i«04. 
to  the  township  of  Wakefield.    The  court  of  quarter  sessi-    TheKsir^ 


ons  (ponfirmed  the  order^  subject  to  the  following  case.  .  ,  .  hitum 
Wakefield  appellants ;  Jlverthorpe,  with  Thome$,  respon^  of 
dents.  '' The  respondents^  in  support  of  the  order  of  re-  Wam»xii.*. 
moval,  proved  that  the  appellants  bad>  at  various  times 
during  forty  years  past,  relieved  George  Fielding^  the 
father  of  George  Fielding,  the  husband  of  the  pauper^ 
Ai.  Fielding,  and  different  members  of  his  family,  some  by 
being  taken  into  the  appellant's  work-bouse,  and  some  ia 
other  ways  during  the  thne  that  they  resided  in  the 
township  of  Stanley,  ^and  had  provided  coffins  for  and 
defrayed  the  expences  of  the  funerals  of  some  of  the  fa- 
mily. It  was  also  proved  that  George  Fielding,  who  is 
DOW  thirty-eight  years  old,  the  husband  of  the  pauper^ 
ilary  Fielding^  and  father  of  the    other  paupers^  was     >  \ 

bora  and  has  always  lived  in  the  township  of  Mverthorpt 
with  Thorrus,  The  above  was  the  only  evidence  given  iu 
lupport  of  or  against  the  order  of  removal. 

GiBBS  and  Wood,  in  support  of  the  order  of  sessions. 
"  The  question  is,  whether,  the  evidence  stated  in  the  case 
i«  not  admissible  evidence,  and  at  least  some'evidence, 
the  degree  of  it  being  immaterial,  that  the  paupers  have 
a  settlement  in  Wakefield.  This  is  evidence  against  the 
appellants  themselves.  All  the  townships  in  the  same  pa- 
rish support  the  poor  of  the  separate  township ;  there 
are  three  distinct  townships,  and  it  is  impossible,  that  the 
township  of  Wak^ld  should  relieve  a  pauper  residing  in 
another  townships  unless  he  was  then  belonging  to,  their 
parish.  They  could  not,  in  stich  a  case,  relieve  him  as  on« 
of  the  casual  poor,  as  was  suggested  in  the  case  of  ^Ar 
1s.ing  V.  Chadderton''^ 


•  2  East,  27. 
toL.  1X1,  »•,  28.  9fr  . 


•**  s  Caiel  in  ^.  R.  in  Trinity  Tern, 

^*^  ^Lord  Ellen  BOROUGH,  C.  J.  ''  They  relieved  the  pati- 

Tfcc  King    per*8  father,  and  the  diflferent  members  of  his,  the  pauper's 
ilieii!!bi!bfraiit8  fi*t*^^f*s  family.     Proof  of  the  father's  aetttemeDt  is primu 
^     «f        facie  eviUetoce  of  the  pauper's  settlement.*' 

Topping,  against  the  order  of  sessions.    "  In  thecase 

of  the  birth  of  a  child,  the  evidence  of  the  place  of  ihc 

birth  h prima  facie  evidence  of  a  settlement,  where  the 

father's  settlement  cannot  be  found,  as  in  this  case.  Bat  if 

the  father's  settlement  can  be  found,  the  settlement  of 

the  child  follows  that  of  the  father.   Rex  v.  Chadderton* 

is  directly  in  point  with  this  case,  that'evidence  of  relief 

is  not    evidence  fof  settlement.     Gtorge  Fielding  is  Si 

years  of  age ;  and,  as  it  does  not  appear  exactly  what 

was  the  time  of  the  first  relief  given   to  the  father,  it 

might  have  happened  that  he  gained  a  settlement  at 

fVakffield  after  the  time  when  he  might  have  communicajci 

(imparted)  such  settlement  to  tlie  child  (G.  Fielding  tk 

younger)  by  birth.    So  that  it  ought  td  have  been  proved 

s    also  that  the  son  had  not  gained  a  settlement  elsewhere.' 

Lord  ELLBNBORouGif,  C.  J.  '^  In  that  case  the  evi- 
dence ought  to  come  on  your  side." 

Lawrence,  J.  '^  In  thecase,  it  is  stated  that  the 
child  was  38  years  of  age,  but  tlie  father  was  relieved 
for  forty  years,  which  carries  it  back  to  a  period  before 
the  birth  of  George  Fielding,  the  son.^' 

Lord  Ellekborough,  C.  J.  ''  Evidence  oif  birth  u 
only  evidence  that  the  mother  was  locally  resident  in  the 
parish  at  the  time.  It  is  the  slightest  e violence  possible  of 
a  settlement." 

Rule  discharged,  and  the  order  of 
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'o  trcMpoMS^  for  assault  and  false  imprisonrntM^  the  defendants, 
pleaded  a  commitment  Mf"  the  plaint  iflf,  by  than  as  justices^  for 
tsant  of  sureties f  until  the  next  sessions,  for  a  misdemeanor  on  the  ,. 
Stat,  1  W.and  M.  c.  1 8,  *.  8,  tchkh  gives  a  penalty  of  50\,  to  this 
erown  ;  and  before  the  sessions  the  prosecutor^  with  the  consent 
of  the  defendants/^f^reer/  to  the  discharge  of  the  plaintiff;  and 
thereupon,  at  the  sessions^  he  was  discharged  by  the  court,  aAd- 
accepted  such  discharge,  in  satisfaction  of  the  assault  and  false  ^ 
imprisonment.  Held  bad  on  demurrer.  For,  the  making  mp 
a  prosecution,  for  a  public  misdemeanor,  is  illegal,  ond  no 
satisfactiim;  and  if  there  was  any  satisfaction,  it  moped  fro^m  the 
prosecutor^  and  not  from  the  defendants, 

TPHE  plaintiff  declared  in   trespass    for    an     assault   ^dccumm 

and  false  imprisonment^  to  which  the  defendants  Roo!* 
pleaded  not  guiky ;  and  also  tNvo  ()Ieas  of  Justification  or 
satisfaction,  viz.  firsts  ''  As  to  the  assault  and  imprison- 
ment, in  the  first  and  second  count  mentioned,  and  the 
assault  in  ^he  third,  that  the  same  was  and  were'  made 
under  and  by  virtue  of  a  warrant  under  the  hands  and 
seals  of  the  said  i«/<rnrffln^s,  F.  W,  and  C  being  three  of 
his  majesty's  justices  of  the  peace,  &c.  granted  by  them 
against  the  said  plaintiff  upon  a  certain  complaint  made 
to  them,  by  C.  Marshal,  clerk,  against  the  plaint Ijf,  of  a 
certain  misdemeanor  alleged  to  have  been  (Tommitted 
by  the  p/at;i^t^ against  the  statute  1  fF.  and  Af.  c.  iS,  s. 
18,  whereupon  the  plaintiff*,  for  default  of  sureties,  was 
committed  to  tb^  prisoa  of  J3.  to  remain  till  the  next 
qnarter^aessions.  And  afterwards^  before  the  sessions,  it 
ivas  agreed  between  the  plaintiff  and  Charles  Marshall, 
with  the  consentof  the  defendants,  that  Marshal  should  not 
farther  prosecute  the  plaintiff,  and  should  consent  to. 
hk  discbarge  at  the  sessions^  in  full  satisfaction  and  dis- 
fharge  of  the  said  assaulting,  &c.    And  at  th«  ensuing 
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^^r  BCMions,  held  at  L.  before  F.  G.  C  M.  (one  of  Ac  deftn- 
danii)  add  othera  Marshal  did  not  further  prosecute 
the  said  plaintiff  for  the  said  alleged  ofTeDce^  and  then 
and  there  consented  to  the  plaintiff's  dischai^^  and  the 
said plainiiff  WBS  then  and  there  discharged;  and  the 
said  plaintiff  then  and  there  accepted  the  said  C.  M,i 
sot  further  prosecuting,  and  his  consent  to  discbarge  the 
'^  plaintiff",  and  his  \he  plaintiff's  discharge  thereupon  in  full 
latisfaction  and  discharge  of  the  said  assault  andim- 
prisonment ;  third  plea,  as  before,  as  to  the  inducemeDt 
or  justification  part  of  the  plea,  and  that  at  the  quarter 
sessions  at  L.  Marshal  did  not  further  prosecute,  but 
consented  to  the  plaintiff '%  discharge,  and  be  was  there- 
upon discharged  by  order  of  the  same  courts  in  full  satb« 
Action  and  discbarge  of  the  several  trespasses^  in  the  io- 
troduction  to  the  plea  mentioned;  which  same  premises 
the  said  plaintiff  accepted,  in  full  satisfaction  and  dis- 
cbarge of  the  said-  several  trespasser.  Issue  joined  oq 
Dot  guilty ;  demurrer  to  the  second  and  third  pleas,  with 
causes,  that  it  is  not  stated  in  the  second  plea  what  the 
misdemeanor  was  with  which  he  was  charged,  nor  whe- 
ther the  complaint  was  in  writing,  or  upon  the  oath  oiC. 
Marshal,  nor  for  what  misdemeanor  in  particular  the  said 
plaintiff  WB$  committed.'' 

BuREouGH,/or  tJie  plaintiff.  "The  stat.  1  W.  andJf. 
c.  18,  J.  18,  upon  which  the  plaintiff  was  first  prosecuted, 
gives  the  whole  penalty  to  the  crown.  The  whole 
matter  stated  in  the  plea, is  illegal,  and  therefore  cannot 
amount  to  a  good  plea  in  satisfaction.  There  is  besides 
no  consideration  for  what  is  done,  and  nothing  lo  go  io 
satisfaction';  for  the  necessary  consequence  of  the  pro- 
secutor's not  appearing  at  the  sessions,  would  be  tadis- 
chiu'gethe  defendant,  and  the  justices  have  no  power  to 
compromise,  and  the  consent  of  the  justices  must  be 
either  illegal  or  nugatory.  Neither  they  nor  the  pro- 
secutor, have  anycontrottl  or  discretion  as  to  the  case 
when  it  stands  for  triftl.    It   sometimes  happens^  indeed^ 
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that  this  court,  where  there  is  an  informatioii,  and  fim.  ^»>^^ 
party  haaalso  broaght  an  actioDj  sajs  that  the  action  sb^^  k»«cumbs 
be  put  an  end  to^  and  a  rule  is  formally  drawn  up  for 
that  purpose,  but  that  practice  proceeds  entirely  upon  the 
ground  that  tlie  court  has  a  complete  power  and  con- 
troul  over  the  information,  and  may  grant  it  or  not  at 
their  discretion/'  He  also  argued  that  the  second  plea 
was  bad,  and  it  was  admitted  by  the  defrndants'  counsel 
that  it  stood  upon  the  same  footing  as  the  rest. 

Damtieb,  eontri.    ^*  On  general  principles  tltere  ia 
nothing  to  prevent  the  parlies  from  compromising  a  pro- 
secution for  a  misdemeanor,  although   there  are  stroof  * 
objections  against  it  with  respect  to  a  felony. 

[Lord  EtLBKBoaouGH,  C.  J.  "  Is  it  not  illegal  to 
give  money  to  compromise  a  case  of  perjury  ?"*] 

'^  In  that  case  money  was  given  to  make  up  the  matter^ 
which  is  plainly  illegal :  and  if  there  is  any  thing  illegal 
in  the  manner  of  doing  it,  the  plea  of  satisfaction  matt 
certainly  be  unsustainable.  The  main  argument  on  the  part 
of  the  plainliff\s,  that  the  statute  gives  the  whole  penalty 
to  the  crown,  and  neither  the  party  nor  the  magistrates 
can,  for  that  reason,  remit  or  compromise  ;  but  there  is  a 
fallacy  in  that  argument,  inasmuch  as  the  penalty  does 
not  vest  in  the  crown  until  conviction,  and  tlie  compm- 
mise  was  previons  to  conviction.  The  plea  states  that 
he  was  committed  for  want  of  procuring  these  very 
fureUes.  The  agreement  is  only,  that  this  prosecutor 
should  not  further  prosecute,  and  not  that  noprosecuUoa 
whatever  shall  be  had."  ' 

Lawkence,  J.  ^'  Then  the  party  has  no  benefit  by  the. 
Tcleasc/' 
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^^^^'  ''  He  at  least  avoids  the  inconrenteoce  of  the  impcnd'u^ 
XbcciTiiiBi  trial.  A  satisfaction  maybe  pleaded,  thongh  the  thing 
given  may  not  be  equal  in  value  to  the  right  reliDqaished; 
for  Cumber  v.  Wayne,*  which  seems  to  the  contrarr, 
applies  only  to  a  satisfaction  in  money.  In  I^f,  75,  i>. 
the  party  gave  a  small  quantity  of  wax  in  satisfactioD, 
and  though  it  was  not  an  hundredth  part  of  the  wax  agreed 
for,  yet  the  acceptance  of  it  by  the  other  party  made  it 
a  good  satisfaction.  The  court  must,  indeed,  see  that  it  is 
a  reasonable  satisfaction ;  but  that  can  only  mean  that 
]t  must  be  a  valuable  or  good  consideration^  not  that  ike 
court  is  to  weigh  the  satisfaction,  so  as  to  see  that  the 
,   party  does  not  make  on  improvident  bargain/' 

Lawbbncb,  J.  ^'  What  do  the  parties  do  by  their 
accord  if  they  have  no  power  to  accord?  In  that  case 
there  is  no  foundation  for  anaccord>  no  ground  for  satis- 
faction at  all.*" 

*^  It  is  not  necessary  to  ah  accord;  that  the  consideratioa 
foritshould  move  from 'the  person  by  whom  the  accord 
is  rtiade ;  but  C.  Marshal  might  not  have  assented  to  the 
proposals  of  "Compromise,  unless  thejustices  bad  promised 
tb  give  their  consent,  and  then  there  i$  a  consideratioii 
j!^roceeding  frooi  the  justices.'' 

•  Lb  Blanc,  J.  "  Suppose  yon  bad  pleaded  tbat  li« 
was  discharged  by  the  consent  of  the  justices  meielj.'' 

'  LAWitBNCB,J.  cited  Grynet  v.  JB/o/f€W,f  .wbcreitii 
said  that  satisfaction  is  no  plea  if  it  accrues  from  a 
stranger." 

Dampibk,  ''  That  case  is  cited  in  Ctmym**  D^f^> 
Accord,  A.  (2,)  and  he  adds  to  it,  per  tw0justicts,'^ii 
he  thought  it  doubtful.    However,  that    objection  does 
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not  apply  to  the  first  special  plto ;  and  it  does  not  appear  -iso*. 

io  that  case,  bat  that  it  was  the  mere  votuntartf  inter*  s^ocvMit 

ference  of  a  stranger  having  nothing  to  do  with  the  par-  wnui 

ties." 

BuRRouGH,  in  reply.  '^  If  instead  of  the  party  being 
discharged^  the  justices  bad  witheld  their  consent^  then 
&o  action  for  false  imprisonment  could  have  been  main<- 
tained;  for  the  justices  would  then  have  said  they  could  n 

not  release  the  party,  because  they  would  have  been  liable 
to  an  action  or  indictment.for  granting  their  consent." 

Lord  Ellenborougm,  C.  J.  ^'  One  objection  to 
this  plea  i»,  that  the  satisfaction  pleaded  is  stated  to  pro- 
ceed from  a  stranger^  and  in  that  case^  upon  the  autho- 
riliesj  it  seems  generally  understood  to  be  no  satisfaction. 
In  addition  tp  that^  I  think  it  is  altogether  illegal. 
It  is  nothing  more  than  an  agreement  between  Marshal 
and  the  magistrates  to  put  an  end  to  a  prosecution  for 
a  penally  of  .501.  under  the  toleration  act^  for  disturbing 
a  meeting ;  and  the  event  of  a  trial  is  anticipated  by  his 
immediate  discharge.  The  crown  has  a  right  to  have 
the  question  gone  into,  to  know  whether  the  penalty 
attfiches  or  not ;  and  on  the  authority  of  Collins  v.  £/an- 
trrn,*  I  think  the  agreement  stated  in  the  plea  of  satis* 
faction  is  wholly  illegal.'* 

Grose,  J.  "  The  question  is,  whether  that  which  is 
stated  in  the  plea  is  a  satisfaction ;  but  I  think  it  clearly 
cannot  be  so.  by  law  the  party  ought  not  to  be  dis-  ^ 
charged  until  the  quarter  sessions;  end  at  least,  he 
ought  not  to  be  discharged  without  bail.  If  guilty,  he 
ought  to  be  put  upon  his  trial,  and  meet  the  justice  of  his 
country;  if  not  guilty,  what  benefit  does  the  party  de- 
rive from  his  being  discharged.  The  justices,  in  that 
case,  first  commit  a  man  improperly,  and  then  discharge 
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^^'^       him,  and  call  it  a  satisfactioti  for  his  imprisonmeot.  They 

£doc«hbb    say^  they  will  make  up  the  matter :  what  is  this  but  an 

^1^       illegal  act  in  the  one  case  ;  and,  in  the  other,  what  is 

the  satisfaction  more  than  thts^  that  they  will  abstaia 

from  adding  injury  to  injury^" 

Lawbekce,  J.  ''  In  Comyns*s  Digest,  Accariatd 
Satisfaction ,  A.  (2>)  it  is  said ''  it  is  no  plea,  if  the  satbfac- 
tion  accrue  from  a  stranger ;  by  two  justices,  Cro.  Eliz, 
541  .*  He  does  not  state  it  as  if  it  was  doubted  at  all,  and 
Mn  J.  Popham,  who  was  one  of  the  justices,  was  a  xerj 
good  lawyer.  It  is,  therefore,  quite  unreasonable  to 
doubt  the  authority  of  that  case,  and,  if  it  is  law,  thb  plea 
is  bad,  because  the  satisfaction  did  not  move  fitun  tUe 
justices/' 

Lb  Blanc,  J.  ''  I  think  the  plea  cannot  be  sustaiQed, 
for  the  satisfaction,  if  any,  moved  from  Marshal.  This  mis- 
demeanor was  not  mei'ely  of  a  private  nature,  by  an  injury 
doi^e  to  an  individual,  bntof  a  public  nature  also.  Jatbat 
situation,  if  the  plaintiff  was  rightly  committed  by  the 
magistrates,  they  ought  not  to  have  taken  any  part  in 
the  making  up  of  the  prosecution.  If  they  acted  legali; 
in  the  first  instance,  the  law  ought  to  have  taken  its  course; 
if  illegally,  then  they  could  not,  justly,  say  that  they 
gave  the  plaintiff  any  advantage  by  making  up  the  prose- 
cution. 

JunOMBNT  FOB  THE  PLAINTIFF  ON  THB  OBMURUK 


•  The  case  in  Croke  cites  36  H.  VI.  Fitzkerhert^s  Abr.  Bam. 
l66f  7  H,  IV.  pi.  31 1  and  it  appears  that  at  t&e  first  moTJngof 
it,  Popham  and  Gaxody  held  it  to  be  no  plea ;.  for  /•  S.  is  a  mere 
stranger,  and  in  no  sort  prhy  to  the  obligation^  and  therefore, 
satisfiaction  given  by  him  is  not  good  ;  aftenvards,  is  Easier 
terra,  by  Popham  and  C/encA,  die  other  Judges  being  absent,  it  wu 
adjudged  for  the  plaintiffs^  So  that  it  was,  iu  a  manneri  by  Hats 
Judges,  and  vfU  adjudged  by  the  court* 
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Scmble  to  entitle  ?Ac  defendant  to  costs^  under  43  Geo.  III.  c.  46, 
s.  S,  u:here  /*e' plaintiff  has  arrested  him  for  dlttrg^^'^um  tkttm 
he  recovers  tk  the  action^  it  must  appear  tlearly  that  Ms  Meti* 
tion  was' malicious,  or  tit  least  vexatious.  *.')>    ^ 

^UL£  tb'.shew  couse  yfhj<  the  d^endarU  sl)pyld  not      rovKia 

beallowied  the  opsM  MvAet  the  st|it.  43  Gfio.  III.  cl    ^]^^^^^ 
46,  s.  3;   The  defendant  w^sj^r^ted  for  32l.  lOs.  At  the 
trial  before  Lord  EtunsfBOBOVOH..  C.  J.  a  verdict  was 
obtainedfor  5h  7s.  3d.    The.«facts  were  as  follows :— ^ 
Tiie  plaint^  .had  furnished  the   defendant  with '  iroa^ 
moiigilt*s  gopds^  stoves^  fee.    IV  difsndant  quitt^  hU 
house;  dkul  ^fdmntyf^Ad^f^ndant .  came  to  an  ag^ee^ 
mentthajt  the.p/tfin^i^l^oui^tiil^e  baQkhis  ^oodls.Qgahi 
at  their  odginal  coat.  Tb^  ^jji^^ff^'Sfi^gent^  one  Wright, 
delivered  the  key  of.  the  fhwse^m}.ttie  plaintiff j,  to  «tak^ 
possession  of  the  goodsj  .aad  U^  j^^awi^^gave  areceipt 
in  discharge  of  all  the  dei9ifin04,oa\the  defendant  up  to 
that  time  (I7th  of  July,  1801 ;)  hut  in  order  to  enable 
thep/atVif^  te  make  the  most  of  Ihe  goods,  it  was  agjreed 
tfaey  should  remain  in  the  hoiise^  to  be  taken  by  any  te« 
nant  who  might  chuse  to  purchase  them.  .  The  defendant 
afterwards  gave  up.  the  possession  of  the  house  to  the 
landlords,  Blake  and  Co.  arid  their  agent  obtained  the  Icey 
from  the  plaintiff,  he  expecting  to  have  the  selling  of  the. 
itoves,  8cc.  to  a  tenant ;  but  they  were  afterwards  detained 
%  B?afce  and  Co.  who  pretended  that  it' was  part  oftbe 
agreement  between  the  defendant*^  agents,'  Brandon  'and 
bright  ^xid.  Blake  and  fco.  'that  the  house  should  be  giten' 
^p  with  the  stovesj  (ccl  which  were  'before  given  up  to 
^^  plaintiff,  .  On  the  trial,  evidence   vrds  given  of  the 
sale  of  the  goodsj  Sec.  but'  the  defendant'ptoveA  the  ahOve 
^acts,  and  that  Blake  and  Co.  were  apprized  of  the  goods 
being  giveij  up  to  the  plaintiff^,  and  permitted  ihem  to  rc- 
▼OL.  in.  N^  23.  '     3  X 


^*^^  main  in  the  hoQse>  and  nothing  was  said  at  the  time  of  that 
agreement  about  giving  up  the  goods  with  the  house. 
Whereupon  the  juiy^in  A  v^irdi.ct  POIy  for  the  sum  of 
61. 78.  dd.  for  goods  sold^  after  the  17th  day  oUufy,  1801, 
and  ool  foi^  my  fM  of  tfats  above  demand.  In  th^  affida- 
vtesfiur  Alia  fiointiff^  on  the  motipn^  it  was  abated  that  be 
fSMMfbriRBDi  of  psoviiig  the  egpicy  of  o^e  Brandon, 
togedicr  with  one  ffrigii,  aad  ibat  Bramian  acted  in 
giviqg  up  the  goods  to  Blake  and  Co.  But  on  .the  trial 
aletter  was prbdooed^  written Iqr  Wrif^  and  Bmdw, 
which  Wtight  admowledgoii'  k  Whiob  ha  hod  aaid  that 
Brandm/i  was  appointed  agent'  fct  4ie  d$JlmdmiiU  witfiliim, 
but  said  that  He  did  n)yt  sfct.  Que  K^Hhrnooi,  aSio  vas 
the  person  to  whom  tiie  ^iM^i^-deliveved  the  bty,  m 
aUpa witness.  H«, in  an  aiBdavil  againat  theMle,  fvort 
ihat  Brandim^  agettt  for  the idrfdmbNi^  faqpaifrftofitt 
up  the  hottsewith  the  goods  to  MlaktmA  Oa*  asidtop; 
Ml.  in  order  to1)eieleased  by  «bem  fro&i4hairiagM«neat, 
tad  diat  he  accompatiied  ihe  de/endtad  to  ahe  hMse, 
and  'be  deKvend  posseirfon  if  the  boas^  'itoma^  Ite.  is « 
Aooa.  The  question  tipcA  <ha  vale  wna  lesolvwt  .into  tlusi 
whedier  llie  jfhiftiif  liad  veasonable  4ir  piobaUe  cava 
for  the  arrestf 

GAHStaw  was  heard  in  support,  of  the  sale;  EsuncuiE; 


Ikifd  Ei*L£«BOBouGH,  C  J.  ''  It  appears  that  the 
pUintif  ^<^v  cognizant  of  the  agreement  to  give  up  tbe 
house  io  JBiakc^Mod  that  Bluhc  bad  the  key  given  up  to  him 
for>tbe  mutual  henefit.of  himself  and  ikkplaintif.  V^ni 
iaaarpmaoWy  upon  themotion^  by  Northwood,  the  ageot 
of  £<dk4,  would^if  ithad  i^p^ared  upon  tbe  W^i^^probably 
bavoiinduced  the  jury  to  have^ivea  the  plaint^  a  str- 
ike for  the  whole  of  his  demaofi.  Bvt  as  the.case  staoti^ 
aow«  I  am  by  no  means  clear  tliiiit  he  had  a  probable 
cause  for  the  arrest/' 

Grose^  J.    *^  At  present  Itiave  a  strong  bpiwoa  «» 
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faVoior  of  the  pimniif.  We  mjoini  he  v«>ry  cMtidHs  Iiow 
we  coDstPtjfethhi  Mt.  It  does  iiet  iip|»enr,  fttooi  die  ftkr 
coD^tictioii  of.it^  thtLt  a  party  i^  to  be  baited  of  jtiiff 
meat  for  his  costs^  in  aH  cases  where  ffce  i^evdieC  it  fcr 
less  flian  tfie  arrest.  He  mast  pay  costs  only  wfata  lui 
conduct  is  Vieitatioas,  and  when  be  caHiloQ  think  itt  hk 
o^n  mihd  that  he  bad  a  reasonable  and  probable  gitMmd 
for  the  arUest;  dnd  I  do  not  belietv  that  this  j9/tftoj^ii^ 
tended  16  k6i  vetatioiisTy^  but  that  he  dioaght  h«  had  a 
pfobaUe  cause  of  action^  to  the  Ml  amount." 


LAwftBNCfi,  J.  and  Ls  Blakc>  J.  heM^  en  the 
trary^  that  the  plaintif  hvA  no  caase  td  conoeite  that  he 
bad  such  right.  ^'  After  a  verdict  on  a  Iriat^  itt  which  Nort/h 
v)ood  was  a  witness,  his  present  affidavit  dbMM  hava  faMn 
more  distinct."  As  to  the  general  point,  Im  BhAnc,  J> 
said ''  the  court  would  not,  after  a  verdict,  weigh  very 
nicely  whethCT  the  plaintiff  had  a  retsOMhle  o^mt  of 
Mt%  but  It  must  appear  that  bis  condaet  was  vexations. 
Here,  to  rebut  the  charge  of  vexatious  coddnet,  Che/xlAinr- 
^/produees  a  witness,  on  whose  evidenee,  if  it^bod  haaft 
the  same  at  the  trial,  the  plaintiff  would  have  oMalnt4« 
verdict,  in  that  case  he  ought  to  speak  very  clearly  as  to 
the  fact.'* 

Lord  Ellenborough,  C.  J.  '^  In  consequence  of 
the  doubts  of  the  court,  as  to  Nortkzcood's  affidavit,  let 
the  matter  stand  over  for  Blake  and  Brandon  to'  make  an 
affidavit  as  to  whether  Biraiufen  saw  Nor^ftM^  in  the 
month  of  Jtf/y,  1801,  and  acted  as  agent  for  the  defendant^ 
^nd  proposed  to  NortkfMod  td  deliver  up  the  hMse  with 
the  stoves  and  bells ;  so,  that  it  may  appear  Whether  or 
^ot  it  was  a  part  of  the  opgitidl  agreement  with  them  that 
^e  defendant  should  gfve  them  up.  It  lyei^g  stated  in 
^orihwooeTs  affidavit  that  the  defendant  *•  resurretid^d 
the  houie  to  Horthwood,  as  agent  for  Bhh  and  Co.  tdge-- 
^^r  with  the  Mtoves.and  bells,  expressly  as  a  boon,  and  in 
coa«ideraUoa  of  being  released  from  his  agreement." 
3x8 


HrL&iMnr. 
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aaof.  ,  In  tbifttermiaffidaviU'w^re  accordingly  prodvced,  bui 

y^^^jjj  the  counsel  weie  not  pertniited  lo  comment  upon  them. 
Branim  denied  that  be  made  any  such  agreement  -,  hot 
■aid  a  personcaUed  on  htra^  who  might  be  NorMiMod^  that 
lie  lefelned  him  to  Wright. ''  That  Blake  alsoxralled,  whom 
be  aborefened  to  ffrighi ;  and  IVriglU  acted  entirely  io  the 
Inisiness.  He  made  no  snch  agreement  as  to  the  stores ; 
the  agreement  was  made  with  fFr^A^^and  be  understood 
ndbelieted  the  stores  were  to  be  left  for  the  benefit  of 
the  plamtijr:'  Blake's  affidavit  stated  only  that  he  under- 
stood from  Northwood  that  Brandon  had  made  the  pro- 
posal stated  by  Northwoddt  and  that  he  and  his  partaen 
had  lost  801.  a  year's  rent^  by  the  house  remaining  vacant; 
which  the  defendant  would  have  been  liable  to  pay  had 
not  they  relinquished  his  agreement, — ^No  other  affidaTit< 
were  suffered  to  be  read, 

lArd  Ellenbobough,  C.  J.  "  There  seems  to  be 
sufficient  doubt  about  it  to  say  that  the  action  was  brought 
•^ith  aprobable  cause.  The  rule  must  be  discharged,  hot 
not  with  cos^^for  there  was  at  least  aprobable  ground  for 
the  motion/' 


McCarthy  and  Others  verswAMi^h»-^une  ig. 


Certain  skip  awntrs  make  on  insurance  on  ^  the  skip,  andekon 
i^suranu  <m  thejreigkt  separatfly  ;  the  skip  is  detained  hjitOf 
hnrgo;  the  Q^ers  abandon  the  ship  to  the  insnrers  therc»: 
the  ship  is  afterwards  released  J)^m  the  embargo,  andretmi 
kome  ;  /rdghi  is  earned  and  in  part  paid  to  the  mndtr^Uers  oa 
theskip^upoi^anindemnitii:  Hetd,  that  the  ojfmhrs  of  the  $luf 
cannot  recover  against  the  insurers  on  the  freight  ;  for  there  is 
either  no  loes  at  att^  or  no  Ipss  within  the  policy ,  since  the  lots  (J'' 
the  freight^  if  any  ^  arises  from  the  act  of  the  as^ners  tkemtdt(^i 


aad  OUi0M 
ttnm 
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tn  afMmrfentiig    tk '9lip  io^tKt  inmr^r^  tkertjfn.     Uni  40        1M«. 
qo^Urunqac  \i&  dfUft  M^  insurer^  an  th^  freight  are  not  liable.        u^clmwrnw 

^HIS  was  an  action  on  a  policjr  of  insurance  on  freight 
of  the  ship  TJ^omas,  upon  a  voyage  at  and  from  JBig^ 
to  Chatham^  London,  Portemouth  or  Plymouth.  At  the 
trial  before  Lord  Ellenborough,  C.J.  at  the  ^itting^ 
at  Guildhall,  after  Jast  Trinity  term ;  a  verdict  was  foimd 
for  \ikc plaintiff  for  2001.  subject  to  the  opinion  of  this 
court  on  the  following  case  :— The  plaintiffs  on  the  19th 
day  of  November,  1800,  effected  the  policy  in  question, 
which  was  underwritten  by  the  defendant  for.  i>00l.  at  a 
premium  of  ten  guineas  per  cent,  and  at  the  time  of  the 
loss  occasioned  by  the  embargo,  in  the  declaration,  and 
herein  after  mentioned,  the  plaintiffs  were  interested  in  the 
freight  of  the  ship  Tliomas,  in  the  voyage  in  the  policy 
mentioned,  beyond  the  amount  of  the  insurance  thereon. 
TheplaitUiffs  being  owners  of  the  ship  Thomas,  chartered 
her  on  the  9th  day  of  September,  1800,  to  Messrs.  TAorn^ 
tons  and  Smallty,  of  the  city  of  London,  merchants,  to 
proceed  from  London  to  JRiga,  there  to  load,  &c.  \^Her€ 
the  case  stated  the  terms  of  the  charter-party.']  The  Thomas 
sailed  in'ballast  from  the  port  of  London,  in  September, 
1800,  in  pursuance  of  the  said  charter-party,  and  arrived  at 
JRi^ain  the  October  following..  On  her  arrival  there,  she 
was  supplied  with  a  cargo,  the  whole  of  which  had  been 
delivered  to  the  detain,  and  nearly  the  whole  thereof, 
viz.  SBl  loads  of  masts,  and  73  loads  and  S7  feet  of  other 
timber,  had  been  actually  taken  on  board,  and  the  ship  or- 
dered to  P/ymouM,  when  on  the  7th  day  of  A^otewier, 
1800,  aa  embargo  was  Ihid  by  the  Russian  government 
on  ail  Britisk  ships  ihen  in  the  port  of  Riga.  Under 
that  ^bargq,  the  Thomas  was  detained  from  the  time 
just  mentioned  until  the  month  of  May,  1801,  during 
which  period  the  master  and  crew  were  kept  as  pri- 
soners in  Russia.  Upon  laying  the  embargo  the  ship  was 
taken  possfssioa  of  by  the  JR^5<iaii  government,  her  sails 
were  taken  away,  and  the  o^rgo  r-elanded ;  the  plaintiffs 
ppon  reccivuig  intelltgence  of  the  deleation  of  the  ship. 


^MS  CfiH$  in  B.  £;  in  Trimty  Tir^, 

JM|0^     wiA  iShe  in^nrisbmileirt  of  tbt  iMister  ondi  cftvTy  tatk 
WcTimfT    ^  ^^^  ^^7  of  J<iifMyy^  l§ei,  ttbandiotoed  tlKit  mtef«8l  in 

^wrtut**^    the  freight  to  the  vD^erwriters  thereon^  aud  demanded 
AAw^      ^^yment  of  a  total  loss  on  their  respective  ^uftscriptlooi; 
and  on  the  said  htb  day  of  January,  ISOly^hephtntifft 
abkodon^d  the  ^ip  to  the  t!itldcr\i1'iters^  hy  whom  she  had 
been  insured.    tJpon   th^  30th  day  of  Afay,  I80I,  the 
1t%omas  was  restored  by  the  HusHdn  govert^iMent,  and  the 
in  aster  and*  crew  were  released^  and  the  cargo,  wbich  had 
been  before  shipped  and    afterwards  reVarided,  as  above 
stated,  was  again  put  on  board,  apd  the  ship  afterwarcb 
•    proceeded    therewith  for  Bfymouih,   where  she  arrived 
in  August  following.    The  cargo  was  delTvered  to  th^ 
agents  of  the  freighters, « and  the  freight  earned  by  the 
ship  in  the  said  voyage  amounted  to  2£43^  6s.  fOd.    An 
indenture  of  three  parts  was  mdde  On  Che  ti6th  day  of  fV- 
hrunry,  1801,  between  t)aniel  APCaft^y,  Jtohttt  Corner, 
and  Utwrence  Henderson,  (the  plaintiffs)  of  the  fitst  part ; 
tfenrjf  Thompson  and  John  Anderson  of  the secOM  part; 
and  the  several  other  persons,  whos^  hands  and  s^als  are 
thereunto  subscribed  and  set,  of  the  third  part;  which, 
after  reciting  (in  substance)  that  the  said  lI.Thompson  and 
John  Anderson,  aud  the  said  other  persoris,  parties  thereto, 
of  the  third  part,  had  insured  the  said   shi^  Thomitt,  upon 
her  said  voyage  at  and  from  Aiga,  to  her  port  of  dikchsrg^ 
in  JS/ig/bnrf;  that  the  said   ship  had  been  and  then  was 
detained  under  the  said  embargo  at  Miga^  And  that  the 
plaintiffs,  being  the  sole  owners  of  the^TwmflS,  fiad  given, 
according  to  the  law  and  usage  ofmerchiititd,  due  notice 
of  abandonmeiH  thelreof,   and  had  calldd  wpon  the  said 
several  persons,  wbohad  underwrittefi  the  safne^  for  the 
amount  of  their  respective  subscriptions,  which'  th^  w*** 
several  persons  had  respectively  agreed  to  fwy,  on  bating 
the  said  ship  assigned  and  transferred  unlo  the  said  Henfy 
Thompson  and  John  Anderson,  updn  tlie  trtists  therein 
after  mentioned,  purports  to  be  an  assignincnt  of  trawfe' 
by  the  plaUUiffs '  of  the  ship  THonai,  and  itXi  (he  interest, 
property^  claim,  and  dsinand  oiihtflaint^M*  **  ^'  * 
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flit  of  i(^?'f#idl  riMpi,  tl4jl  li«f.  j»ppi]filWum)e«  .t<>  -tVff  ^id       ^^^ 
flirrirjf  Thompson  and  jjt^hn  ^iindtr^m^.  u^n  i^.iftt^    ^I'CARiar  / 
tbereia  e^-pr^ssed,;  th^  ,said  indentuje  is  executed- bjihe    *^*tcrti«^  ' 

aad  «/aAii  Andtr^n  aQ4  l^^.t^^.  seveuil  other  persons,  paiv 
ties  thiBrciai  pf  the  thiiid  p^iu  j  but  not  by  the p/aw/i^l, 
Soberi  Cor/^ev .  ^dc|  |{^utc/i<:c  Jndcnon,  or  either  o^ 
tliem^  Xa  tlie  .momU  of  Jit/y,  ,JS01,  tbo  plaintiff 
Eobcrt  Corner^  a&  tbeaia^t(:r  of  the  ship,  drew  a  billiik 
£tga,  for  7i8l.  ^.  ^^^  iipoo  Mj%  llAlliday^  tlie  ageiU  oC 
tbe  UDderwji^iterik  qn  tticiliip^  ior  ti«e^  p^po^e  of  paying 
for  jp^ta,  flUipSj  <^«LbJ<i$v*  repair^  4ii4r^tUer  change  -oa 
thcsbip;  this  byili  ;^vus  duly  p^id  by  JSijr.  lial/idny;  9^^A 
OD  the  30th  Any  ol^iifpiembtr,  .I€!OJi  ihe. said  Obtain 
Corner jtA'i  (UUister  of  t^ie  $hip,  received ^t  PlifmouibrOi  tbe 
agenis  of  ihe  f reig^  ter^t^e  sum  of  5001.  part  of  .the  freight; 
to  eaable  him  tp  pay  seameu's  wAges  and  the  chaige^  o^ 
deliyj^^og  Uie  cargo,  and  tbe  last  mcatipned  aumof  jinoiiey 
was  applied  Xo  those  :p^rpoftes.  The  qaderwriters  of  t^ia 
sbigf  elai^oed  the  freight;  and  the  sum  of  1742K  6$«  }Ody 
tbeb^)|uice  of  aucb  freight^,  after  deducting  ^e  8aid.4POl. 
has  beep'paid  by  the  freighters  of  the  ship  tp  tbe  agent 
for  tbe  said  upderwritera,  under  an  indemnijty  from  tbead. 
:^ainatany  ohiim3  wbii^h  might  be  made  thereto, either 
by  the  plaintiffs  or  by  the  underwriters  on  the.  said 
freight.  The  md  agent,  for  the  underwriters  on  the 
ship  gave  a  receipt,  dat^d  the  7th  day  of  December,  1801  > 
for  the  said  17421.  6s.  lOd.  as  for  freight  of  the  said 
cargo. — Qii^stfoA— whether  the  \^atWf2^  were  entitled  to 
recov^? 

This  case  Was  ably  argued  in  Hilary  term  by  Hcl* 
LOCK,  for  tfae/y/aiufi^,  and  Gitfts  f or  ihe^  defendants  i 
and  in  Easter  term  by  Pa^ke  for  the  plaintiffs,  and 
^VSKINE,  for  (he  defendants^  'Hiese  8rs;uments  em- 
braced a  variety  i^f  topics,  but  the  grounds  of .  the  opinion 
of  the  court  are  so  clear  and  decisive  as  tp  render  it  un- 
necessary to  rec^itulate  them. 


^tS  Cases  in  B*  S.  in  Trinity  Ttrm, 

^^^    '        lyth  of  Jmne.^Tbt  opinion  of  the  court  was  this  daj 

M'Ca  rtnt   ^li^^i^  ^  the  following eSeet,  by 

**tffi«r'  Lofd  Ellknborough,  C.  J.  after  staUng  the  caso, 
AMtu  •<  The  novelty  of  the  question^  the  valnc  of  the  property 
depending  upon  it,  and  the  extent  of  the  principles  opoa 
which  itmnst  turn,  made  the  court  deiirons  of  obtaining 
every  information  upon  the  several  points  made  in  the 
cascj  and  therefore,  we  wished  ibr  a  second  aixumeot. 
flow,  after  considering  the  whole  circumstances  of  th« 
case,  it  resolves  itself  into  this  question,  whether  the  freig's 
kas  been  lost  or  not  ?  If,  in  fact,  the  freight,  in  this  case, 
ha^  not  been  lost,  but  has  been  fully  received  by  the  as- 
sured, then  there  is  no  loss  within  the  meaning  of  the  po- 
licy, and  the  insurers  ofthe  freight  are  not  liable,  because 
they  made  themselves  answerable  merely  in  case  the 
freight  should  be  lost.  Thus  it  would  be  if  the  assurd 
tctnally  received  the  freight  himself  for  his  ownose, 
but  if  it  has  been  actually  lost  to  the  assured,  in  this  c&h, 
it  has  not  been  lost  by  any  of  the  risks  in  the  policy,  bus 
only  by  means  of  the  abandonment  of  the  ship  by  the 
assured  himself,  which  is  his  own  voluntary  act,  and  villi 
which  the  insurer  on  the  freigUt  has  nothing  to  do.  The 
ptaint^s  are,  therefore,  not  entitled  to  recover,  qu&cunqut 
via  datd,  whether  the  underwriter  on  the  ship  is  entitled] 
to  receive  the  freight  or  not." 

Nonsuit  to  be  rntered. 


GovLD  versus  Gappbr,  Clcfk^^^unt  7* 


T4e  defendant  liJkUcd  the  plaintiff  for  tyties  in  the  spiritui! 
court;  the p\wii\f[  pleaded  tkattke place  was  extra-parockial ; 
the  defendant  rqflied  an  imclosufe  act  31  Geo.  III.  c.  PU 
and  insisted  that  it  was  ther^j/  annexed  to  and  made  partaj  ^ 
She  parish  tohereofhe  was  rector;  the  spiritual  court decretdi 
accordingly^  the  tythes  to  be  paid  to  the  dafendaat;  Eelip  j 
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ikpon  a  declaration  in  prohibitiony  that  the  spiritual  courts  hav^ 
ing  misconstrued  the  statute ^  a  prohibition  might  be  granted  in 
this  case  after  sentence;  it  appearing  that  the  court-  could 
no  otherwise  have  decreed  the  tithes  than  by  misconstruction  uf 
the  statute, — Note,  The  question  suggested  by  Buller,  J.  tn 
Home  V,  Camden,  4  T.  R.  382.  2  H.  BL  533,  whether  the  mis- 
construction of  a  statute  is  not  matter  if  appeal  and  not  of 
prohibition,  after  sentence^  is  now  settled  that  it  is  matter  of 
prohibition, 

npHE  plaintiff  declared  in  prohibition  against  the  de^ 
fendant  for  prosecuting  a  plea  in  court  Christian,  in 
substance  as  follows  :  for  that  whereas^  */  the  trial  of 
bounds,  borders,  and  limits  of  parishes  within  the  realm  of 
England,  and  how  such  bounds,  borders,  and  limits  do 
extend  themselves,  and  all  and  singular  pleas  and  business 
of  and  concerning  the  same,  and  of  and  concerning  all 
prescriptions  and  customs  whatsoever  within  this  realm* 
and  the  cognizance  of  those  pleas,  are  and  from  time,  &c. 
have  been  matters  merely  triable  by  the  common  law  r>f 
England,  and  not  in  any  manner  by  ecclesiastical  courts 
and  censures."  "  And  whereas,  in  1799>  and  the  two  fol- 
1q wing  years,  and  in  January,  iSOO,  the  .plaintiff  ocq\^^ 
pied  meadow  and  pasture  and  divers  other  land,  late 
parcel  of  King's  Sedgmoor,  in  the  county  of  Somerset, 
which,  by  an  act  made  in  the.  31st  year  of  King  Geo.  IIL 
intituled  an  act  for  draining  and  dividing  a  certain  moor 
or  tract  of  waste  land,  called  King  Sedgmoor,  in  the 
county  of  Somerset,  hath  been  lately  drained,  inclosed, 
allotted,  &c.  and  which  said  me<idow,  &c.  so  occupied 
by  the  plaintiff,  until  the  allotting  8cc.  of  the  said  moor, 
whereof,  8cc.  were  not,  nor  was  any  part  thereof,  within 
the  parish  of  High  Ham,  in  the  county  of  Somerset,  or  th« 
tyiheable  places  thereof,  nor  within  the  hounds  or  tythe- 
able  places  of  any  parish  whatsoever,  but  wholly  ,extra^ 
parochial ;  and  whereas  in  the  said  act  there  is  a  saving 
to  the  king's  most  excellent  majesty,  and  his  heirs,  of  all 
such  right,  &c.  as  his  said  majesty  had  before  the  passing 
you  iiu  ^^  2$.  3  r 
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^^^'       of  that  act.— 'And  whereas  within  the  pariih  of  Bigh  Bam 
Gould      aforesaid^  and  the  tytheable  places  thereof,  there  nor 
Q^'  '     are,  and  from  time  &c,  have  been  certain  cnstoms,  &c. 
(setting  out  a  modus  for  meadow  lands,  for  mtlcA  camSf 
and    for    agistment  respeotively),     yet   the  drfndmdy 
rectol-  of  the  parish  of  High   Ham,  meaning  to  aggrier? 
the  platTitiff,  &c.  in  the  consistorial   court  of  the  arch- 
'  deacon  of  WeUs,  exhibited  his  libel  against  him,  aDeging 
jit/er  a//a  that  in  1797,  and   the  two  following  years « and 
the  month  of 'Janittiry  aforesaid,  he  was  rector  of  Higl 
•    **  HaMy  that  the  said  meadow  and  pasture  lands,  and  other 
lands  were  mowed,  and  that  the  plaintiff  received  hay 
therefrom,  and  depastured  uvprqfitablc  cows  thereon,  and 
tilled  other  parts ;  and  whereas  the  plaintiff  alleged  and 
offered  to  prove  the  matters  aforesaid  ;  and  the  defendant 
by  way  of  answer,  '*  did  deny  that  the  said  parcel  of  land, 
Jlciwere  extra-parochial,  for,  the  proprietors  of  land  in  the 
iseverai  parishes  thereto  near  adjoining  of  which  he  al- 
leged the  said  parish  of  High  Ham  to  be  one,  did,  in  re- 
spect of  their  lands,  &c.  claim,  and  from  time  whereof^ 
&c.  had  claimed  right  of  common  of  pasture  on  the  saiJ 
moor,  tod  therclore  he  submittedUiHt  the  said  tract^of  pas- 
ture land  lay  in  and  was  part  of  the  said  parishes,  thoogli 
the  respective  boundaries  were  not  known;  that  it  vas 
.  not  in  the  said  act  mentioned  to  he  exlra«parochisil,  bat 
to  be  in,  near,  or  adjoining  to  certain  parishes ;  that  the 
comtnissioners  therein  named    did   set  out  and  aliottbe 
fame  tract  to  and  among  each  and  every   of  the  ^id 
parishes,  and  did  allot  part  of  the  said  tract  adjoining  tn 
the  oid  iuclosurgs  of  the  parish  of  High  Ham,  unto  and 
for  the  said  parish,  and  other   part  to  Low  Ham,  and 
that  by  another  act  of  th^  97   Geo,  III.  intituled  aii  act 
for  dividing,  allotting,  and  inclosing  the   open   or  com- 
monable lands  and  fields  within  the  parish  of  High  Ham, 
in  the  county  of  Somerset,   &c.  the  said  parcels  of  mea- 
dow land,  in  the  occupation  of  the  plaint  iff,  were  allotted 
'  under  and  by  virtue  of  the  said  act  for  or  in  respect  of 
.   #ome  or  one  of  the  rights  of  common,  appurtenant  to  some 
orbne^  of  thes^id  tenements,  in  the  said  pftTish  of  High 
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.  Ham  and  Low  Ham,  and,  there,  were  parcels  of  the  said        ^^^* 
allotments  made  under  the  said  first  act^  and  that  the 
same  were  within  the  bounds  or  limits  of  the  said  parish  of 
High  Ham,  and  that  in  the  said  act,  secondly  abore  men- 
tioned, it  was  enacted  '^  that  all  and  singular  the  lands, 
which  should  be  allotted  under   and  by  virtue  thereof, 
should  be  held  under  and  subject  to  the  same  charges, ' 
tenures,  customs,  suits,  services,   and  incumbrances  as 
the  several  tenements  in  respect  whereof  such  allotted  lands 
should^be  respectively  made  or  taken,   would  h^ve  been 
liable  to  be  charged  with  or  .effected  by  in  case  that  act 
had  not  been  made;"  and  that  under  and  by  force  of  the 
statute  2d  and  dd  Edw.  VI.  therectorof  High  Ham  was 
entitled  to  the  ty  thes  of  the  increase  of  cattle  of  the  inha- 
bitants and  parishioners  of  fffgAHitzm  aforesaid^  See  and 
denied  the  mo^iis^,  8cc«    Yet  the  said p/atnft^  says,  that 
notwithstanding  the  matters   herein  before    alleged,  the 
saiddefendani  hath  caused  the  said  plaintiff  to  be  convicted 
of  the  premises,  and  he  hath  been  condemned  in  the  said 
spiritual  court,  in  a  large  sum  of  money,  in  lieu  and 
satisfaction  of  the  said  tythes  alleged  to  be  substracted 
&c* 


•  The  private  act  31  Qeo.  III.  referred  to  in  this  case,  was,  at 
to  the  material  clauses,  as  follows:  It  recited,  inter  aUa^  that  the 
rights  of  comiopn  would  be  rendered  more  valuable  if  the  sane 
were  divided  and  inclosed  into  certain  parochial  or  other  large 
allotments  ;  section  22  enacted  that'  the  commissioners,'  ^'  after, 
the  same  shall  }S&.  drained,  shall  allot,  set  out,  and  divide  the 
jame  unto  and  amongst  each  and  every  of  the  several  parishes  or 
hamlets  ofSqmerton,  &c.  High  Ham^  Law  Ham^  See.  and  also 
to  and  amongst  such  other  parishes  and  hamlets  as  shall  appear 
to  be  entitled  thereto  respectively,  which  said  allotments  shall 
be  proportionable  to  the  rights  of  common  to  be  sued,  taken,-  or 
enjoyed  therein,  and  shall  for  e\-er  after  be  deemed  and  taken 
to  be  part  andj^arcel  of  the  several  parishes  or  hamlets  to  which 
the  same  respectively  shall  be  assigned  by  the  said  commissioneia 

«  Y  2. 
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This  case  came  originally  before  the  court  on  a  mo- 
tion for  a  prqbibilion;*  when  in  order  to  have  the  matter 
folly  decided  as  to  the  power  of  the  temporal  courts  to 
grant  prohibition  against  the  spiritual  court  afler  sentence 
in  a  matter  originally  within  their  jurisdiction,  but  in  which 
they  had  decided  contrary  to  the  comnion  law  upon 
matter  of  a  temporal  nature  incidentally  arising,  the 
court  ordered  a  declaration  in  prohibition,  and  the  case 
was  very  fully  and  ably  argued  in  Easter  term  by 
Dampie'r,  for  the  defendant;  and  Burrough,  for  the 
plaint^.  Ttit  topics  chiefly  insisted  upon  were  tbt 
.  same  as  in  the  former  argument,  and  &  great  variety  of 
cases  were  cited  ;  but  the  judgment  of  the  c^urt  went  so 
thoroughly  into  the  whole  case,  that  it  is  not  necessary  to 
repeat  them. 

Curia,  adv.  vult. 

On  this  day  the  judgment  of  the  court.was  delivered  ts 
the  following  effect,  by 
Lord  Ellenborougu,  C.  J.    After  stating  the  case; 

and  the  owners  of  common  rights  within  each  respective  pariifi 
and  h^rolety  allowed  by  virtue  of  this  act,  shall  have  and  enjoy  tht 
same  right  of  common  and  other  right  whatsoever,  in  the  respec* 
tive  share  allotted  to  such  tespective  parishes  and  hamlets  as  they 
now  have  and  enjoy  over  the  whole  of  the  moor,"  ice.  Section  22 
provided  that  the  severalfviUages  or  hamlets  of  D.S.  M.  B,  S.Uv 
Ham,  and  Edtngton,  on  account  ef  (he  siee  and  extent  thereof, 
and  the  number  of  messuages,  having  right  of  common  in  the 
siid  moor,  lying  within  the  same  villages  or  hamlets  respectively,. 
shall  be  deemed  and  taken  to  be  parishes  within  Jie  meaning  of 
this  act.  Section  44.  **  Saving  to  his  majesty,  his  heirs  awl  suc- 
cessors, and  all  and  every  other  person  and  persons,  bodies  politic 
and  corporate',  their  heirs  and  successors,  all  such  right  as  they  or 
any  of  them  had  before  the  passing  bf  this  act,  other  than  and  ex- 
•  cept  the  several  lords  of  the  manors  and  owners  of  common  rigot^ 
within  the  several  parishes  and  hamlets  to  which  any  allotments 
shall  be  made,  and  whose  rights  of  common,  or  the  whole  ot 
sttcb  moor>  are  intended  to  be  barred  or  extinguished,"  &€• 
V'tdtGapperv.  Gould,  I  Law  Journat,  p.  305. 
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'*  Objection  has  been  made  to  the  granting  of  this  prohl-       ^bo^* 
bition,  that  it  comes  too  late/ after  sentence,  and  thai 
the  ground  upon  which  it  is  applied  for  is  now  matter 
of  appeal  and  not  of  prohibition :  that   if  the  defect  of 
jurisdiction  does  tiot  appear  upon  the  face  ofthelibel, 
it  is  too  late  to  apply  for  prohibition  after  sentence ;  that 
it  does  not  appear,  from  the  proceedings  that  the  court 
below  did  proceed  upon  the  act  of  parliament,  and  that,  on 
the  contrary,  it  might  have  proceeded  in  fact  upon  8om« 
other  ground,   as  upon  the  statute  2d  and  Sd  Edw.  VL 
Id  aupportof  these  positions,  several  authorities  have  been 
cited  and  relied  on  by  the  counsel  for  the  defendant ;  ^ 
Rol.  Abr.  209,  pi.  ^  ^rgyle  v.  Huntj  1  Strange,  197  ; 
The  Churchwarden*  of  Market  Bosworth  v.  the  Rector  of 
Market  Bosworth,  I  Ld.  Raym.  435,  and  Full  v.  Hutch" 
ins,  clerk,  Cowp.  422.     As  Iq  this  latter  objection,  it  is 
clear  that  the  ecclesiastical  court  could  not  have  proceeded 
on  any  other  ground  than   the  enclosure  act,  because, 
in  the  proceedings  the  p/atn/t^  below  no  otherwise  denied 
the  allegation  of  the  defendant  below,  that  the  lands  were 
extra-paroehial,   than  by  alleging  that  the  defendant  oc- 
cupied lands  near  to,  and  for  which  he  claimed  common 
on  the  said  moor,  and  had  an  allotment  thereof;  and  also 
by  stating  the  statutes  31  Geo,  III.  c.  91,  and  37  Geo* 
IIL  and  alleging  that  by  the  effect  of  those  statutes  the 
land   so    allotted  was  annexed  to  the  parish    of  High 
Ham.     So  that  it  is  certain  that  the  ecclesiastical  court 
had  no  ground  upon  which  to  exeicise  their  jurisdiction 
but  those  two  acts  of  parliament  and  the  construction  of 
the  same.    As  to  the  objection  that  the  authorities  do  not 
warrant  a  prohibition  unless    the  defect  appears  on  the 
face  of  the  libel,  even  in  the  case  of  Fully.  Hutclunt,^ 
distinction  is  taken   where  the  tiemporal  matter  comes 
incidentally  in  question,  and  the  ecclesiastical  court  pro- 
ceeds according  to  other    principles  than  the  temporal 
courts  :  and  as  an  instance.  Lord  Mansfi£LD  mentions 
the  construction  of  acts  of  parliament,  and  says    '^  they 
shall  not  be  prohibited  unless  they  proceed  to  determine 
contrary  to  the  principles  of  the  common.law/'    It  must 
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^^^^        be  observed  indeed^that  in  sucb  cases  no  probibitioQ  can  gi 
Gould       until  after  sentence,  and  in  Shotter  v.  Friend,  Salkild,  MTj 
CAmui.      ^^^  s'dsne  distinction  was  taken,  that  where  the  court  hi 
juritidiction  of  the  original  matter  and  an  incidenthaf 
i  pens,  which  is  of  temporal  conusance,  they  shall  trjtii 

incident  ;^but  they  must  try  it  as  the  common  law  wonld 
and  it  was  held  in  that  case  that  it  was  not  too  late) 
come  for  a  prohibition  after  sentence^  for,  the  sentence 
Ihe  grievance.  The  next  point  is,  whether  the  stftlnl 
has  been  misconstrued  or  not.  But  as  to  the  acto^Jmii 
construction  of  is  the  counsel  tor  the  defendant  m  fvAi 
bitlondid  not  argue  that  the  effect  of  the  allotmcDt  wasi 
make  the  land  a  part  of  the  parish  of  High  Ham.  u 
this  was  the  first  time  that  the  quesUon  had  occarredi  it 
might  perhaps  be  deemed  matter  of  appeal  rather  than 
prohibition,  according  to  the  opinion  of  Mr.  Justice  £W- 
ier,^  But  from  very  early  times  down  to  an  autboiitv 
recognized  by  the  House  of  Lords^  namdy,  the  case 
of  Brymer  v.  Atkin$,f  il  appears  that  "  misconstrac- 
tion  of  law  is  a  ground  for  prohibition^"  and  we  cao- 
not  hold  ourselves  warranted  in  an  opinion  that  the 
groiAids  of  prohibition  are  so  narrow  as  to  be  confioed 
only  to  that  which  appears  upon  the  face  of  the  libel. 
Mr.  Justice  Blackstone,  in  his  Commentaries,  in  stating 
tbeca^esin  which >prohibition  must  go,  b.  iii.  c.  7|S.ll-> 
»ays>  •*  if  in  handling  of  matters  clearly  within  their 
cognizance,  they  transgress  the  bounds  prescribed  tothemj 
as  where  they  require  two  witnesses  to  prove  the  paj- 
meixt  of  a  legacy,  a  release  of  tythes,  or  the  like,  inaocb 
cases  a  prohibition  will  be  a)varded.  For,  as  the  fact  of 
signing  a  release,  or  of  actual  payment,  is  not  properly 
a  spiritual  question,  but  only  allowed  to  be  decided  bj 
those  courts,  because  incident  or  accessary  to  some  ori- 
ginal question  clearly  within  their  jurisdiction,  it  ought, 
»     .  ^erefore,  where  the  two   laws  differ,  to  be  decided  not 
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ticcordhig  to  the  spiritual  Vat  according  to  the  temporal 
law/'  This  seems  to  me  the  fair  result  drawn  from  the  Govt* 
authority  of  the  cases.  And  that  such  are  the  principles 
upon  which  prohibitioDs  maybe  granted  has  been  held  by 
very  considerable  judges^  as  in  2  RoL  Abr:S4fS  pl»  1  !•— 
^  Ltcinz,  209.  So  in  Com.  Dig.  prohibition^  G.  23,  and 
D.  "  a  prohibition  lies  after  sentence,  if  the  libel  be  for  a 
thing  within  their  jurisdiction,  and  a  temporal  matter 
becomes  incident,  and  they  refuse  such  proof  as  the  tem- 
poral courts  allow,  as  proof  by  a  single  witness."  In 
Sir  W.  Juxon  v.^Lord  Byron,  2  lAvinz,  6t,  Lord  H(nf^ 
and  the  whole  court  a.fl^reed  that  the  ecclesiastical  court, 
thongh  they  may  try  matters  at  common  law  which  fall 
in  incidentally  where  the  principle  is  ecclesiastical,  yet 
they  shall  be  prohibited  if  they  proceed  in  the  trial  of 
such  incident  temporal  matter  otherwise  than  the  com- 
mon law  would.  And  in  Shatter  v.  Friend,  according  to 
the  report  in  Carthew,  14S,  *'  it  was  allowed  that  re- 
gularly where  the  spiritusA  court  hath  cognizance  of  the 
principal,  they  shall  have  cognizance  of  the  incidents 
and  accessaries;  bat  if  the  incident  is  matter  merely 
temporal,  they  must  proceed  there  according  to  the  course 
of  the  common  law,  and  not  secundumjus  ecclesiasticum.  In 
the  articuH  clcri,  3  Ja.  I.^exbibited  under  the  authority  of 
Bancrofi,  archbishop  of  Canterbury,  there  is  one  article 
that  *^  no  temporaljudge$,undtr  cohur  ofauihority  to  inter-- 
pret  statutts,  ought ,  in  favour  of  their  prohibitions,  to  make 
causes  ecclesisatical  to  be  of  temporal  cognizance"  To 
which  the  answer  was,  that"  for^the  judges  expounding 
of  statutes  that  concert!  the  eccle^astical  government  or 
proceedings,  it  belongeth  unte  the  temporal  judges."  So 
IFA^e/er's  case,in  Godbolt,  218,  was  a  question  upon  a 
statute  within  the  jurisdiction  of  the  ecclesiastical  court. 
On  this  case  Mr.  Justice  BuUer  says,  in  Home  v.  Lord 
Camden,  that  it  seems  to  have  been  decided  on  the  ground 
that  the  ecclesiastical  court  had  uo  jurisdiction  in  that 
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iao4.  case.  But  it  seems  rather  that  the  ground  was  that  the 
GovLD  ecclesiastical  court  had  held  that  to  be  a  breach  of  the 
statute  whicli  the  courts  of  common  law  would  not  hate 
held  to  be  so.  So  also  in  Rolfs  Jbr.  303,  pL  91,  the  book 
can  only  be  understood  of  a  prohibition  after  sentence, 
and  eten  after  an  appeal  to  the  delegates^  where  there  was 
a  judgment  given  upon  the  construction  of  a  statute  coo- 
trary  to  the  common  law ;  and  the  next  case  which  fol- 
lows in  the  same  book,  pi.  £B,  H.  2^,  Ja.  B.  R.  [of  admi- 
nistration intended  to  be  granted,  on  appeal,  to  the  son  of 
a  bastard,  who  claims  to  be  niext  of  kin  of  the  whole  blood, 
but  cannot  be  so  by  our  law]  establishes  the  same  doc- 
trine as  to  the  manner  in  which  the  ecclesiastical  court 
must  decide  upon  matters  of  common  law.  In  Berkiljf  t. 
Mortice,  Hardrei,  502,  where  the  defendant  pleaded  the 
statute  of  limitations  to  a  suit  in  the  admiralty  coo/t, 
the  court  held  "  that  the  admiralty  court  ought  to  hare 
received  the  plea  ;  and  if  it  were  not  received,  the  reject- 
ing  of'it  was  a  good  cause  to  have  prohibition  ;  as  like- 1 
wise  if  they  receive  it,  and  do  not  give  sentence  thereopon, 
as  the  common  law  requires.  But  a  prohibition  lies  not 
before  refusal,  because  the  original  matter  is  examinabk. 
The  counsel  on  the  other  side  urged  that  the  reason  of 
the  suit  being  so  long  delayed  was  on  account  of  the 
absence  of  the  plaintiff'  below ;  but  the  court  held  that  was 
not  material,  for  the  statute  provides  for  the  absence  of 
the  defendant  below,  only."  In  Sir  T.  Raymond,  496i 
Carter  v.  Crawley,  it  is  said,  "  whatever  is  determined  by 
the  common  law  to  be  the  true  meaning  of  the  act  must 
be  a  rule  to  the  ecclesiastical  courts ;  for  the  courts  of 
common  law  are  entrusted  with  the  exposition  of  the  acts 
of  parliament,  and  we  ought  not  to  suffer  them  to  proceed 
in  any  other  manner  than  shall  be  adjudged  to  be  tlie  true 
meaning  of  this  act."  In  the  report  of  the  same  case,  io 
Freeman,  QQG,  297,  298,  it  seems .  there  was  a  difference 
between  the  judges  in  this  case;  but  that  difference  did 
not  proceed  upon  the  ground  for  which  the  case  wai 
quoted,  but  upon  what  was  to  be  the  true  con&tructio& 
of  the  statute,    The  ca;ie  of  Pierce  yr.  Hopper,  1  Stranft^ 
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W9,  proceeded  not  only  upon   the  ground  of  a  want  of       ^9M' 
jurisdiction  in  the  inferior  courts  as  was  stated  by  Mr.  Jus-      govld 
tice  BuUer,  but  also  upon  a  misconslruction  of  the  statute 
in  that  case.  For,  Pratt,  C.  J.  says,  '•  The  question  is,  whe- 
ther the /^/atis^t)^  has  incurred  the  penalty  of  the  statute ; 
for  if  he  has,  the  jurisdiction  of  the  court  of  admiralty  of 
the  Cinque  Ports  is  not  to  be  doubted  ;"  and  again  he  con- 
cludes, "  But  even  admitting  it  to  be  within  the  intent  of 
the  act,  yet  surely  in  the  case  of  freehold  we  ought  to  be 
satisfied  of  the  justice  of  that  removal  (of  iheplaintiff)  by 
their  (the  defendants')  shewing  a  power  to  make  bye-laws 
and  every  other  step  necessary  to  make  a  lawful  removal; 
and  for  want  of  this,  as  well  a$for  want  of  jurisdiction  of 
the   cause,  I  think  no   consultation  ought  to  go."    All 
these  cases  are  clearly  within  the  jurisdiction  of  the  se- 
veral courts  below.     Some  of  them  are  cases  where  the 
courts  of  common  law  have  taken  upon  themselves  the 
construction  of  acts  of  parliament   peculiarly  applicable 
to  the  jurisdiction  of  the  courts  below;  and  the  distinction 
which  was  laid  down  by  the  counsel  for  the  defendant  by 
no  means  applies  to  them :    for  the  prohibitions  in  those 
cases  were  granted  not  merely^  as  was  contended  by  him, 
where  the  rules  of  the  two  jurisdictions  must  necessarily 
clash,  as  in  the  case  of  prescriptions  and  the  not  allowing 
of  proof  of  a  fact  by  one  witness  only  ;  but  it  appears  that 
in  all  cases,  in  which  matters  of  a  temporal  nature  oc  cur- 
red  incidentally,  it  was  held  a  sufficient  ground  for  grant- 
ing a  prohibition  again-t  the  several  inferior  courts  when 
such  courts  had  decided  contrary  to  the  rules  of  the  com- 
monlaw.     And  not  only  in   the  case,  decided    by  Lord 
Hale, of  Siv  IVm,  J  axon  v.  Lord   Bt/ron,  but  also  in  Full 
y.Hutchins,  the  same  principle  was  recognized.     To  use, 
as  applicable   to  this  subject,  the  words  of  Vaughau,J. 
whose  authority  has  been  quoted  :     "  If  the  granting  of 
prohibition    to  the  spiritual  courts  in  this  case  were  res 
tntegra  now.  We  might  not  see  reason  to  grant  them  ;  yet, 
after  prohibitions  have  been  so  granted  for  several  ages, 
we  cannot  be  expected  to  alter  the  law  as  it  appears  ta 
VQI4.  111.  nM23.  3  a 
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1804.       Stand  at  present.    For  these  leasons  we  are  of  o|Hnion 
Gould      ^^^  ^^  prohibition  must  go. 
^*'*^"»  Prohibition  orantbd. 


Rex  versus  Corby. — June  15. 


Rbx 


Indictment  on  statute  ix  Geo.  I.  C^  $,  6,  against  a  haiUf  of  a  uf* 
poratian^for  not  attending  at  the  election  of  a  new  baUiJf:  Hddj  tkct 
as  Ike  wot  not  one  of  tie  electors  of  the  new  bailiffs  under  tie  ckarUr^  Li 
mhsence  could  not  impede  or  hinder  the  election^  and  he  therefore  mas  not 
within  the  ttatuu.  The  statute  does  not  mahe  the  attendamee  of  tie 
mayor,  bailiffs  of  chief  ojieer^  necessary^  where  it  is  mot  $»fy  the 
charter. 

npHE  defendant  having  been  convicted  at  the  lastasstzes 
for  the  county  of  Somerset,  upon  an  indictment  oa 
the  statute  1 1  Geo.  1.  c.  4^  s.  6,  for  not  atten<ling  as 
bailiff  at  the  election  of  a  bailiff  for  Ikhe^er;    Bcr- 
KOUGH^in  last  Easter  ternij  moved  ioi\\hedef€ndtmt  in  ar- 
rest of  judgment.  Tlie  indictment  stated ''  that,  by  letten 
patent^  1 1th  December,  3  and  4  Philip  and  Mary,  it  wu 
granted  that  the  borough  of  Ilchestcr  should  be  a  borough 
corporate  of  one  bailiff  and  burgesses,  for  ever,   &c.  bj 
the  name  of  the  bailiff  and  burgesses  of  the  borough  of 
Ilchtster  ;    that  there  should  be  one  bailiff  to  be  chosen 
and  instituted  of  the  burgesses  of  the  same  borough ;  that 
John  Phillips  should  be  the  first  bailiff,  from  thence  to 
Michaelmas  then  next,  and  thence  until  another  inbabi-  i 
tant  or  burgess  should  be  made  ruler,  and  sworn  ao*  I 
cording  to  the  charter,  if  the  said  •/.  P.  should  so  long 
live ;  that  there  should  be  twelve  men  of  the  best  and  most 
discreet  burgesses  of  the  same  borough,    that  should  be 
called  the  chief  burgesses  and  counsellors  of  the  same 
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town^  for  all  things,  8cc.  toncfaing  tbe  said  borough,  and 
the  good  regimen,  atate,  and  government  of  tbe  same, 
and  that  the j  the  cbidf  twelve  burgestses  and  comisellors      ^^^^ 
fthonld  be  from  (hne  to  *time  aiding  and  assisting  the  bai- 
liff, for  the  time  being,  in  all  causes,  8cc.  touching  tbe 
said  borough.    And  that  the  said  capital  burgesses,  for 
the  time  being,  or  the  greater  part  of  them,  from  time  to 
time,  might  yearly,  on  Monday  next  before  Michaelmas 
day,  chuae  and  nominate  one  of  themselves  to  be  bailiff 
for  one    whole  year  then  next  ensuing.    That  the  said 
James  Corty,  on  the  25th  of  September,  43  Geo.  III.  and 
afterwards,  &c.  was  bailiff ;.  that  on  the   Afoni^ay  after 
Michaelmas  day,  43  Geo.  IIL  certain  of  the  then  capital 
burgesses  and  counsellors  of  the  said  borough  assembled 
and  met  together  at  the  GtiiV^An// of  and  within  the  borough 
aforesaid^  the  same  being  the  usual  and  proper  place  for 
that  purpose,  in  order  to  chuse  and  nominate  one  of  them- 
selves to  be  bailiff  of  tbe  borough  aforesaid,  for  one  whole 
year;  and  it  was  then   and   there  the  duty  of  the  said 
James  Corry,  as  such  bailiff  as  aforesaid,  to  attend  and  be 
present  at  such  election  :  nevertheless,  the  said  J.  C.  not 
regarding  his  duty  in  that  behalf,  nor  the  statute  in  that 
case  made^  upon  the  said  Monday  next  before  tbe  feast  of 
St.  Michael,  &c.  the  same  being  the  day  appointed  by 
the  said  cfiajter  for  such  election  as  aforesaid,  unlawfully 
and  voluntarily,  did  absent  himself  from  the  said  assembly, 
so  holden   &c.  against  the  form  of  the  statute,"  &c.    A 
second  count  stated,  *^  that  from  the  time  of  the  letters  pa- 
tent, there  hath  been  and  still  is  a  custom,  that  the  bailiff 
of  the  said  borough,  for  the  time  being,  should  and  ought 
to  attend  and  be  present  on  the  Monday,  &c.  at  a  meet- 
ing, See.  in  order  that  tbe  burgesses  should  elect,  &c.  The 
third  and  last  count  stated  that  Y\e  did,  on,  &c.  at  the  pa* 
rishof //cA^sffr,  with  force  and  arms,  knowingly  and  de- 
signedly, prevent  and  hinder  the  election  of  a  bailiff,  8cc. 
The  defendant  was  convicted   on  the  first  c*onnt — (Sed 
9tttfre.>-Jro  ibis  indictment,  therefore,  he  took  the  folio w- 
^^8  objections :  first,  that  there  was  no  vill  or  venue  stated 
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I8p4,  where  the  offence  was  comtDitted ;  jsecootdlyi  that  It  wa» 
j^fj^  not  averred  that  the  defendant  wasa  chief  oflicer ;  (this  was 
'   abandoned) ;  and,  thirdly,  that  It,  was  not  stated  thatths 

attendance  of  the  dk^e/ir/an^  was  necessary  for  the  purpose 

of  the  election. 

A  rule  to  shew  cause  having  been  obtained, 
GiBBs,  Lens,  Serj.  and  Pbll,  shewed  cause.    "The 
defendant  was  an  officer  within  the  meaning  of  the  act  of 
parliament,  and  bound  to  attend.     For  the  words  of  the 
act  are, /If  any  mayor;    bailiff,^  bailiffs,  or  other  chief 
officer  or  officers  of  any  city,  borough,  or  town  corporate, 
shall  voluntarily  absent  himself  or  themselves  from,  oi 
knowingly  or  designedly  prevent  or  hinder*  the  electioa 
of  any  other  mayqr,  bailiff,  or  other  chief  officer,  in  the 
same  city,  borough,  or  town  corporate,  upon  the  day  or 
within  the  time  appointed  by  diarter  or  ancient  usage  for 
6ifch  election,  the  person  or  persons  so  offending,  beiog 
thereof  lawfully  convicted,  shall,  for  every  such  offence, 
suffer  imprisonment,  for  the  space  of  six  months,  without 
bail  or  mainprize,   and  shall  be  forever  disabled  to  take, 
4iold,  or  exercise  any  office  belonging  to  the  said  city, 
borough,  or  corporation.'    The  attendance  of  the  defen- 
dant was  necessary,  in  this  case,  at  the  election.    For, 
although  he  may  not  be  one  of  the  electors,  yet  he  is  the 
head  of  the  corporation,  and  his  presence  is  necessary  to 
,give  effect  to  the  meeting.    The  capital  bui-gesses  are  to 
elect,  and  he,  though  bailiff,  is  also  a  capital  burgess.    It 
is  true,  there  is  no  quorum  clause  in  this  charter,  that  the 
bailiff  shall  be  one  of  the  electors,  or  one  present  at  the 
.meeting,  but  the  quorum  clause  is  no  more  than  the  law 
would  imply  without  it.     And  the  bailiff  being  the  head 
of  the  corporation,  nothing  can  be  done  without  his  pre- 
.sence ;    and  this  is  so,  though  no  special  provision  '^ 
made  for  it  by  the  charter.     Regina  v.  the  Bailiff's,  ifc. 
of  Ipswich.*    Granting  that  a  good  meeting  might  be 
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had  without  the  .bailiff^  merely.. for  the  purpose  of  eleo-        imk 
tion ;  yet,  as  chief  officer,  he  has  certain  other  duties  to        "^^ 
perform,  Im  respect  of  which  he  ought  to  attend.  And  the       ^^*^ 
act  does  not  proceed  upon   any  supposition  that  the  atr 
tendance  of  the  mayor  or.  chief  officer  is  necessary,  in  or-     ' 
der  to  make  a  good  meeting  :  it  rather  supposes  that  his 
presence  may  not  be  necessary ;  for  it  is  in  the  alternative^ 
if  he  shall  voluntarily  absent  himself,  or   knowingly  or 
designedly  prevent  and  hinder  an  election.    If  his   pre- 
sence were  necessary  to  make  a  good  meeting,  then  his- 
absence  would  always  hinder  the  election^  and  the  first 
clause  would  be  superfluous,*    The  act,  therefore,  either 
presumes  that  his  attendance  is  necessary  in  all  cases,  or 
it  creates  a  necessity  in  all  cases,  though  by  the  charter 
it  should  not  be  necessary  to  the  validity  of  the  election, 
\i  the  defendafU  had   good  cause  *of  absence,    he  must 
ihew  such  cause  as  an  excuse  on  his  part,  and  if  that  were  a 
defence,  he  must  shew  that  his  presence  was  not  necessa-  , 
ry."  They  cited  10  Mod.  75;  and  also  jE/u.Dorwcr'scase>t 
to  shew  that  it  was  not  necessary  to  allege  that  the  de^ 
findant  had  no  reasonable  cause  of  absence.    As  to  the 
venue,  they  said,  it  was  not  necessary  to  lay  a  venue  to  a 
negative  aJlegation. 

BuREouGH,  contrHt.  ''A  venvtt  must  be  laid  in  a  cer* 
tain  place,  in  a  certain  vill ;  but  here  are  several  places 
mentioned  and  not  one  of  them  laid  as  a  vill.  The  words, 
then  and  there  met  together,  refer  to  *  the  Guildhall  of  and 
within  the  borough  aforesaid,'  but  that  is  no  venae.  Aa 
indictment,  laying  the  offence  at  the  Guildhall  of  London, 


*  The  first  clause  of  the  statute  provides  that  the  rouyor,  dec. 
who  ought  to  hold  and  preside  at  the  meeting,  being  absent,  the 
nearest  in  place  to  him  may  hold  the  court.  The  argument  must, 
tacreforc,  be  understood  of  an  attendance  of  the  mayor,  &c.  as 
*n  elector  i-equired  by  the  charter^  and  not  remedied  by  this 
clause. 

•  2  Uonard,  p.  5^ 
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IM*.        has  been  held  bad  at  the  Old  Bailey  "    He  then  cited 
5][7        ^^  Hale^s  Pleas  of  the  Crown,  c.  25,  s.  23.    as  to  tlie 
•««"»       venue  in  barratry,  which  by  some  has  been  held  not  ne- 
cessary, but  in  Easter,  '23  Car.  II.  in  Lamft*scase,tiie 
indictment  was  quashed  for  want  of  a  venue,  and  the  for- 
mer case,  which  held  it  unnecessary,  was  overruled;  Mni 
in  Tremain's  Pleas  of  the  Crown,  a  venue  is  alleged  in  al] 
the  cases  of  barratry.  Secondly,  *'  The  indictment  should 
state  that  the  attendance  of  the  defendant  was  necessarj 
for  the  purpose  of  the  election,  and   whether  it  became 
so  by  charter  or  prescription.     Under  this  charter  it  ii 
not  necessary  that  he  should  attejid  at  the  election.    The 
election  is  given  to  the  capital  burgesses  eo  nomine  ;  bus. 
'     during  the  year  that  the  bailiff  is  in  office,   he  is  pointed 
out  as  a  separate  body.     He  is  directed  to  be  aiding  and 
assisting  to  the  capital  burgesses  ;  be  cannot,  therefore,  be 
considered  as  a  part  of  them  during  that  year ;  for  the 
charier  would  scarcely  direct  him  to  be  aiding  and  assist- 
ing to  himself.    His  presence  at  the  meeting  could  be  of 
no  service,  and  his  absence  was  of  no  hindrance  to  the 
election.    The  fair  construction  of  the  act  is,  that  if  s 
chief  officer  of  a  corporation  is  voluntarily  absent  from 
the  meeting  when  bis  presence  is  necessary,   he  ofiendi 
against  the  first  branch  of  this  section  ;  and  if  he  is  pre- 
sent and  does  any  thing  \vbich  may  break  up  the  meeting 
or  hinder  the  election,  he  offends  against  the  latter  branch 
of  it.     But  the  argument  for  the  crown  proceeds  upon 
the  supposition  that  the  word  voluntary  i$  not  material  in 
the  statute,   and  may  be  omitted  in  the  indictment,  and 
«      also  that  tlie  statute  makes  the  attendance  of  the  chief 
officer  necessary  where  it  was  not  before.    The  preamble, 
however,  shews  that  the  legislature  hnd  in  view  only  such 
an  absence  as  might  be  prejudicial  to  the  corporation,  and 
ft  hindrance  of  the  election,  or  a  dissolution  of  the  corpo- 
ration for  want  of  it." 

Lawhence,  J.  "  You  construe  the  act  as  if  it  werfe 
to  be  read  '  being  absent  or  otherwise  preventing  the  elec- 
tion." 


DovvLAND  versus  Slade. — June  7. 
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Lord  Ellen  BORoiTGH,  C.J.  "Suppose,  the  chartef  1804. 
were  to  require  the  new  elected  major  or  bailiff  to  be  pre-  "riT* 
sent^  and  the  mayor  or  bailiff>  being  present  himself, 
were  yet  to  procure  the  new-elected  mayor  or  bailiff  to  be 
absent ;  be  might  then  defeat  the  elect  ion,  and  in  your 
view  of  tbfecase,  would  fall  under  the  second  branch  of 
this  section." 

On  the  next  day  (June  15th,) 

Lord  Ellen  BOROUGH,  C.  J.  delivered  thejudgiftent 
of  the  court  to  the  effect  following  :  '^  The  attendance 
of  the  defendant  was  not  required  by  the  charter,  tlis 
attendance  was  not  necessary  ;  his  absence  could  neither 
defeat  nor  impede  the  election  :  unless  therefore  the  act 
of  parliament  itself  rendered  it  absolutely  necessary  for 
him  to  attend,  he  could  not  be  considered  as  offending 
against  it."  The  court  decided  upon  this  ground  shortly, 
which  made  it  unnecessary  to  consider  tlie  other  objec- 
tions which  had  been  made  to  the  indictment. 

JunOMENT  FOR  THE  DEFENDANT, 


Semblc,  If  a  demandant,  in  a  writ  of  right,  count  upon  the  seisin 
of  his  ancestor  in  his  demesne  as  of  fee,  omitting  and  of  right,' 
it  is  bad :  Held^  on  error ,  both  by  the  court  of  Common  Pleas 
Aid  this  court f  that  if  the  demandant^  in  deducing  his  title 
through  a  female,  describes  her  as  sister  and  heir  o/"  T.  G. 
fl«d  1/  appears  upon  the  face  of  the  count,  that  T.  G.  left  a  son 
W.G.  who  survived  his  aunt,  it  is  fatal,  because  she  could  not  he 
heir  ofT.G.  although  it  also  appears,  that  upon  failure  ofissua 
?/^W.  G.  the  issue  of  the  sister  of  T.G,  became  his  heirs. 

^  WRIT  of  right  close  was  prosecuted  in  the  court  of   D«>^i.ah» 
^e  manor  and  forest  of  the  manor  of  Gillingham,  in      Slads. 
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Dorsetsfnre,    and  the  count  founded  thereon  was  as  fol- 
lows :  •'  Thomm  Dowland,  by  AugUstin  John  Mayhasr,  his 
attorney^  demands  against  William  Sladc  and  EStabetk 
hiamfe,  IS  acres  of  land,  8cc.  and  within  the  jnrisdictimi 
of  this  cotirt ;  and  whereof  he  says  that  Thomas  Ganlp 
was  seised  in  his  demesne,  as  of  fee,  according  to  the  cusioii 
of  the  manor  aforesaid,  in  the  time  of  peace,  in  the   Uwe 
of  George  the  Second,  laie  King  of  Great  Britain,  &c. 
^nd  within  sixty   years,  now  last  past,  by  taking  the 
esplees  thereof  to  the  value,  &c.  and  died  thereof  seised, 
leaving  one  Elizabeth,  his  wife,  him  surviving,  aad  from 
the  said  Hkomas  Gamlyn,  the  right  to  the  said  tenements, 
with  the  applirtenances,  descended  and   came  tooise  Wil- 
Ham  Gamlyn,  as  brother  and  heir   to  the  said   T%oma$ 
Gamlyn,  subject  to  the  estate  of  free-bench  of  the  said 
Elizabeth,  therein  according  to  the  custom  of  the  manor 
aforesaid,  and  from  the  sfime  William  Gamlyn,  the  right 
to  the  said  tenements  with  the  appurtenances^  subject  to 
the  said  estate  of  the  said  Elizabeth  Gamlyn,  descended 
and  came  to  one  Hannah  Dorcland,  as.  eldest  cousin  and 
heir  of  the  said  William  Gamlyn,  according   to  the  cus- 
tom of  the  said  manor,  that  is  to  say,  as  eldest  daughter 
and  heir  of  Hannah  Ball,  who    was  the  only  sister  and 
heir  of  one  other  Thomas  Gamlyn,  who  was  the  father 
as  well  of  the   said    first  mentioned  Thomas  Gamlyn  as  of 
the  said  William  Gamlyn,  which  said  Elizabeth  Gamlyn 
died  in  the  life-time  of  the  said  Hannah  Dowland;  and 
from  the  said  Hannah  Dowland,  the  right  to  the  said  te- 
nements, with  the  appurtenances,  descended  and  came  tt> 
one  Thomas  Dowland,  as  son    and  heir  of  the  said  Han- 
nah Dowland,  and  from   the  said  Thomas    Dozcland,  the 
son  and  heu*  of  the  said    Hannah  DoiclanJ,  the  right  to 
the  said  tenements,  with  the  appurtenances,  descended  and 
came  to  the  said  Thomas  Doze  land,  the  now  demandant, 
as  son  and  heir  of  the  said  Thomas  Dowland,  the  son  and 
beirof  the  said    Hannah  Dowland,  and   that   this  is  his 
right;  he  the  said  Thomas  Doze  land,  the  now  demandant 
offers,  &c.     lo  this  ttTi7  of  right  in  the  manor   court, 
there  was  a  general  demurrer,  and  finally,  judgment  for 
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the  demandant;    The   fen^n^  thereupon  brought  a  writ  of       J804 
false  judgment  m  the  court  of  Common  Pleas,  where  the     j)owlan» 
judgment  was  reversed,  on  the  ground  of  an  inforniaHty  in        remit 
stating  the  descent  and  title  of  the  demandant.*     And 
now  a  writ  of  error  was  brought  in  this  court  to  reverse 
the  judgment  of  the  Common  Pleas^ 

The  case  was  very  ably  and  elaborately  argued  in 
Easter  term,  by  Abbott,  for  the  plaintiff  in  error  and 
Dam?ier,  for  the  defendant  in  error,  upon  the  same 
grounds  as  those  taken  in  the  Common  Pleas ;  mid  they 
stated  and  examined  all  the  precedents  in  the  books  upon 
the  subject,  and  also  the  precedents  in  for medon  8f  Juris 
utrum. 

Cur.  adv.  tult. 

And  on  this  day  the  judgment  of  the  court  was  delivered 
to  the  following  effect,  by 

Lord  Ellbnborough,  C.  J.  After  stating  the  case  : 
"  Two  objections  have  been  made  :  First,  that  it  is  not 
alleged  in  this  writ  of  right  that  the  ancestor,  Thomais 
Gamli/n,  from  whoni  the  demandant  claims,  was  seised  in 
his  demesne,  as  of  fee  and  right,  but  only  in  his  demesne 
^^9/fi^  9  and*  secondly,  that  in  deducing  the  right,  there 
is  a  palpable  error,  in  stating  that  Hannah  Doze  land  vvdiS 
tlie  immediate  heir  of  IVm,  Dowland,  in  which  case,  Ifati- 
nah  Ball,  her  mother>  must  have  died  before  I  I'm,  Dow- 
land,  and  then  Thomas  Gamlj/n,  the  father,  to  whom 
Hannah  Ball  h  stated  to  be  sister  and  heir,  must  also 
have  died  in  the  life-time  of  JVm.  Gaml^n,  in  which  case,' 
he,  and  not  Hannah  Ball,  would  be  heir  to  the  same  Thomas 
Gamlyn,  the  father.  This  is  plainly  contradictory  and 
absurd ;  and  this  last  objection  was  held  tQ  be  fatal  in  the 
court  of  Common  Pleas.     It  is  now  argued  that  this  is  not 


•  See  the  whole  of  the  proceedings  and  the  arguincnls  at  lenjth 
in  Slade  v.  D$xland,  2  Dos.  and  Pul.  570. 
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^^^;  erroneous,  for  that  the  allegation  of  the  ancestor's  being 
PowLAHo  seised^  an  of  right,  is  but  matter  of  form,  which  it  may 
Slipk,  ^  necessary  to  omit  in  some  cases,  because  a  trrit  of 
right  may  be  founded  on  a  wrongjlti  seisin  *  But,iti« 
now  admitted  that  the  precedents:  are  all  of  a  seistM  as^' 
right,  and  that  there  is  not  even  the  single  exceptJon 
which  was  supposed  to  have  existed  when  the  judgmeci 
was  given  in  the  court  of  Common  Pleas.f  It  is  also  ar^ 
gued  that  it  was  not  necessary  to  allege  the  manner  k 
which  the  demandant  is  heir,  by  regularly  deducing  the 
descent,  but  that  it  is  sufficient  that  Hannah  Dow  land 
is  described  as  being  cousin  and  heir  •f  Wm.  Gamfym,  anil 
the  rest  may  be  rejected  as  surplusage,  or  the  word  heir 
is  to  be  understood  merely  as  a  word  of  pedigree,  import^ 
ing  that  the  person,  who  is  stated  to  be  heir  of  the  other, 
would  have  been  so  in  a  certain  case.  VV^e  are,  however, 
of  opinion,  that  the  judgment  of  the  court  of  Conoioa 
Pleas  must  be  affirmed.  They  would  have  decided  against 

«  the  plaintiffs,  in  error  on  both  points,  but  for  one  excep- 

tion in  the  precedents,  which  does  not  exist,  and  it  is  too 
much  to  conclude  that  the  allegation  of  the  right  may  be 

.    '  omitted,  because  a  writ  of  right  may  be   maintained  in 

certain  cases  on  a  wrongful  seisin,  merely  from  what  is 
said  by  Littleton,  in  section  478 ;  because  again  in  s.  48£, 
he  slates  an  objection  to  his  own  doctrine,  namely^  that 
the  party  shall  not  have  a  writ  of  right  on  such  a  wrong- 
ful seisin,  because,  when  the  mise  h  jointed,  it  must  be 
joined  on  the  mere  right,  and  then  be  answers  that  ohjec- 
tion,  from  whence,  and  from  the  manner  of  that  answer, 
it  appears  that  the  form  in  the  count  may  still  be  the 
same,  as  was  argued  by  Mr.  Dampibk.  The  precedents 
also  of  Juris  utrum,  which  have  been  cited,  do  not  hold 


•  lAtiUtony  8,478  and  482;  and  Lord  Coii:e*s  Commcntery  oo 
«.  482.  Co.  Lit.  280,  b.   ' 

t  Sec  Kwfafs  Entries,  title  False  Judgment,  pi.  9j  fo.S23, 
k.  ed.  1566, 
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in  this  case,  for  both  the  writ  and  the  count  are  diflPerent,        1804. 
and  the  general  issue  for  the  tenant  is,  that  the  lands  are     dqwlakd 
his  lay-fee,  and  not  held  \n  frank  almoigne  by  the  church,        »«•»"» 
as  appears  by  the  precedents  in  Cokeys  Entries,  400,  cited 
by  Mr.  Dampiee."     His  Lordship   then  proceeded  to 
consider  the  other    point,  and  cited   Bracton,  372,    b. 
where,  after  stating  the  form  of  the  count  in   a  writ  of 
right y  in  v^hich  the  descent  is,  set  out,  he  says,  Non  enim 
tufficit  ^impliciter  proponere  intentionem  suam,  sic  dicendo 
'  ptto  tantam  terram  ut  jus  nuum/  nisi  illam  fundaverit, 
quod  doceat  ad  ipsumjus  pertinere  ct  per  quam  viam  etpe^ 
quos  gradus  jus  ad  ipsum  debeat  dtcendere.     And  in  p. 
373,  b.    be  adds,  si  autcm,  in  narrationefacienda  aliquis  . 

•rticulorum  pradictorum  omittatur,  et  narratio  a  petentc 
advocelur,  ita  quod  error  revocari  nonpossit,  et  petens  cla^ 
mcum  suum  pro  se  et  hteredibus  suis  amitteret  in  perpetuum. 
This  same  doctrine  is  also  adopted  in  Fleta,  lib.  6,  c.  16. 
'*  These  authorities,  his  Lordship  concluded,  are  decisive 
to  the  second  point  of  the  objection  on  the  deducing  df 
the  descent  of  the  demandant,  and  therefore  make  it  un- 
necessary to  examine  the '  authorities  on  the  other  ques- 
tion." '  '       • 

JUDOMBNT  FOR  THE  0SFENDANT  IN  ESROB.* 


The  King  versus  Pattciiett  alias  Paget. — June  l6th. 


Semble.     The  sessions  may  order  a  logue  and  vagabond  to  be  im»» 
frUonedy  for  not  exceeding  six  months^  and  also  to  be  whip*' 


*  As  this  was  a  count  and  judgment  on  a  writ  of  right  in  an 
inferior  court,  not  of  record,  the  objections,  as  to  matters  of  form, 
were  held  lo  be  open  to  the  parties,  upon  general  demtttca^  th# 
sam^aa  if  it  had  been  upon  a  special  demurrer.^ 

4  A^ 
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'  1804.        at  die  sessions^  to  whip  ouljf  the  incorrigible  rogue^  and 
TheKiNa     ^^^J  m^J  order  biin  to  be  whipped  several  times. 


vertiu 
Patxchstt. 


Lawrunce,  J.  ''The  seventh  section  enables  bin,  the 
<rogue  and  vagabond^  to  be  passed^  by  the  single  Josiice, 
to  his  last  place  of  settlement,  and  clause  the  vark 
enables  the  quarter  sessions  to  pass,  ''  such  person,  mitU» 
mutandis,  as  afortsaid'*  But  according  to  yoar  constn.(- 
tion  they  cannot  pass  the  rogue  and  vagabond  to  b 
settlement ;  for  there  is  no  power  to  do  that  at  the  sessiou 
as  to  him,  unless  this  latter  part  of  the  ninth  seclkjQ 
applies  to  him  as  well  as  the  incorrigible  rc^ue.'^ 

Lord  Ellenborough,  C.  J.  "  Your  constmctioD  is 

defective  in  leaving  the  rogue   and  vagabond   vnpassed, 
which  was  certainly  one  of  the  objects  of  this  statute." 

Balguy.  "  There  being  a  gradation  of  offences^  there 
•ught  to  be  different  degrees  of  punishment/' 
f 

Lawrence^  J.  So  there  are,  for  the  incorrigible  rogue 
is  to  be  confined  for  two  years,  or  not  less  than  six  moQtb^; 
and  the  vagabond  for  not  exceeding  six  months." 

Lb  Blanc,  J.  "  They  have  a  power  also  of  seodiog 
him  to  the  land  or  sea  service  ;  here  they  have  adjudged 
him  to  go  into  his  majesty's  service,  without  saying  to 
which.     Is  not  that  defective  r" 

Vaughan,  Serjt.  in  support  of  the  order;  "  Tbey 
may  do  that  after  the  imprisonment  is  begun.  The  JQ»- 
tices  may  at  any  time,  during  his  iqnpriscmment,  adjudge 
bim  to  be  sent  into  his  majesty's  service  by  sea  or  land, 
if  they  shall  think  proper." 

Lord  Ellenborovgh,  C  J.  ''  The  adjudication  is 
^'  to  his  majesty's  service  either  by  sea  or  land;*'  and  my 
doubt  is  whether  they  nay  not  make   bat  good,  by  sn 
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order  at  any  time, during  bis  imprisonment;  or  whether        looi.     ' 
tliey  must  make  it  a  part  of  their  sentence  to  determine    ThTK^o 

which  ?"  vertuM 

Fattchktt* 

Vauohan.  ''The  reason  of  the  thing  shews  that  it 
ought  to  be  left  to  his  majesty's  officers  to  determine ;  for 
he  might  be  fit  for  one  service,  and  not  the  other.  They 
will  hav«  then  an  opportunity  of  judging  during  the  im- 
prisonment, whether  he  is  fit  to  go  to  the  one  service  or 
the  other." 

Le  Blanc,  J.  ''  Ana,  according  to  your  argument, 
you  must  add  also, '  whether  he  shall  go  at  all."     ^ 

Lord  Ellenborough,  C.  J.  In  giving  the  ultimate 
opinion  of  the  court;  '*  This  is  a  defective  order  in  not 
appropriating  to  which  service  he  shall  go,  for  if  they  had 
not  power  to  make  this  a  part  of  their  sentence,  then  it  is 
bad,  because  they  have  done  so,  and  if  they  had  a 
power  to  make  it  a  part  of  their  sentence,  they  have  . 
done  it  defectively,  by  leaving  it  uncertain  to  which  he 
is  to  go.  As  to  the  other  point,  it  is  still  clearer.  The 
words  are  ''  where  ant/  offender  against  this  aet,"  shall  be 
committed,  and  the  justices  at  the  sessions  adjudge  '^  such 
person'  a  rogue  and  vagabond,  or  incorrigible  rogue,  they 
may  order  such  rogue  and  vagabond  to  be  imprisoned 
for  six  months,  and  such  incorrigible  rogue  for  two  years. 
*'  uiud'  during  ike  time  of  such  persons  conjinement,  to  be 
corrected  by  shipping*  accordnig  to  his  offence,  *  and 
such  person*  may  be  passed  *  mutatis  mutandis  as  a/art' 
sai(t  and  if  such  person'  being  a  male,  is  above  twelve- 
years,  be  may  be  sent  into  his  majesty's  service.  '  t^uch 
person^  in  this  clause  is  necessarily  *  any  person  uithin  the 
act.*  '  Any  offender  against  this  act',  and  '  such  person* 
therefore,  mean  what  persons  but  every  such  person  wilii- 
in  the  actf  The  first  words  as  well  as  the  last,  shew  ttiat 
the  rogue  and  vagabond  is  within  this  clause.  .  The  tirst 
words  were  not  brought  to  our  attention  before.'' 


^5£  Casts  in  J5.  R.  in  Trinity  Term, 

^^^'  Vaughan,  Serj.  observed,  that  where  any  additional 

The  Kino  punishment  is  directed  against  the  incorrigible  rogue,  tli*! 
TATicutiT  ***t"^^>  *"  *^his  clause,  mentions  expressly  the  incorrigible 
rogue,  and  docs  not  use  the  words  "  such  persomf'^  but 
"  such  incorrigible  rogue,**  thus  clearly  coupling  them  to- 
gether in  some  respects,  and  separating  them  in  olht:/ 
but  directing  both  to  be  whipped.  He  suggested  ih.\ 
the  order  might,  therefore,  be  good  in  part,  and  bad  ia| 
part,  and  so  might  be  sustaiped.  But  by  the  court — No~ 
Th£  order  of  sesssions  must  be  quashed. 


The  King  versus  the  Inhabitants  of  Piicklechurch.— 
June  lO. 


H^here  there  is  a  hiring  at  weekly  wageSy  and  nothing  is  said  as  to  th 
terwy  the  hiring  will  be  held  weekly,  as  the  wages*  In  this  can  tkfre 
were  Hker  circumstances  in  corroboration  of  a  weekly  hiring,  partxi- 
iarly  the  servanVs  obtaining  an  occasional  increase  of  his  wages,  e^t"^ 
summer  or  winter  came,  upon  an  application  by  the  servant  to  the  mas:^r, 
and  without  a  previous  running  contract  or  stipulation  Jbr  any  time. 

The  Kino     QRDER  of  removal  of  Thomas  Pritchard,  his  wife  and 
tb*  ufhabitanti         ^l^iW^  f»*om  Pucklechurch  in  Gloucestershire,  to  /fVrftT- 
of  PucKLK-    leigh  in  the   same  county  ;   upon   appeal,  the  sessions 
CHURCH,     quashed  the  order.  The  pauper  was  settled  in  WesterUigh, 
but  about  ten  years  ago  hired  himself  to  Thomas  King  ot 
Pucklechurch,  for  eight  weeks    ending    at    Midsttmmer, 
at  5s.  per  week,  at  which  time  he  hired  himself  to  ti.e 
same  master  at  4s.  per  week  till   Micltaelmas.    At  Mie- 
haelmns  he  entered  into  a  new   agreement,   to  live  wiUi 
his  master  for  board  and  lodging  and  2s.  6d.  per  week; 
but  no  time  was  mentioned  for  the  duration  of  the  con- 
tract.    When  summer  arrived,  he  said  to  his  roaster,  "  I 
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inttst  have  more  flow,  1  believe,  master ;"  his  master  said,       1804. 
•'  Hotr  much  fftore  ?"  and  his  wages  were  increased,  an3  so    The  Kino 
varied  as  the  summer  or  winter  succeeded.    At  such  times  ,,    r^f"f*. 
when  the  alteration  took  place>  there  was  no  conversation   of  Puckijt- 
as  to  leaving  the  service,  or  dissolving  the  contract.  Tliej      <^"vncii. 
took  place  at  flie  beginning  of  the  week.  He  entered  and 
left  his  service  on  the  Bame  day  of  the  week,  Sunday. 
There  was  Hi  general  settlement  at  the  time  he  left  his 
service,  an4  some  dispute ;  he  coiild  not  remember  what 
it  was.    iThe  pauper  was  more  than  once  absent  from  bis 
service,  to  see  his  friends,  two  or  three  days  at  a  time, 
with  his  master^s  consent ;  be  served  id  the  whole  five 
years  ^d  a  quartei^,  and  received  money  on  account  at 
different  times,  a  guinea  or'hiorc,  but  there  was  no  com- 
plete settlement  of  wages,  till  he  and  his  master  parted  ; 
at  thetime^  he  was  not  paid  as  much  asLe  thought  he  was 
entitled  to;  but  Vhether  on  account  of  absence  or  not, 
he  did  BOt  know. 

Abbott  and  Hal^,  cited  2  Const.  197,  198,  200, 204, 
205,  222.  5  Term  RepJ^l.  Rex  v.  Long  Wbatton,  and 
2  East^  425,  tiex  v.  the  Inhabitants  of  Hanburj/ ;  and 
contended  that  according  to  the  principles  deducible 
from  those  cases,  the  hiring  of  the  pauper  at  Michaelmas^ 
was  a  general  hiring  for  a  year ;  and  that  the  payment  ot 
wages  weekly  had  no  reference  to  the  duration  of  the 
contract  of  service^  so  as  to  make  it  a  weekly  hiring. 

GiBBS^  contri,  was  stopped  by  the  court. 

Lord  Ellen  BOROUGH,  C.  J.  "  If  nothing  is  said  re* 
apecting  the  term  of  service,  the  circumstance  of  weekly 
wages  will  be  sufficient  to  determine  it  K>  be  a  weekly 
hiring ;  but  there,  nevertheless,  may  be  something  more 
said,  which  will  give  it  adiiferent  construction.  In  this 
very  case,  you  cannot  say,  the  first  contract  was  a  weekly 
biring;  itjwas  expressly  for  eight  weeks,  but  the  payment 

VOL.  III.  N^  23-  4  B 
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IBM.        weekly.  He  serves  for  the  term,  and  afterwards  h€  hires 

j^g  j^jj,^     again  till   Michaelmas ;  that  was  a  definite  term,    and 

ifrmi        therefore  the  payraent  weekly  cannot  have  the  operation 

he  Inhabitants     «  •    •        .1  .        .  •       .t  •      .  1  i      l* 

of  PifciLE-  ot  restraining  the  contract  m  that  case  to  a  weekly  nir- 
CHUBCH.  ing;  then  there  is  a  third  hiring  to  live  with  the  master 
for  board  .and  lodging,  and  2s.  6d.  per  lyeek ;  and  in 
this  hiring  we  have  a  wet):  only  to  indicate  the  term,  and 
the  wages  being  to  be  paid  weekly,  in  the  absence  of  every 
thing  else  in  the  case,  will  determine  it  to  be  a  weekly 
hiring.  Tiie  other  acts  of  the  parties  also  shew  that 
such  was  their  unders^uding  of  it ;  they  agree  at  Michael- 
mas  about  the  future  service^  and  nothing  is  said,  except 
as  to  the  weekly  wages;  and  as  this  is  the  hiring  stated 
on  iho  record,  it  will  be  a  weekly  hiring  if  nothing  more  is 
stated.  I'ke  King  v.  Fere  was  an  express  hiring  for  a 
year,  and  the  muster  said  to  the  servant,  ^'  You  have  been 
here  a  year,  and  I  will  pay  you  for  a  year."  In  anolber 
c'lse  there  was  a  month's  notice,  which  contemplates  & 
term  of  more  than  one  week,  and  so  the  wages  weekly 
could  not  affect  the  hiring. 

Grose,  J.  *'  This  is  a  hiring  for  a  week.  Many  circum- 
stances decide  this.  The  servant  says, '  Master  I  must 
have  more  wages.*  The  master  says, '  How  much  r'  the 
wages  were  thereupon  increased,  so  that  in  summer  thej 
were  more,  and  in  winter  less.  It  appears  from  this 
alone  the  hiring  was  for  a  week,  otherwise  the  wages 
could  not  have   been  varied  in  the  manner  stated  in  the 


Lawkence,  J.  expressed  himself  surprised  that  the 
case  should  eome  before  the  court. 

Le  Blanc,  J.  concurred. 

Lord  Ellenborough,  C.  J.     ''  I  kope  it  will  be  un- 
derstood, so  very  plain  a  principle,  as  this  is,  that  where 
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nothing  is  said  as  to  the  hiring,  and  the  wages  are  weekly^      .  ^^^• 
it  must  be  considered  as  a  weekly  hiring."  Tbc  Kj,»o 

Order  OF  REMOVAL  AFFIRMED.        the IiihabiUnt 

of  FUCILE- 
CUURCH. 


Rex  V€rsu$OsMUR. — June  7. 


Ak  inikimenty  stated  that  a  'writ  t6  arrest  one  B.  W.  issuing  out 
of  the  wtekly  court  of'  record  of  the  town  and  county  of'  the 
town  of  Poole,  directed  to  one  T.  B.  serjeant-at-mace  of  the 
said  toan  and  county  of  the  town  of  Peolcy  was  delivered  to 
him  to  be  executed^  but  did  not  state  that  T.  B.  was  an  officer 
for  the  excQuiion  ofwritSy  or  an  officer  of  the  court  ;  and  stated 
that  he  having  arrested  the  said  B.  W.  one  T.  S.  O.  4*c«  ^^d 
make  an  assault  on  the  said  T.  B.  in  the  execution  of  his  office, 
and  rescued  the  prisoner  :  On  arrest  of  judgment ,  held,  that 
a  scrjcant-at-mace«,ino/€x  vi  termini  an  officer  fur  the  execution 
of  tcrits,  and  his  authonty  does  not  sufficiently  appear  on  the 
indictment,  wherefore  the  rescue  appears  to  bt  lawful,  being  in 
defence  of  liberty. 

n^IiEi/(e/r;?d^(7n^  was  convicted  on  an  indictment  in  the        rbx 

town  and  county  of  the  town  of  Poole,  which  stated 
that  on  the  14th  day  of  July,  43  Geo.  [II.  The  mayor 
and  senior-bailifT  of  the  weekly  coart  of  record  of  the 
town  and  county  of  the  town  aforesaid  by  their  certain 
writ,  issued  Out  of  the  said  court,  benring  fiate,  See.  di- 
rected to  'W:  Critchill  and  Th&mas  Brown,  serjeants-at^ 
^nuce  of  the^Hidtotcn  and  county ;  did  command  them,  th<\t 
they  should  take  Benjamin  Willis,  if  he  should  be  founds 
8cc.  to  answer  John  Siark,  in  a  plea  of  trespass,  &c. 
tehich^htne  writ  afterwards,  and  before  the  return  thereof, 
to  wit,  on,  &c.  at,  &c.  was  delivered  to  the  said  Thonuu 
Brown,  one  of  the  serjeants-at-raace,  of  the  said  town 
and  county,  to  be  executed  in  due  form  of  law  by  virtue 
c)f  which  said  writ  the  said  T.  B.  afterwards^  and  before 

4b2 


veriui 
OtMB«« 
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I804.  the  return  thereof,  to  wit  on^  9^c.  did  take  and  axrest 
"JTT*  ^^^  said  B.  W,  in  the  same  writ  mentioned,  by  bb  body, 
rrrstti  ^^d  then  and  there  had  him  in  his  custody,  under  and 
by  virtueoPthe  said  writ."  The  mdictment  then  stated 
*'  that  the  defendant,  Thomat  Spearing  Osmer  together 
with  divers  other  persoi\§,.2f,c.  afterwards,  to  wit,  oh,  &c, 
with  force  4ind  arms,  at,  &c.  within  the  jurisdiction  of  the 
court  aforesaid,  in  and  upon  the  said  Thomas  Brown  then 
and  there  being  oue  of  the  .st7Jeani9*9i-imu  aforesaid,  in 
the  peace,  At.  and  in  the  due  axtcution  of  his  said  office  then 
and  there  being  did  make  aa  assauk^  uad  did  then  and 
thene  bent  and  ill-treat  htm,  ami  did  keep  and  detaia  him 
in  prison,  8cc.  and  him  the  said'  Benjamin  Wiliit,  from 
and  out  of  the  custody  of  the  said  Thontas  Brown  as 
aforesaid,  against  the  peace,  8cc.  ai^ainsb  the  will  of  the 
said  Thomas  Brorrn,  unlawfully  did  rescue,  8kc.*'*  It  con- 
tained also  a  count  for  preventing  hitn  from  making  the 
arrest,  and  also  for  false  imprisonment '  being  a  serjeant- 
at-macc.*  In  arrest  of  judgment,  it  was  insisted  that 
the  serjeant-at-mace  oJ*the  town  and  county  of  the  toTtn  of 
Poole,n:asnotex  vi  termini  nn  ofTicur  for  the  execution 
of  writs;  that  lironn  was  not  staled  to  be  an  officer  of 
the  court  or  an  officer  appointed  for  the  execution  of 
wrrts  ;  and  that  it  \si\^  not  stated,  ti^t  Uie  writ  ag^nst 
tyUlis  w(jLS  indorsed  to  hold  to  bail  under  the  stat.  f2 
Geo,  I.  c.  29,.  and  if  it  was  uot,  the  arrest  would'  be  ille- 
gal,^ and  the  assault  and  rescue  justifiable. 

'f  J]^iiYJ'i«  and  Mi^-RR,.  A.  (;antr(L    ^'  Il.wi]l,b9  ioteoded, 

after  verdict,  that  i^rooKi}^  was  au  oflicer  of  iKei  ^ouit, 
9nd  thait  tie  writ.  ^Tas  gpod-.  Any  wnit  pfiHvtfacie^ 
is  a  bailable  wriu  In  the  case  of  IVIikkafdi  \\  IVilitr, 
cited  by  the  t^tl  cr  skic,  VeMfusoHy  J.  said  that  a  good 
precept  was  set  out  in  an  aotion  upon  a,  bi^irbopd*  it  be* 
iugsetoiH  that  tiie  drpndant  wa»  t^rf.ested,  without  stat- 
ing that  the  writ  was  indoriied  for  bail^  as  is  seq^iii^  by 


*  IVhiskard  v.  WiUler,  l  Bar.  333, 


9^mm. 
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tbeftaHite  It  G^o.  I.  If  itia  matsMBxj  Ikok  k^iktfuld 
dppeax  that  Bremn  UikdMUhoritj  ta  anrcat  Williiy  ikmx 
itU  fliUiite^bere  tbat  /'  the  writ  wim  deUfOfed.  to  JSron^i 
to  be  executed  accordiiig  t^  jthe  exig^ooy  of  tbe  said 
9mt^  apd  tbat  the  vaid  writ  waadeUveied  Iq  bim-'lotle 
eKouted  in  due  form  of  krar;  Vy  virUieipf  whi^  uid 
imtbe  pcQceeded  to  arrest  WiU»*  Nov  he  .eodld  aet 
puteeed  to  titeaa^  the  vrit  «ti0(MMfii^  fo  hmy  and'aiicit 
Wilti$by  driiie Merited itnksa it  MtaSft  gjBod  .wnfc».faF  if 
he  proceeded  illegally,  he  would  arrest  by  colour  of  tho 
writt  only;,  and  not  by  virtut  thereof,     .   .  ,,  i 

Lord  Ell^nbojiouoh,  C.  J.  '^  The  e^pre»Hoa  iy, 
virtne  of  the  writ,  only  means,  according  to  the  terms  of 
it^  which  may  be  eilher  leg^al  or  not." 

MooRB.  ^'  ft  does  not  appear  in  tbe  indictment,  who 
is  the  proper  officer  of  tbe  court ;  but  the  pro^ccutpr  is 
stated  in  the  writ  itself  to  be  a  scrjeant-at-fnace]  ancf  % 
therefore,  must  be  presumed,  after  vci-dict,  that  ^6  'is ",tfe« 
proper  officer/'  ^  . 

Lord  Ellenboroijoh,  C-  J.  ^''Itdoes  not  appeVjj 
by  any  allegation  in  this  indictment^  that,  he  is  the  pro> 
per  officer  of  the  court/* 

\ 
•    MooHE.    "  It  is  incident  to  every  court  to  appoint  a 

proper  officer ;  1  RolCs  Abr.  i>S6,  pi.  1 . '  If  the  king  grant 

a  court  by  letters  patent,  to  hold  pfeas,   &c.  'although 

there  is  not  any  clause  toemi^oWer  ftiem  to  make  a  baifitf 

to  serve  procesd>  and  to  Sumnioti  a  ju^y,  yetititf  incident 

to  the  grant/' 

Lord  Ellenborough,  C,  J.  "  Have  you  any  case 
to  shew  that  the  directing  a  writ  to  any  person  consti* 
tatear  him  a  proper  officer  ?** 


»  Cro.  Jmc.  473- 


ttlB   •  •  - '  Cases  in  ^B."^  J?!  in  Trinity  Termy 

J^;  ^»-  BlfooiiE  thten  citea  tbwg^'s  •ca*e,*'to%heWUal  the  mA 
'Would  notmatea  foreed  constrtdtion/  in  order  la  make 
'•the  indictaiervt  bad';  'afrid  said  tKafit"  Would  be  k  hitd 
A«ofi$trActk>n'.h^  presume^  that  the  court  of  the  town  of 
*-*fo9fle  did  not  know  ivho  Was  their  proper  officer  for  ei- 
I«otttiilgtbt!ir  process,  of  that  jthcy  wilfully  directed  tbe 
•iMrii^ko  an  improper  persoti.  In.  J2aslal>  l67r  ^  ^  ^^ 
^CfitunUiy 'there  arc  preeedents,  an  whkh  it  is  stated  ib 
llhe  wrib  wdreitifrected 'mixistro ejiikkmeuti^.  . 
y..;  1  ^        •    >    /J  j    •. -i  '        •/  ' 

Lord  Ellen BOROuoti^  C.  J.-  '-'  Ministro  must  Df 
cessarily  mean  that  the  person  was  minister  or  officer  ai 
'tire 'time,  airHMt  is  'also  'ministro  eju%itm  curia.'* 

"  Brown  is  stated  to  He  a  serjeant-at-iuace  for  th« 
top^n  ,and  county  of  the  town  of  Pop/*;,  ^n(jl  that]  is  qai- 
vulcnt  to  wiwis/cr  nusdem  curia,  which  would  have  beea 
goop.  AtJtajSt  the  jury  have  found  sufficient  tosur 
Vain  tpe  judgment^  for  they  have  fouind  tlie  assaultt 
and  the  rest  is  only  a  circumstance  of  aggravation  ;  as  u 
trespass  for  hunting  brought  under  the  statute  (  audi 
W.  and  JVjT.  against^  (l^endant^eis  a  dissolute  person,  if  tbe 
j^lainti^ prowe  tfce  trespass,  but. not  the  special  circam- 
stances  of  the  defendant  being  a  .dissolute  person,  be  i< 
entitled  to  a  verdict,  though  not  to  his  costs  beyond -iOi' 
Pallant  v.  RolLf 

ri:.-..     .  '  1    .*    )!  '  .1  .'.;  .  ' 

Lprd  Elli$nborouom,  C  J.  ''They  mipbt  have  acqmt- 
Mihim  of  part  of  theip^ictflaent,  arid  foil nd  him  guilcy 
qf  the  rest}  hut  when  tl^ey  find  him  gpilty  of  the  whole 
indictment,  do  they  liot  also  find  that  it. was  a  ju^^- 
fiableassault  ona  person  arresting  Willis  without  aalho- 

'Mi'"       .-  ■■::.••■ 

Lawrence, J.  ''The  result  of  the  verdict  is, that 
Osmer  has  been  found  guilty  of  an  assault  against  a  man 
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in  ihe  due  execution  of  bis  office,  who  yet  does  not  ap-        ?^^' 
pear  by  the  verdict  to  have  been  in  the  due  execution  of        Rsx 

his  office,  since  it  does  not  appear  what  was  the  nature  of  ojf^^*. 


MooRE.  ''  If  the  words  then  and  tlurt  being  one  of  the 
Ufjtants  at  mace  tifores&id,-  are  omitted,  it  will  still 
appear  to  be  averred  that  he  was  in  the  due  execution 
of  his  office,  and  that  will  be  sufficient  to  support  the  ver- 
dict." 

Lord  Ellen BOHOTJGH,  C.  J.  ''  But  it  must  also  ap- 
pear that  his  office  had  something  to  do  with  the  exe- 
cution of  the  writ.  The  first  objection  is  decisive,  be 
is  not  stated  to  be  a  Serjeant  at  mace  of  the  court,  and  if 
he  is  not  so,  then  he  has  no  authority  to  make  the  arrest^ 
and  the  assault  is  not  illegal;  for  it  is  in  the  defence  of 
his  own  liberty,  or  if  it  is  in  the  defence  of  another,  who 
is  illegally  arrested,  it  is  even  in  that  case  not  a  breach 
of  the  peace.'' 

The  rest  of  the  court  assenting, 

The  bdle  for  the  judgmbnt  to  be 
arrested  was  mads  absolut^* 
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THE  PRINCIPAL  MATTERS. 


ABATEMENT. 

t.  PLEA  inabatcmcnt,avcrring 
that  the  promises  in  the  declara- 
tion, if  made  at  all,  were  made^ 
&c.  is  verified  by  ailidavit  actu. 
?lly  sworn  before  the  declaration 
is  ^led,  but  turns  out  to  be  ap« 
pli cable,  in  fact,  to  the  declara- 
tlon,  «vhich  is  on  promises  c  Held, 
Well  filed,  and  not  a  nullity  ;  and 
the  plaintiif  cannot  sign  judg- 
mcnt  as  for  want  of  a  plea  veri- 
fied by  affidavit.  Lang  v.  Comber^ 
M,^G€o.  III.  io8 

ABSTRACT  OF  TITLE,  see 

D£VI9I,     8. 

ACKNOWLEDGMENT     of 

Debt,    see     Limitations, 

Statute  of,  i. 
Acknowledgment    by    prin* 

cipal  of  the  act  «f  agent,  see 

Agent. 

ACTION. 

t.  No  action  will  lie  at  the 
suit  of  a  fathejr  for  seducing  his 
daughter,  ^^  quod  servitium  amisit^ 
where  the  daughter  does  not  re- 
side in  the  father's  family,  and  has 
no  intention  of  returning  to  it, 
although  she  is  not  residing  as  a 
hired  servant  elsewhere.  To 
support  this  action,  there  must 
be  some  appearance  at  least  of 
the  relation  of  master  and  ser- 
yaat  still  subsisting  between  the 


ACTION. 

father  and  his  daughter*     Anonym 
mouSy  E.  44  Geo,  III.  33^ 

And  see  JoAn/im  v.    M*Adkm^ 
there  cited. 

2.  The  39  GfO.  HI.  c.  69,  s, 
185,' which  extends  the  24 Gw.  II  • 
c.  44,  to  the  lord  •  mayor,  aider* 
men,  and  justices^  under  the  au- 
thority  of   the    same  act,     and 
further  enacts  that  no  action  shall 
be  brought  against  any   person 
for  any  thing  done  in  pursuance 
or  under  colour  of  the  act  until 
after  fourteen  days  notice^  &c. 
extends  40  acts  done  by  the  fVest 
India  Dock  company  ;  and  there- 
fore an  action  against  the  treasurer 
for  wrongs  done  by  the  company 
under  the  colour  of  the  actj  he 
beings  in  all  cases,  the  nominal 
plaintiff  of  defendant  for   them 
under  the  act,  fourteen  days  no- 
tice must   be  given  previous  to 
the  action.     Semble,  It  is  other- 
wise  in  actions  founded  on  con- 
tracts with   the  company.     fVal^ 
Us  V.  Smithy  E,  44  Geo*  IIL      347 

3.  On  Warjianty  ofHorse, 
see  Warranty,  or  Stroi(ev.  Dy» 
sotij  £,  44  Geo,  III.  400 

4.  An  action  being  brought 
upon  a  joint  contract  against  A, 
B*  and  C.  two  of  them,  A.  and  B^ 
paid  the  damages  and  costs  :  and 
afterwards  A,  brought  his  action 
against  C.  for  his  share  paid  for 
his  use  :  Held,  that  the  damages, 
having  been  paid  by  A.  ai^d  B. 

4  c 
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ACTION. 


by  means  of  rheir  joint  bill  of 
excha  ige  on  a  banker^  this  was 
a  payment  by  them  out  of  a  joint 
fund  between  them,  and  that  the 
action  again&t  C.  should  have 
been  in  both  their  names.  Sem- 
bU^  it  would  have  been  otherwise 
if  the  money  had  been  paid  by 
each  out  uf  his  separate  funds, 
there  being  at  the  time  of  the 
payment  no  general  partnership 
betw een  t hem.  Oibortu  v .  Haipur^ 
T,  j^Geo,  HI.  411 

5.  A.  compounded  with  his 
cr^itors,  «na  paid  fi,  one  ef  his 
creditors,  7s  in  the  pound  on  his 
whole  debt,  for  which  he  gave  a 
receipt  in  full;  ^.,  however, 
promised  to  pay  the  residue  when 
he  should  be  able :  B.  brought 
assumpsit  agt^lnst  A,  f6r  the  ori- 
ginal cause  of  action,  and  gave 
proof  of  hi6  abilitj^  to  pay :  Held, 
that  this  camposition  being  only 
in  consideration  of  a  less  sum, 
was  not  such  a  payment  in  satis- 
faction  as  to  extinguish  the  ori. 
ginat  debt,  and  therefore  that  the 
plaintitf  need  not  be  put  to  de. 
claie  upan  the  special  agreement 
nade  subsequently,  fett^  v.  Sut^ 
tottf  T,  44  0^0.  lU ,  415. 

6.  Actions  for  not^ccept. 
ing  stock,  sfe  Stock  Jobbing. 

7.  Actions  consolidating  of, 
Se<  PHACTiCE,  No.  17. 

%,  A.  ^  f(mt  ja/r,  covenanted 
with  A.  to  abide  the  award  of  t\ 
and,  before  the  making  of  the 
award,  married.  When  the  award 
was  afterwards  made,  h,  brought 
covenant  agaiii&t  the  husband  of 
A  jointly  with  A,  and  declared 
on  a  breach  for  non-payment  pf  a 
turn  awarded  to  be  due  to  him, 
and,  upon  the  general  issue  pleads 
ed,  had  a  verdict.  Held,  upon 
motion  in  arrest  of  judgment, 
that  the  intermarriage  of  A,  was 
a  revocation  of  her  submission, 
and  therefore  the  award  was  void  : 
but  that  the  marriage  itself  was, 
for  that  reason,  a  breach  of  co. 
venant  \  and  therefore,  it  appear- 
ing on  the  face  of  the  declaration 
that  the  defeinlant  married  before 
the  nuking  ot  the  award,  it  was 
Sufficient  after  verdict^  and  the 


AGENT. 

plaintiflf  accordingly  had  judg. 
ment.  StmbU^  if  the  marriage 
had  been  with  the  consent  of  the 
plaintiff',  the  defendants  should 
have  pleaded  it  in  bar.  Ckerneky 
v.  IViriitanlfy^  T.  ^Geo,  111.433 

9.  In  an  action  against  the  roar- 
shal  for  an  escape  on  wusiu  procrst^ 
the  plaintiff  declared  On  a  com. 
mitment  on  habeas  corpus  by  a 
judge  at  chambers,  with  a  prnt 
pa^et  pir  recorduMj  and  on  the  trial 
produced  no  record  in  evidence, 
but  the  writ  from  the  office  of  the 
clerk  of  the  papers  of  the  K,  B. 
prison  :  Held,  that  this  is  only 
^uasi  a  record,  but  good  evidence, 
there  being  no  mode  of  recording 
such  a  commitment  in  practice, 
'dtid'tht  prokt  patet  is  surplusage. 
Aiiter  in  the  case  of  a  commit- 
ment in  execution.  ^^^O  v. 
Jones^  T,  44  O^o.  HI.  457 

10.  Of  actions  against  carriers 
by  water,  Mf  Carrier. 

11.  Of  trover  by  three  assig- 
nees of  a  bankrupt,  where  a  fourth 
has  been  removed,  but  there  hi> 
been  no reasj^ignmcnt,  see  Bani- 
RUPT,  No.  7. 

ACTIONS  CROSS, 
See  Practice,  io. 

AFFIDAVIT, 

iScr  Abatement,  i. 

Practice,  S. 

AFFIDAVIT  OF  DEBT, 
6*« Practice,  5. 

Or  ENTiTLiKo  Affidavit. 
See  Practice. 

ARBITRATORS. 

5w  AssuMPiT,  3.   Award, 

Costs,  3. 

AGENT. 
5^^  Trover. 

Semhie,  Under  a  power  of  at- 
torney by  A.  tfi  B.  **  to  under, 
write  any  policyof  insurance  not 
exceeding  xooL  and  to  subscribe 
the  same  m  his  (  A.'sJ  name,  and 
to  settle  andadjust  losses,  kc" 


AGREEMENT. 

AUhougli  B.  cannot  delegate  his 
whcle  authority  to  ant  taer,  yet, 
having  signed  a  slip  for  a  puUcy 
of  insurance,    the   signature    of  i 
his  clerk  for  him,  and  in  his  ab« 
sence,   to  a  policy  made  in  pur. 
suance   thereofi  is  a  good    exe- 
cution of  the  power,   that  being 
only  a  ministerial  act,  which  he 
might    authorize  another    to  do 
for  him  ;   but   he    must  himself 
execute    the  power,  in  all  mat- 
ter:* ill   which  his  judgment  and 
discretion  are  requisite.     In  the 
present  case,  the  policy,  after  it 
was  so  executed  by  the  clerk  for 
JS.  having  been  shewn  to  A.  who  j 
then  offered  terms  of  settlement,  I 
it  was  held,  that  A,  had  adopted  i 
the  act  of  C.     Mas^n  v.  Joseph^  T-  \ 
j^GcO'  Iir.  406 

Of  Covenant  fy  Agent. 
S€<  Pleadinc,  No.  j. 

.    AGREEMENT. 
See  Insurarce,  Ko.  i. 

Respondentia. 

I.  An  agreement  to  relinquish, 
to  others  the  buslncss'of  ati  at- 
torney and  solicitor,  and  to  per* 
mit  them  to  use  die^ame  of  the 
person  so  relinquishing  business, 
ne  not  intermeddling  therewith, 
is  valid  in  law.  Also,  where 
there  are  several  considerations 
mentioned  in  a  deed,  though  one 
is  bad,  the  deed  is  good  for  the 
rest,  unless  where  the  deed  is 
rendered  void  by  act  of  parlia- 
ment. B'uHn  {Executor  oi  Bunn J 
V.  Guy^  M.  ^0<o.  III.  r 

2.  Agreement  for  ^ttlement 
oh  marriage,  executed  or  altered 
b'y  husband  after  bankruptcy. 
See  Bankruptcy,  No.  i. 

3.  A  creditor  si^ns  a  deed  to 
give  his  debtor  time  for  pay- 
ment of  the  whole  of  his  debt, 
iit>on  having  security  fon  part» 
and  several  other  creuitors 
are  thereby  induced  to  sign  the 
deed ;  biit  at  the  same  time  he 
secretly  obtains  the  security  of  a 
thi^d  person  for  so  much  as  stands 
in  the  trust  deed  on  the  personal 
security  of  th«   debtor   alone: 
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Held,  that  this  is  a  fraud  upon 
I  he  other  creditors,  and  the  ad- 
ditional security  ib  void.  ■  Srm* 
bU^  The  case  of  ftiu  v.  JUndail 
can  only  be  supported  on  the 
ground  that  no  fraud  was  under- 
stood  to  have  been  ciFected  onthe 
creditors.  Leicester  and  others 
V.  Rcsr^  Af.  4^  Geo,  III.  ^    41 

4.  A  tenant  of  a  farm  cnthled 
to  the  way-^oingcrop  of  the  har- 
vest 1801,  after  his  term  expired, 
and  pitying  rent  up  to  the  Lady- 
day  preceding  (previous  to  that 
day,  viz.  in  June,  1800,)  agrees 
to  let  in  the  new  tenant,  and  sells 
the  standing  crops,  and  takes  a 
receipt  for  the  value  thereof »  and 
also  for  aol.  **  for  th*  right  of 
cropping  the  lands  from  Jime 
iSlh:"  Held,  that,  by  this  sale* 
of  the'  right  of  cropping,  the? 
tenancy  is  not  to  be  cotisidcFcd 
as  changed,  and  the  out-going* 
tenant  must  pay  the  rent  for  the 
time  from  Lady-day,  1800,  to 
Lady-day,  i8ok  The  our-goin^ 
tenant  had  paid  tythesand  poor's 
rate  for  that  time  Pitrie  v.  Da- 
niV/,  //.  44C<r^.  HI.  J«6i 

5 .  I  St .  Decree  for  spec ific  per- 
formance— purchase  by  a  father 
whose  son  was  a  trustee^ for  tHc;- 
sale  of  defendants'  estates :  Held^ 
good,  there  being  no  positive 
proof  of  fraud,  ad.  Question^ 
whether  an  auctioneer's  clerk, 
under  a  general  authority  ro  act 
in  his  master's  ab.sence,  could 
sign  a  contract  for  sale  of  an 
est<ite  according  to  the  stattue 
of  frauds :  Held,  that  he  could, 
where  the  party  selling  kqcw  that 
he  was  so  to  act,  3d.  Wliethcr,  ■ 
where  the  clerk  of  an  auctioneer 
signs  the  contract  as  a  witness 
for  his  master  (the  agent  autho- 
rized to  scU  the  estate),  he  can 
be  considered  as  a  contracting  ' 
party  according  to  the  statute  of 
frauds :  Held,  that  he  could. 
Coles  V.  Treeothickf  in  Canc^      933 

6.  5(^BANKRUPTy  No.  6,  or 
Panioev.  Dedrlove,  H.  44 Geo,  III. 

7.  Every  memorandum  of  an 
agreement  in  writing  under  the 
statute  29  Geo,  II.  c.  3.  s.  4,  to 

4Ca 
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ANNUITY. 


ASSIGNEES. 


charge  a  defendant  on  a  special 
promise,  for  the  debt,  default, 
or  miscarriage  of  another,  must 
be  mutually  binding  on  each  par- 
ty^  and  contain  some  memoran- 
dum or  notice  of  the  considera. 
tion  of  the  promise,  otherwise 
It  is  void,  and  the  consideration 
cannot  be  supplied  by  parol,  at 
least  where  the  writing  is  wholly 
silent  on  that  head.  IVaU  v. 
Walters^  E.   44  Gto.   III.         299 

8.  Two  parties  submitted  to 
arbitration  oy  bond,  and  agiced 
therein  that  the ,  submission  to 
the  award  should  be  made  a  rule 
of  court,  and  afterwards,  by  a 
THcmorandum  indorsed  on  the 
bond,  after  the  time  of  making 
the  award  had  expired,  agreed 
tiu^t  the  time  for  an  umpire  to 
make  his  umpirage  should  be  ex- 
tended  to  a  future  day,  but  with, 
out  expressly  mentioning  that 
this  new  submission  should  be 
xnade^a  rule  of  court :  Held,  that 
this  memorandum  was  a  virtual 
incorporation  of  all  the  terms 
of  the  bond  not  inconsistent 
therewith,  and  therefore  must 
betaken  as  containing  an  agree- 
ment to  make  the  submission  a 
rule  of  court,  under  the  statute 
t&9W.  III.  c.  15.  The  case  of 
Jenkins  v.  Law^  8  Term.  Rep.  87. 
was  over^ruled,  upon  consulta- 
tion with  ttie  other  courts.  Evans 
V.  Thompson  J  £.  44  Geo.  III.     380 

9*  5e«  D  £  V I  s  £ ,  10,  as  tQ  agree- 
ment to  make  a  good  title. 

10.  G^  0/  agreement  to  be  given 
by  attorney f  at  request  of  parties 
See  Practice,  No.   16.  or    399 

1 1 .  Agreement  as  to  a  way-go. 
ingcrop.  &f  Land  LORD  and  1  e. 
MA  NT;  or  f^etrie  y.  Panie/,  H. 
j^Geo,  111.  199 

ALIEN. 

^mFrBIGHT— lNSUaAVC£,&C. 

AMENDMENT. 
See  Practice,  No.  i,  x8. 

ANNUITY. 

I .  In  ft  case  on  ii^c  annuity  act 


the  court  enlarged  a  rule  for  tb€ 
parties  in  the  mean  time  to  brin^ 
an  action  on  the  bond,  and  th« 
defendant  to  take  issue  on  th« 
payment  of  the  consideration  in 
the  very  words  of  the  act,  in  or- 
der to  raise  the  question  whether 
it  is  necessary  to  state  in  the  me- 
morial the  actual  hand  by  which 
the  money  is  paid.  Eastland  v. 
Formter,  E.  44  Geo.  IH.  356 

ANSWER  IN  Chancery. 
See  PRACTICE  i.v  Chax- 

CBRY,    No.  5. 
ARREST,    RETURNING    HOME 

FROM  A  Trial. 
5«  Practice,  No.  it. 

ARREST     FOR     MORE     THAS 

THE  Plaintiff  recoters. 
See  Practice,  No.  21,  12, 

ASSAULT. 
See  Indictment. 

I .  To  trespass,  for  assault  and 
false  imprisonment,  the  defen- 
dants pleaded  a  commitment  of 
the  plaintiff,  by  then,  as  justices, 
for  want  of  sureties  until  the  next 
sessions,  for  a  misdemeanor  on 
the  Stat.  I  IT.  &  M.  c.  18,  s.  t8, 
giving  a  penalty  of  50I.  to  the 
crawn,  and,  before  the  sessions, 
the  prosecutor,  with  the  consent 
of  tne  defendants,  agreed  to  the 
discharge  of  the  plaintilf ;  and 
thereupon,  at  the  sessions,  he  was 
discharged  by  the  coiirt,  and  ac- 
cepted such  discharge,  in  satis- 
faction of  the  assault  and  false 
imprisonment  :  Held  bad  on 
demurrer  ;  for  the  making  up  a 
prosecution  for  a  public  misde- 
meanor is  '  illegal,  a^nd  no  sa. 
tisfaction;  and  if  there  was  any 
satisfaction,  it  moved  from  the 
prosecutor,  and  not  from  the  de- 
fendants Edgcumbe  V.  Roi^  T 
^\  Geo.  ill.  ^  51^ 

ASSETS. 
See  Banrrupt,5. 

ASSIGNEE,  removal  OF, 
See  Bankrupt,  No.  7. 


ASSUMPSIT. 


ASSUMPSIT. 


S«J 


See  Limitations,  statuu  of; 
Marriage  Artici.e«4  see 
Agreement,  7. 

1.  Assumpsit,  for  that  5.  /*. ' 
B.  deceased,  beiog  ir»iiebt^«l  to 
the  plaint irl"  at  tiic  tin\c  (>i"  hi> 
death,  A^.  the  wife  of  tlie  dcten- 
dant,  before  her  internarriage, 
in  consideration  thereof,  and  in 
consideration  that  ihe  ulaintitf,  at 
her  lequest,  would  torbcar  and 
give  dyy  of  payment  of  the.  said 
debt,  undertook,  &c. ;  Held  ill 
on  special  demurrer,  for  not  stat- 
ing cither  that  N.  or  any  other 
person  was  liable  to  be  sued.  A 
general  forbearance,  liV.e  the  for- 
bearance of  an  individual,  is  not 
a  good  consideration,  unless  there 
is  somebody  to  be  foi  borne. 
Jonrs  V.  A/kburnham  and  IViff,  U 
A^Geo.Ul.  188 

2.  A  surgeon  attends  a  pauper 
for  some  time,  giving  credit  ti) 
the  pauper's  father  for  payment 
of  his  bill;  but  he  becoming  un- 
able to  pay,  and  the  pauper  still 
continuing  ill,  the  surgeon  ap- 
plies to  the  overseers  of  the  poor, 
to  know  whether  he  shall  coniiiuie 
llJS  attendances  at  their  ex  pence ; 
they  say  they  will  give  no  aurho- 
rily,  but  if  he  brings  in  a  reason- 
able bill,  they  vv*ilT  see  it  paid. 
Upon  motion  for  a  new  trial, 
held,  the  attendance  of  the  sur- 
geon being  divisible,  he  may 
recover  for  the  latter  attendances 
on  the  credit  of  the  overseers, 
^Kithout  proving  a  promise  m 
writing.  LytU  v,  Higgins^  ^.44 
Cso.  III.  305 

3.  Assumpsitagainst  the  drawer 
of  a  bill  of  exchange  drawn  in 
America,  on  a  merchant  in  Lon- 
don, proterted  for  non-accept- 
ance; plea  of  bankruptcy,  certi- 
ficate, and  discharge  thereby  in 
America.  Held,  that  the  parties 
bein^  resident  in  America  at  the 
makmg  of  the  bill,  this  is  a  good 
discharge  heie,  if  it  is  so  in 
America  ;  for  the  contract  de- 
clared upon  arises  solely  in  Ame- 
rica. The  engagement  of  the 
d^'^yttX'  is,   that  he  will  pay  in 


America,  if  the  bill  is  not  ac- 
cepted in  London.  PMtr  mmd 
another  y.  hromn^  E.  44  ^•'  HI* 

.   4.  By  an  ord^r  of  hid  PrimM^  a 
verdict  was  taken  fur  30!.  aind 
40s.  costs,  subject  to  arbitration^ 
and  the  c6:>ts  of  the  caase  ware 
to  abide  the  event  of  the  ar^itfaJ 
tion,  and  a  verdict  was  to  be  en- 
tered iot  such  sum  only 9  if  any, 
as  sh.ould  be  found  to  be  due. 
The  arbitrators  awarded  7»1.  ti* 
be  due:    Held,  that  the  pjaiotiff' 
could  not,  on  (his award,  rrcovci' 
either  the  70I.  or  the  30L     For' 
I  he  arbitrat.rs  had  no  power  toi 
award  more  than  30I.  and  \X'-W 
probable   they   might    not  have 
awarded  even  36L  had  they  not 
taken  something  into  their  c:oo. 
sidf  ration  whicli  they  ought  not'  , 
to  have  done.     Semble.-    If  the' 
arbitrators  had  awarded  the3oL 
distinctly,,    according    to    their 
authority,  and  added  adadjudi-^ 
cation  that  4ol.    more  was  still 
due,  the  court  might  have  held  ^ 
tl)e    a  Wind    good    in    parti— -<J.- ' 
Whet  her  the  court,  upon  motion, ' 
will  permit  the  plaiotilF  to  have 
exccurion  for  3ol.andcofts?  Bat- 
ncr  V.  Charllon,  E. 44  Geo,  III.   36 1 
.5.    Assumpsit    by    executors- 
containing  two  sets  of  counts,  one 
upon  promises  made  with  the  tcs-' 
tator:   the  other  stating  that  the 
defendant  being  indebted  to  the  > 
tedator  for  goods  sold,  after  his* 
death,  promised  to  die  plaintHF:;, 
executor,      and    executrix,     at' 
aforesaid,    to    pay.    Sec, ;    also, ' 
that  the  defendant  accounted  with* 
the    plaintiB^'s   as  executrix   and 
executors  as  aforesaid,  concerning 
money  due  to  the  plaintiff,  exe- 
cutrix, and  executors,   as  afore- 
said, and  being  thereiuion  found 
indebted  to  the  pUintins,  execu^ 
trix    and  executors  as-  aforesaid, ' 
promised  to  p;£y  them,  executor  ' 
and  executiix,  as  aforesaid  :  also, 
containing  a  count   for-  interest 
due  to  the  plaintiifs  as  executrix 
and  executors ;    H»ld^  on  error,  . 
that   the  count    on   an   account 
stated,  could  not  be  joined  with 
the  counts  for  goods  sold,   Sec. 


s^ 


ATTACHMENT. 


Q.  Whether  a  coant  upon  pro. 
mkes  with  one  as  executor,  can 
be  ioined  with  others  on  promises 
with  the  testator.  Henshail  v. 
JkUris  €nd  Anotker^  E,  44  Geo.  III. 

6.  Msumpsu  far  TiTMis,    if« 

t«ON»OM       COUKT      OF       COR. 

»CI£KCE. 

.  7.  In  assumpsit  by  an  executor 
^^  floods  told  and  delivered,  the 
deliverfwas  prcred  by  one  wit- 
•ess,  biit  he  also  sw.ore  that  he 
was  partner  with  the  deceased, 
MBtwithstanding,  from  a  paper 
written  by  himself,  the  debt  ap- 
geared  to  have  been. due  only  to 
Ihe  deceased;  the  jury  found  a 
▼erdsc^t  for  the  plaintiif  for  8l. 
14a,  and,  ^  notwithilanding  the 
«Bi»Unes8  of  the  debt,  the  verdict 
was  set  aside.  Semhle^  The  jury 
oaMiot  give  credit'  to  part  of  the 
t^tinMmy  of  a  singU  witness  and 
Fieiecl  part.  Madgej  Exeattar  ef 
riMMi, v.fear^ T.  44 Cto,  III.  409 
S.  J.  a  captain  of  a  Dutch 
al^ip^  took  M.  on  board,  at  the 
Inland  of  Demarara,  toeether 
with  his  luggage  and  fjimily,  to 
carry  him  to  Flushing,  in  Hoi. 
land;  the  ship  was  captured  as 
prize  to  a  British  ship  of  war, 
aiid  libelled  with  the  cargo  in  the 
British  court  of  Admiralty  ;  jS. 
the  passenger  was  released  and 
lua  liiggage,  dtfacit^  restored  to 
him^  but- not  by  adjudication  of 
the  court ;  .such  part  of  the  cargo 
a$  was  British  property  was  re. 
stored  to  the  o^vners,  ^nd  the 
rpst 'condenmcd  as  prize.  The 
vnssei  was  claimed  by  a  British 
subject.  Pending  the  suit  in  the 
/isdmiralty,  A.  brought  assump- 
sit against  B*  for  the  passage  mo. 
ney,  .with  SL.fuanttmmtrtat  pr9  rata 
itineris;  Htidp  that  the  plaintiff 
cottld  not  recover;  at  leaft,  not 
until  the  court  of  Admiralty  luui 
decided  on  the  question  of  prize. 
Xhe  plaintiff  was  therefore  non. 
suited.  .  Scmhky  passagr  money 
i s;4he>  same  as  freight ,  Afa/A^  v . 
B^tTf  r.  44 ^•.  HI.  447 

A(TT  ACHMENT,  Jhr  nm^pay. 

MffftofCoftS. 
£CC0STS|   No*  9. 


BA1L.B0N1>. 

ATTORNEY. 

Sff  LovDOjf  Court  of  Conscience  act. 
See  Agreement,  No.  i,  or 
BkBH,  executor,  v.  €*/,  M.  44 Cw. 
III.  1 

Infmt  employing"  an  attorney,  tee 
Practice  in  Chakcert, 
No.  1.  FoT:f.'r  of  see  ante,  Ac  imr. 
No.  1.  Mason  v.  JcsefA^  T.  44 
Ceo.  III.  406 

See  Practice,  No.  16,  as  togk- 
hg  copies  of  Deeds,  &c.  to  farlieS 
in  a  cause, 

AUCTIONEER. 
SeeAGtLZi,URvr,S'    I>£visc,  lil. 

AWARD. 
See  Practice,  No.  xi,  (ofen^ 
titfing  affiiavits}^  No.  i;,  (of 
agreement  to  make  submission  a  ruU 
^  court),  see  ASSUMPSIT^  j. 
Cos'ts,  No.  3. 

'BAIL. 

I .  Time  refused  to  be  enlarged 
for  the  bail  to  surrender  the  prin- 
cipal, where  he  is  detained  in  a 
foreign  country  by  order  of  the 
government  there.  Grant  ▼.  /#• 
gan,  M.  44Gr(v  III.  la 

BAIL-BOND. 
BAIL,  D& posit  in  Lieu  •?. 

I.  Where  money  ii  deposited 
with  the  sheriff  in  lieu  of  bail, 
under  the  statute  43  Geo.  111.  c. 
4^,  s.  a,  the  court  wilU  upoa 
bail  being  put  in  and  perfected, 
order  it  to  be  repaid  to  the  tMil, 
or  other  person  by  >%hom  it  was 
actually  deposited,  and  not  to 
the  defendant.  Nunn  v.  PouteU, 
Jtf.  44(rf».  III.  13 

1.  On  payment  of  money  to  the 
sheriff  upon  an  arrest,  it  will  be 
presuinca  that  it  was^aid  as  a 
deposit  in  lieu  of  bail,  under  the 
Stat.  43  Geo,  III.  unless  a  dis- 
char^fc,  or  some  acknowledgment 
in  writing,  be  given  to  the  defeo- 
dant  for  the  debt  and  costs.  The 
payment  of  the  debt  with  20I. 
.raises  a  strong  prfesttmptton'that' 
it  is  Bot  an  i£solute  payment  m, 


BAUKRUPt. 

discharge  of  the  debt  and  costs. 
Ifavt  V.  BroiHury^  //.  ^j^Geo.  III. 

'         127 

BANKRUPT. 

I.  An  agrc^incot  made  before 
marriage,   and  a  deed  of  settle- 
ment pursuant  thereto  after  mar- 
riHge,  will  bind  the  creditors  in 
cajkC  of  the  bankruptcy  of  the 
husband ;  but  there  being  a  mis- 
take in  the  articles  and  settlement 
in  this  case,  which  were  altered 
by  the  consent  of  all  parties,  and 
re-executed  without  a  new  stamp, 
after  the  bankruptcy  :  Held,  that 
the  alteration  being  not  even  in 
pursuance  of  a  parol   agreement 
before  marriage,  did  not  bind  the 
creditors ;  and  yet  that,  notwith- 
standing  the  alteration  and  re. 
execution,  the  deed  and  articles 
were  good  as  to  the  original  sti- 
pulations,  for  they  could  not  be 
avoided  without   the  consent  of 
the  feme  J  who,  by  reason  of  her 
coverture,  cpuld  give  no  consent. 
S^aw  V.  Jackvian^   M.  44G.  III. 

a.  Those  who  are  parties  and 
privies  to  an  assignment  of  all  a 
trader's  effects,  cannot  sue  out  a 
commission  upon  it  as  an  act  of 
bankruptcy ;  but  a  commission 
being  sued  out  by  a  person  not 
privy  to  the  assignment,  they 
may  be  chosen  assignees.  A 
trader  agreed  to  execute  an  as. 
signment  of  all  his  eife^U  to 
trustees  for  the  benefit  of  credi* 
tors,  which  was  accordingly  pre- 
pared and  executed  by  hini,  and 
a  great  part  of  ihe  creditors :  the 
bankrupt  executed  the  d'eed  wixh 
an  intention  of  carrying  it  into 
effect  i  but  the  creditors  had  pre- 
viously concerted  amongst  them, 
sevles,  that  it  should  be  used 
only  tor  the  purpose  of  making 
him  a  bankrupt,  and  did  not 
commiuiicatc  that  intention  to 
him;  another  creditor,  who  had 
never  assented  to  the  deed,  sued 
out  a  commission*  Held,  that 
this  was  an  act  of  bankruptcy  in 
the  trader;  tbc  purpose  of  a 
fraudukaVc^nveyuccbcinig  ef. 


BANKILUPT.         s*f 

fected  by  him  as  far  as  it  wa«  w 

his  power  to  do  it.     Tappendenet 
al.  V.  Burgess  J  Af.  44  Gep.  III.   34 ' 

3 .  A  commission  of  bankruptcy 
cannot  be  taken  out  by  a  person 
who  is  appointed  and  acts  as  a 
trustee  under  a  deed  of  assigm- . 
nient  for  the  benefit  of  creditor^ 
although  he  does  not  actually" 
execute  the  deed.  Ex  parte  fyM*  . 
/«yinrc  maiiey,  Af.  44C?w.  III. 

iiS 

4.  Where  a  docket,  is  strtick  for 
a  commission  of  bankruptcy, 
although  the  commission  is  not- 
issued  within  the  time  limited  by 
the  general  order,  yet  a  second 
commission,  cannot  be  sustained- 
without  an  order  of  .superstikas. 
fur  the  first.  In  re  HaU  ex  parte 
Dods.  xaa 

5.  A  testator  directed  that  his. 
trade  should  be  carried  on  after 
his  death  by  his  wife,  for  the  bft. 
nefit  of  herself  and  children  j  and, 
for  enabling  the  wife  so  to  do,  lie 
authorized  his  trustees  to  peniiit 
her  to  retain  the  stock  in  tcade* 
upon  her  giving  notes  of  liand 
bearing  interest,  and  also  to  ad^* 
vance  out  of  his  personal  estate 
iool.  as  a  capital  to  carry  on  the- - 
buMness.     The  widow  becoming 
bankrupt,  the  trusrees  were  pci« 
mittcd  to  prove  the  notes  (ot  thei 
stock   in    tiade,    and   the    6oqL 
advanced.      These    proofs    the. 
Chancellor,  on  a  former  petition^ 
ordered  to  be  expunged,  reserving 
the    point,    whether,     whcrt    a 
testator  directs  his  executor  to*- 
carry  on  his  trade,  not  only  the 
part  embarked  in  obedience  to 
that  direction,  but  the  whole  be 
liable  to  all  the  debts  to  which 
the  concern  is   subject  7    Held». 
that  the  part  directed  to  be  em* 
barked  is  alone  liable,   contrary 
to  the  decision   in    Hankty  and 
Hammond*    Ex  parte  Gariand  in  re. 
Ballman  in  Cane.  aa9 

6.  A  schoolmaster  takes  the. 
son  of  B.  to  board  for  half  a. 
year,  ending  the  a4th  of  Junet; 
the  son  is  taken  home  for  thei 
holidays  4)n  the  iStii ;  B,  becoiiic& 
bankrupt  on  the  2Qth :  Held,  the «» 
I  l{9\ji  yearns  bo^d^is.not.  a^dcbt  • 


56S    BILLS  OF  LADING. 

provcabt^  under  the  commission 
against  B,  and  thcrefure  not 
barred  by  hi$  cerriKcate.  Smbht 
Thestamtes,  7  Gfo  I,  c.  31,  and 
S  Gee.  II.  C.  30,  ap]i!y  only  to 
the.  written  ^ccu^ties  therein 
neationed,  and  debt>  securtd 
thereby.  Parsloe  v.  Diarhve,  If, 
44(70?.  III.  281 

7.  Where  one  of  four  assignees 
€)f  a  bankrupt  is  removed  by  or- 
der of  the  Lord  Ckancfllor^  with- 
out appointing  another  or  a  new 
assignment  being  made  by  the 
commissioners,  or  a  re-assign- 
ment by  such  temoved  assignee, 
the  three  remaining  assignees  can- 
not maintain  trover  for  the  whole 
of  at  ship  belonging  to  the  bank- 
rupt, but  only  for  three-fourths 
thereof,  for  the  uhole  property 
in  the  bankrupt's  effects  is  not 
vested  in  them  by  such  order  of 
removal  alone.  Bfpxam  v.  Hub- 
Sard,  T.  4^  Geo.  III.  487 

BARON  AND  FEME. 
See   Practice,   No.  4,   or    Co<k 
pery.  Hunc/tin,  H.  44  Geo.  III. 
281 
•5?/ Action,  No.  8,  as  to  re- 
vocation, by  marria<;c,  of  «^iibniis- 
sion^  by  a  feme  sole,  to  arbitration. 

BILLS  of  EXCHANGE,  Sec. 
<f^  Assumpsit,  (?),  &:c. 

BILLS  of  LADING. 

1.  A.  purchases  and  ships  goods 
for  B.,  and  sends  a  bill  of  lading, 
unindorsed  to  him.  The  goods 
are  received  by  B.,  who  sends 
the  bill  of  lading  to  C,  to  satis- 
fy a  debt;  he  gets  possession  of 
them ;  B.  then  becomes  bank- 
rupt. A.  sends  the  bills  of  lading 
indorsed  to  his  correspondent,  to 
secure  the  amount  of  the  bill, 
drawn  on  B,  on  account  of  the 
goods:  Held,  that  B.  has  only 
the  right  of  stopping  in  transitu, 
and  the  indorsee  ot  the  bills  o{ 
lading  cannot  mai«taia  trover  for 
tlie  goods.  Billsofladit^g  pass  the 
property  ia goods,  only  when  for 
a  valuable  consideration,  and 
'Without  notice  of  a  prior  claim^ 


CHART£R- 

and  are  not  analogous  in  all 
rc\>pett:>  to  hills  of  exchange. 
An  airent  who  purchases  goods 
lor  another  has  the  fame  right 
of  stopping  in  transitu  as  the 
original  seller  Coxe  &  al.  v. 
Harden f  M.    44  Geo.  III.  a& 

Ca.  &A^  iff  Practice,  5. 

CARRIER. 

1 .  A ,  a  common  carrier  by  wa- 
ter gave  notice  that  «' he  would 
not  be  rejjponsiblc  for.any  loss  or 
damage  to  any  cargo  put  on  board 
liii  vessels,  unless  it  happened  by 
want  of  ordinary  care  and  dili- 
gence in  the  master  or  crew, 
and  then  only  to  lol.  per  cent. 
on  the -amount  of  the  loss,  and  • 
not  beyond  the  value  of  the 
vessel  iind  the  amount  of  her 
freight;  and  that,  if  any  person 
desired  to  have  goods  carried  free 
of  any  risk ,  in  respect  of  loss  or 
damage,  whether  by  the  act  of 
God  or  othenvisc,  they  must 
make  a  special  agreement  on  pay- 
ment of  extra  treight  :'*  Held, 
that  notwithstanding  this  notice, 
the  carrier  is  answerable  for 
the  whole  of  any  loss  or  damage 
arising  by  his  own  default,  asm 
case  the  vessel,  at  the  time  of 
loading,  be  leaky  and  not  sea- 
wortlry.  The  n-tice  applies  only 
to  losses  by  re»  on  of  tlic  default 
of  others,  not  of  himself.  •  Lyon 
and  Another  v  .  McllSy  T.  44* 
Geo.  III.  47« 

CASES  everrulrd. 

Jenkins  v.  Law,  3  T.  Rep,  87, 
i«  Agreement,  8. 

Rex  V.  Inhabitants  oiGanlingay. 
S^<r«PLEADrvG,  19. 

Feise  V.  Randall^  see  Agree- 
ment, 3. 

CERTIORARI. 
Stt  Costs. 

And  Rtx.  V.  Nottingham y  31. 

charter; 

Se/CdRrOILAT10». 


COALS. 


CONVICTION^         SSf 


CHARTER-PARTY. 

Sfe  Plbadino, 

f 

CHIL1>,  Custody  op. 
Se€  HabcasCorpus.. 

COALS. 

I .  In  an  action  on  the  3  Oeo,  III. 
«.  26,  s,  4,  imposing  a  penalty 
on  persons  selling  one  sort  of  coals 
for  another*  a  contract  was  prov- 
ed in  Middlesex  for  the  sale  of 
Wall's  End  coals,  without  spe- 
cifying a  particular  parcel,  and 
the  defendants  afterwards  fraudu- 
lently delivered  other  coals  to 
the  vendi*e  in  London ;  Held, 
that  the  sale  not  being  complete 
until  delivery,  the  venue  should 
be  in  London.  In  the  same  case 
the  coals  delivered  were  deficient 
in  quantity,  there  not  being  three 
bwful  bushels,  of  the  bushel  of* 
.  *i  Anfie^  put  into  each  sack : 
Held,  that  under  the  13th  sec- 
tion of  the  statute  3  Geo.  II. 
c.  16,  the  true  quantity  should 
h.iye  been  put  into  the  sacks  in 
Middlesex,  where  they  were  fill- 
ed; and  this  being  a  local  omis- 
sion of  a  local  duty,  the  venue  in 
a  count  for  this  offence  should  be 
laid  in  Middlesex.  Bnttrrfitld  qui 
tarn  v.  Windle,  ^\Geo.  III.  66 

1.  To  found  an  action  against 
the  vendor  df  coals,   not  having 
obtained  a  coal    meter's   ticket, 
for  a  penalty  of5ol.  on  the  19th 
Gto,  II.  c.  35.  s,  II,    the  plain- 
tiff need  not  proceed  to   convict 
the  offender  before  a  justice  of 
the  peace,  though  that  clause  of 
the  act  contains  the  words  being 
thereof  convicted  by  the  oath  of 
two    credible    witnesses     before 
one  or  more  justices,   &c.     For 
by  the  list  clause,  which  enacts, 
that  all  penalties  above  5I.  shall 
be  recovered  by  action  in  the  su- 
perior courts,  those  word*  must 
be  taken  to  apply  only  to  the  case 
of  the  5I.  penalty  upon  the  carter, 
imposed  by  the  same  11th  clause. 
Stm6U.  A  coal  waggon  is  within 
the  clause,  though  the  act  con- 
tains only  the  words  cart  or  carts. 


Pei»  qui   tarn  ▼•   HaguCf.   T.  44- 
Gto.  III.  417 

COMMITMENT     on      Hahea$ 

Corpus, 
See  Habeas  Corpits,   or    Ac- 
tion, 9, 

COMPOSITION  with  Creditors, 
hew  far  a  ^discharge. 
See  Action,  No.  5. 

CONDITION. 
5ff  Copyhold,  No.  i,   and  Dd 

'dem  Nunn  v.  Lufkin,  90. 
Landlord  and  Tbnant,  ibid» 

CONFIRMATION. 
See  Ao£NT,  &c.  ' 

CONSOLIDATING  Actions, 
penal  actions^  not  to  be  consoli- 
dated, j«  Practice.  No.  17, 
or  Benton  v.'  Praed^  T,  44. 
Geo,  413. 

CONSIGNOR    ajid    CONSIG- 
NEE. 
I«^Trover. 
Coxe   and  Others  v.  Harden  anS 
Other s^  M.44.  G^o.  III.  p.  ao« 

CONSTABLE. 
See  Trespass. 

CONTRACT. 
See  Agrbkment* 

CONVICTION. 

X.  The- act  of  selling  a  single 
piece  of  plate  exceeding  five 
pennyweights,  does  not  consti- 
tute a  trading  within  the  stat.  31 
Geo.  II.  c.  3.  s.  6,  so  as  to  sul>« 
ject  the  party  to  a  penalty  for  not 
taking  out  a  licence.  Rex  v. 
Buckle y  M.  44  Geo,  III.  49 

i4  Semble.  The  sessions  may- 
order  a  rogue  and  vagabond  to 
be  imprisoned  for  not  exceeding 
six  months,  and  further  to  be 
whipped  as  well  as  an  incorrigi- 
ble rogue,  under  stat.  17  Geo,  II- 
c.  5,  s.  9,  and  to  be  passed,  or  to 
be  employed  in  either  his  majes- 
ty's se%  or  land  service,  at  any 
4D 
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COPYHOLD. 


COSTS. 


time  before  the  end  of  hU  confine- 
ment, but,  a  conviction  at  aebsions 
adjudging  a  rogue  and  vagabond, 
above  twelve  years  of  age,  to  be 
sent  and  employed,  at  the  end  of 
his  confinement,  in  his  majesty's 
service,  without  saying  in  which 
service,  was  quashed  for  informa. 
lity.  For  if  this  order  ought  to  bo 
made  a  part  of  the  sentence,  it  is 
defective ;  or  if  it  ought  not,  then 
it  is  bad  in  that  respect.  Rfx 
▼  .  Pag€i,T.  Cfo.  in.  547 

CONVEYANCE  fraudv- 

LENT. 
Set  GUARDIAK. 

COPYHOLD. 
See  Devise  (6). 

I .  A  copyholder  leases  for  one 
year  certain,  and  at  the  end  there- 
of, from  year  to  year,  for  thir- 
teen years  more,  (in  all  fourteen), 
if  the  lord  will  give  licence,  and 
so  as  the  same,  or  any  part  there- 
of, shall  not  become  forfeited,  or 
liable  to  forfeiture,  with  a  cove- 
nant for  quiet  enjoyment  of  the 
said  term  ;  and  also,  in  a  certain 
case,  for  the  lessor  to  re-enter  on 
any  part,  upon  giving  one  year's 
notice,  and  making  satisfaction  to 
be  settled  by  arbitration.  The 
copyholder  afterwards  surrenders 
to  a  trustee  for  the  lord,  with 
notice  of  the  lease,  and  a  reser- 
vation of  all  subsisting  leases. 
The  lord  withholds  his  licence, 
but  receives  quit-rents,  and  his 
trustee  gives  notice  to  quit  : 
Held,  that  the  lease  is  only  from 
year  to  year,  and  no  forfeiture, 
the  licence  of  the  lord  being  a 
condition  precedent  ;  that  the 
tenant  being  ejected,  his  only 
remedy,  if  any,  is  in  equity. 
Doe  d.  Aunn  v.  Lufkin^  M,  44 
CeoAU.  90 

a.  On  a  conditional  surrender 
of  copyhold  lands,  by  way  of 
Mioitgage,  the  le^al  estate  re. 
mains  in  the  mortgagor  until  the 
admission  of  the  mortgagee,  and 
will  not  pass  by  ihe  will  of  the 
mortgagor,  or  his  heirs,  without 
surrender  to  the  use  of  the  will. 


Dee   dem    Shewen    v.    WnUs    and 
Other  1,  £.  44  Gte.  III.  363 

CORPORATION. 

1.  ^^f  The  King  v.  Tiemtm,  Af. 
^  Geo,  III,  lOf 

2.  Indictment  on  statute  11 
Geo,  I,  c.4.  s.  6,  against  a  bailiff 
of  a  corporation,  for  not  attend- 
ing at  the  election  of  a  new  bai- 
lifi*:  Heldr  that  as  he  was  not  one 
of  the  electors  of  the  new  bailiff 
under  the  charter,  his  absence 
could  not  impede  or  hinder  the 
election  ;  and  he,  therefore,  was 
not  within  the  statute.  The  sta^ 
tute  does  not  make  the  attendance 
of  the  mayor,  bailiff,  or  chief  otfc- 
cer,  necessary,  where  it  is  not  &• 
by  the  charter.  Rex  v.  C^rry^ 
T,    44  Geo.  III.  5iS 

COSTS. 

^mPkactice,  andpRACTiCE  ix 

Chance&t,  No.  a* 

I.  Where  an  indictment  has 
been  originally  preferred  afti 
found  at  a  sessions  for  a  city,  and 
removed  into  the  court  of  King's 
Hench  by  writ  of  certiorari^  and 
then  sent  down  to  be  tried  by  a 
jury  of  the  county  at  large,it  is  not 
necessary  that  the  party  removing 
it  should  enter  into  a  recognizance 
in  the  sum  of  ^ol.  under  the  sta* 
tute  of  38  Geo  III.  c.  52,  S.11. 
Rex  v.  Sottingham^  M,  44,  Geo.  III. 

a.  Rule  obtained,  on  affidavit 
by  several  persons,  inhabitants  of 
a  parish,  to  shew  ^ause  %v-hy  a 
presentment  against  the  inhabU 
tants  should  not  be  discharged, 
&c. :  This  rule  being  discharged 
with  costs,  the  court  granted  an 
attachment  against  these  persons 
for  non-payment  of  the  costs  of 
the  rule,  and  not  against  the  in- 
habitants. TAe  King  v.  tJke  hkahi^ 
tanti  of  New  Windsor,  16S 

3.  Where  the  rule  to  return  a 
writ  expires  in  vacation,  the  she- 
riff has  tilUhe  next  term  to  return 
it«  Such  a  return  before  the  sit- 
ting of  the  court  on  the  ist  day 
of  the  subsequent  term  was  held 


pET>IMUS. 

gv)od.  Q.  Whether  he  has  not 
three  days  in  that  term  ?  Anony. 
fnous,  T,   44  G^o.  III.  427 

4.  Of  costs  to  defendant,  where 
plaintiif  recovers  less  than  he  ar- 
rests  for,  see  Practice,  No,  ai, 

22. 

COVENANT. 

See  PLBADIWa. 

1.  Negative  and  disjunctive  co- 
venants, performance  of  cove- 
nants generally,  106.  Hall  v. 
Cazenove,  H.  44,  Geo,  III.        272 

2.  {Independant  covenants)  see 
Pleading. 

3.  See  Action,  No.  8,  or 
Charnley  v.  WinstanUy  and  IVife, 
T.    44  Geo,  lU.  433 

Pleading,  No.  3. 

COURT  of  Conscience. 
See  London. 

COURT  </Prizb. 
See  Prize. 

CREDIT 

To  be  attached  to  a  witness,  in 
M-holc,  or  in  part,  j^t  Evidenc£, 
No.  4. 

CREDITORS.' 

Sfe  Agreements,  and  La- 
ce^ter  v.  Rose,    Af.      44.  do.  111. 

CUSTOMARY  Estate. 
5'f«r  Devise,  7. 

DAUGHTER,  Seduction  of.   • 
See  Action. 

DEBTOR  and  CREDITOR. 

DECLARATION. 
See  Pleading,  passim. 

DEDIMUS    potestatem    to 
EXAMINE  WirNESSES. 

I .  The  Custody  of  an  examina- 
tion, taken  under  a  dtdimus  in  the 
country,  belongs  Ito  the  clerk  in 
court,  who  IS  cntitli'd  to  make 
the  copies  of  It,     If  sworn  in 


DEED. 
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town,  it  belongs  to  the  master, 
Drake  v.  Woodford,  in  Caiu.      116 

DEED. 

Sf^EviDENOEy   No.  3. 

Practice  in  CuANCERr, 
No.  3. 

See  Shaw  and  Another,  Assignees 
of  Hill,  a  Bankrupt,  v.  Jackman^ 
JWL  44,  Geo:  III.  (or  set  Bank- 
rupt, No.  I.)  14 

I.  A  charter-party,  purporting 
to  be  indented,  made,  and  con- 
chided,  the  6lh  day  of  February, 
wjiereby  it  is  agreed  that  the  ship 
shall  proceed  from  Deptford,  on 
a  voyige  to  Demarara,  on  or  be- 
fore the  1 2th  of  the  same  month, 
and  by  which  the  owner  cove- 
nants that  she  shall  proceed  on 
her  intended  voyage  on  the  day 
before  mentioned,  is  actually  ex- 
ecuted by  both  parties  on  a  day 
subsequent,    viz.     the    15th    of 
March  following,  while  the  ship 
is  still  lying  in  the  river.     The 
?ihip  sails  after  the  i»th  of  Fe- 
bruary, and  performs  her  voyage. 
The  owner  brings  covenant  for 
fhe  freight,    averring    that    the 
charter-party  was  indented,  made, 
and  concluded,  after  the  day  of 
the  date,   and  after  the  12th  of 
February,   and  avemng  the  per- 
formance of  all  which  on  liis  part 
was  possible   to    be  performed : 
Held,    upon    special    demurrer, 
that  the  plaintift'was  not  estopped 
from  alleging  that  the  deed  was 
indented,  made,  and  concluded, 
after  the  *;ay  it  bears  date.   *  Con- 
cluded*   implies  delivery  of   the 
deed.     Srmble,  The  covenant  that 
the  ship  should  sail   before   the 
12th  is  notaconditiop  precedent, 
but  rather  an  independent  cove- 
nant.    Held  also,    that   if  it  be 
a  condition   precedent  in  termf, 
yet  it  having  become  impossible 
at  the  time  of  making  the  deed, 
uiihin   the   knowledge   of   both 
parties,  it  is  no  part  of  the  real 
contract   between  them,  and  the 
plaintiff    having   performed    the 
voyage,  which   is  the  substance 
of  the  contract,  is  entitled  tO  Kit 
4X>« 
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freight      Hall  v.  Cazenwe^  H.    44 
Geo,  III.  B72 

DEMURRER  Book. 
See  Practice,  31. 

DEPOSIT   of  Mcrtfy  in   Lieu  of 
Bail. 
^ee  BAit,  deposit  in  lieu  of. 

DEVISE. 
Zee  Copyhold,    No.  a.     See 
Infant  Dsvisee,    and  Plasket 
V.  Beeby^  264. 

I.  Devise  to  the  testator's  son 
H,  C.,    and   to  the  issue   of  his 
body  lawfully  begotten,  or  to  be 
begotten,     his,    her,    and    their 
heirs,  equally  to  be  divided,  if 
more  than  one  ;  and  if  he  shall 
have  no  issue  of  his  body  living 
at  the  timeofhisdcccaie,  remain- 
der  to    the    testator's    grandson 
//.£.,  in  fee  :   H.  C.  enters,    suf- 
fer&  a  recovery,  and  dies  without 
having  had  any  children,  having 
devised  to  the  lessor  of  the  plain- 
tiff iti  tee:  Held,    that  the  rec9- 
very,  so  suffered,  barred  jhe  re- 
mainder  over  to  //.  £.,  whether 
//.  C  were  tenant  for  life  or  in 
fail.      Doe    d.    Gilman    v,    Elvty, 
jVf.    44  Geo.  III.  94 

a.  A  testator,  after  devising 
4C00I.  stock,  in  the  four  per 
cents,  to  B,  for  life,  and  after  ner 
dc  nh  to  his,  the  testaioi  's  sister's 
children,  equally  it  be  dividel, 
bequeaths  to  the  same  children 
^  **  an  additional  sum  of  2000I. 
more,  to  be  paid  out  of  his  4I. 
per  cent,  consolidated  Bank  an* 
nuities^  and  in  case  of  the  death 
of  any  of  them  before  attaining 
their  respective  ages  of  twenty- 
one  years,  then  to  be  equally 
divided  among  the  survivors*, 
share  and  share  alike  :*'  Held, 
this  is  a  devise  of  2000I.  money 
and  not  stock.  Dtan  v.  Test,  in 
Cane,  112 

3.  A  testator  expresses  his  in- 
tentionof  disposing  of  his  estate, 
real  and  personal,  and  devises 
freehold  estates  at  A,  to  E,  S.— 
And  to  M.  S,  a  manor  and  farm 
t  L,  an4  lan4s  and  tenements  at 


DEVISE. 

5.  and  at  S.  G.  *'  which  two  Ust 
are  freehold,"  charged  with  se- 
veral  annuities.     Toe  estate  at 
L.  is  leasehold  for  lives.     And, 
in  order  that   the   lives  of    the 
estate   at  L,  may  be  kept  duly 
filled  up,  he  gives  400I.  for  the 
purpose  of  renewing  on  his  de- 
cease ;  and  duects,    tliat  if  an) 
life  should  drop  during  the  life  of 
the  annuitants,  then  if/T.,  son-io. 
law  to  M,  S,  will  renew,  he  shal! 
have  the  full  moiety  of  the  said 
estate,  and  the  remaining  moiety, 
after  the  decease  of  Af.  5.    to  he 
divided   between    her    sons  and 
daughters ;  and,  if  /f.   does   not 
fill   up  the   life,  either  of  them, 
who  snail  renew,  shall  have  the 
full   moiety   of  the  said  estate, 
after  the  annuities  charged  upon 
it  are  paid  ;  and  if  neither  renew, 
then  the  lands  and  tenements  «t 
S.,  and  the  lands  and  tenements 
at  v9.  G.  to  be  sold,  ami  a  renewd 
made  with  the  purchasr-nioney ; 
and  if  the  said  M.  Sm  and  //.,  or 
whoever  shall  be  in  possession  01 
the  said  estate,  shall  pay  400I.  to 
/i,  H'".  the  annuity  chargeable  to 
her  of  25 1,  (one  of  those  charged 
on  the  fieeholdalso)  shall  cease: 
Held,  that  the  grammatical  con- 
struction of  the  M  ill  must  prevail, 
and   H,  upon  renewal  is  not  eiw 
titled  to  the  full  moiety  of  the 
freehold  lands,  but   only  of  the 
leasehold  estates  at   L.    Rigkt  d. 
Hcird  V.  Saunders^  H.  44  Geo.  III. 

4.  A  residuary  devise  of  all 
the  testator's  lands,  goods,  and 
chattels,  stock  in  trade,  **  $0 
that  the  devisee  shall  sell  his 
stock  in  trade,  and  household 
goods ;  and  if  these  will  not  psv, 
she  shall  next  sell  the  house  in 
fee,  in  Penzance,  and  not  Pros- 
pidnack ;  so  that  she  shall  pjy 
all  lawful  debts:  Hefd,  to  givs 
im  e:>tate  in  fee.  .  The  directioa 
t6  sell  is"  merely  discretionan'. 
Goodtitle  drm,  Paddy  and  Others  v. 
Maddeteand  Others^ H,  44  Gfp. III. 

1%; 

5.  A  testator,  after  several  be- 
quests of  personalty,  and  2!  j 
after  devising  certain  laii6  fti 


DEVISE. 


DEVISE. 


Sit 


C  5.  devises  as  follows:  Also,  I 
^Ive  and  bequeath  unto  the  said 
C.  5.  and  &arak  his  wife,  uH  that 
jny  messuage,  Sec,  at   B,  ;    also, 
all  that  my  messuage,  A:c.  inff.;. 
also,  all  and  singular  my  goods, 
chattels, rights, credits,  i";!ady  mo- 
ney, and  personal  estate,  of  what 
nature  and  kind  soever  as  1  ^liall  die 
seised  and  possessed  of,  interested 
in,  and  entitled  unto,  after  having 
thereout  first  paid  and  discharg- 
ed all. my  just  debts  and   funeral 
'cxpences.     Also,  subject  to  the 
payment  thereout,  all  the  afdrc- 
^aid  legacies ;  and  I  noininate  the 
said  G.  S.   to  be  sole  executor, 
whom  I  charge  with  the  payment 
of  all  my  just  debts,  fcineral  cx- 
pences,    and    legacies  :"     Held, 
that   by  virtue  of  the  personal 
charge,  for  payment  of  debts,  i'c. 
on  G.  5.    in   the  latter  clause  of  J 
the  devise,  he  took,  an  estate  in 
fee  in  the  messuages,  &c.   in  B* 
and  JV.  Dot  dan,  Stevtvs  and  Others 
V.  Sntlling,  E.  Geo.  III.  31  j 

€,  A  tenant  of  customary  te- 
nements, held  by  copy  of  court- 
roll,  in   the  manor  of  IVakefiddy 
in  the  countyoflVi,  of  two  sorts,  ^ 
the  one  for  which  a  fine  certain* 
by  ancient  custom  is   paid,  aiwi 
therefore  called  compounded  ;  the 
other,  for  which  a  fine  arbitrary 
is  paid,  and  which  is  called  un* 
compounded,    surrenders  to   the 
use  of  his  will  **  All  and  singu- 
lartlie  messuages,  &c.  inthcnuu 
nor  olW,  being  of  the  yearly  rent 
to  the  lord  in  the  whole  of  4L  los. 
Sid.   and  compounded  for ;    the 
rent    to    the    lord    in    fact    not 
amounting  to  4I.   los.  S^d.  for 
the     uncompounded     tenement* 
alone:   Held,  that  notwithstand- 
it)g  this  mistake  the  compounded 
lands,  only,  pass  by  the  surren- 
der.    He  afterwards,  by  his  last 
will,  charges  all- his  real  estate 
in  the  counties  of  York^  Sotting^ 
hanty  and  Lincoln^  with  two  annu- 
ities  and  "as  to  all  his  freehold 
manors,    messuages,    lands.  6cc, 
in  the  counties  of  JV^,  Notting- 
ham^ and  Lincoln j  and  elsewhere, 
in  Gnat  Britain f  subject  as  M>  the 
faid  premises  in  the  ccuj.tics  of 


Yorkf  Nottingham^  and  Lincolnj  to 
the  said  two   annuities,   devises 
them  to  his  first  and  other  sons  in 
strict     settlement     successively, 
with    divers    remainderj    over : 
Remainder  **  of  all  his  said  ma- 
nors,   niessuages,    lands,     tene- 
ments, and  hereditaments,  in  the 
said  county  of  York^  to  his  eldest 
daughter  for  life  ;  remainder  to 
her  first  and  other  sons,  &c.  re- 
mainder to  his  two  other  daugh- 
ters  successively  in  like  manner ; 
and  *'  3^  to  all  his  manors,  lands^  - 
and  hereditaments,  in  the  coun- 
ties of  Nottingham,  and  Lincoln  ;" 
remainder  to  his  three  daughters 
and     their    heirs    in    common; 
And  »*  as  to  all  other  his  manors, 
messuages,  lands,  tenements,  and 
liercditaments    wliatsoever     and 
wheresoever,  either  freehold  , or 
I  copyhold,    except    those  in  tl^e 
said  counties'of  York,  Lincoln,  and 
Nottingham,  which  he  had  already 
so  disposed  of  by  his  will  as  afore- 
said,", subject  .  to   the  said  rent 
charges,  and  also  to  legacies  in 
aid  of  the  personalty,  he  devised 
the  same  in  failure  of  issue  male 
of  his  eldest  son  and  of  his  owa 
body,  to  his  three  daughters  and 
their  heirs  in  common.  The  cus- 
tomary tenements  jn  Wakrjield^  in 
the  county  of  York,   though  held 
by  copy  of  ^court-roll,  were  not 
stated   to  be   at  the  will  of  the 
lord,  and  the  tenants  of  estates 
of  inheritance  therein  were  enti- 
tled to  the   coal,    mineral,    and 
trees,  &c.  therein;  but  iiy  a  de- 
I  cree  in  the  duchy  court  of /.«»-. 
caitn,  in   the  reign  of  James  1. 
confirmed    by  act  of  parliameqt, 
the  tenements  of  rhe  said  manor 
were  decreed  to  be  copyhold  te- 
nements,  held  according  to  the 
custom  of  the   manor;  but   not 
stating  at  the  v/ill  of.  the  lord  or 
as  parcel  of  the  manor,  though 
in  the  same  pleading,  it  was  con- 
fessed  by  the  tenams,  that  they 
were  parcel  of  the  manor ;   Held, 
that   these  customary  tenements 
did  not  pass  to  the  eldest  daugh- 
ter under  the   first  remainder  of 
the  freehold   lands  in  York,  6cc. 
either  by  the  express  words  of 
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EMBARGO. 


that  deviscy  or  by  implicatior. 
from  the  exception  contained  in 
the  residuary  clause  to  the  testa- 
tor's three  daughters,  &c-  whe- 
ther they  are  customary  free- 
holds, held  by  copy  of  court-roM, 
or  copyholds  strictly,  and  parcel 
of  the  manor.  The  word  **  free- 
hold,*' in  the  above  devise,  must 
be  construed  according  to  its  or- 
dinary import,  and  would  .there- 
fore not  include  frank  tenements 
held  by  copy.  Doe  dan,  ConoUy  v. 
Femony  E,  446^0.  HI.  318 

7.  A  testator  devised  to  three 
tmstees,  and  the  survivor,  and 
the  executors  of  such  survivor, 
messuages,  ^c.  and  all  arrears 
of  rent,  and  a  bond  of  one  of  the 

lb  tenants  for  securing  such  arrears, 
in  trust,  that  they,  out  of  the 
rents  and  profits,  should  pay  cer- 
tain annuities  for  lives,  and  after 
payment  of  the  annuities,  should 
pay  to  his  brother  %oo\.  And 
Irom  and  after  payment  of  the 
said  annuities,  and  the  said  sum 
of  800I.  he  devised  the  same  to 
his  son  William  for  life,  remain- 
'dcr  over,  for  the  lives  of  other 
persons ;  remainder  to  C.  W.  and 
nis  heirs  male;  remainder  to  his 
own  right  heirs.  And  he  gave 
to  the  executors,  and  tlte  sur- 
vivor, and  the  executors  of  such 
survivor,  power  to  grant  build- 
ing leases,  and  he  gave  to  two  of 
the  executors  lol.  per  annum, 
a-piece,  for  so  long  as  they  should 
act  in  the  trusts.  Meld,  that  the 
trustees  took  only  a  chattel  in- 
terest  during  the  lives  of  the  an- 
nuitants, and  until  the  tool, 
was  raised,  and  that  those  pur- 
poses'being  satisfied,  and  the  de- 
visees for  life  being  dead,  the 
legal  estate  became  vested  in  C.W, 
the  remainder-man  in  tail.  Doe 
dem,  IV lute  v.  Si?j:pfon,  E,   J^Gto. 

8.  A.  devised  certain  lands, 
after  the  decease  of  a  tenant  for 
life,  ;*to  r.  6*.  for  life,  and,  af. 
ter  him,  to  his  eldest  or  any  other 
•on,  Attcr  him,  during  his  natural 
life,  and  after  them  to  as  many  of 
his  descendants,  issue  male,  as 
should  be  heirs  of  his  and  their 


bodies,  down  to  the  tenth  gene- 
ration,  during  their  natural  lives:'* 
Held,  that  T.  5.  took  an  esute 
for  life,  with  several  remainders 
in  tail  to  his  tons.  T.  S.  becom- 
ing a  bankrupt,  the  estate  was 
sold  by  auction,  the  purchaser 
agreeing  to  pay  for  the  same  at 
Easter,  1803,  on  having  a  good 
title,  the  conveyances  to  be  at 
his  own  expence:  Held,  that  the 
above  title  appearing  on  the  ab- 
stract delivered,  and  no  other 
being  shewn|  till  after  an  action 
brought  by  the  purchaser,  for  the 
deposit-money  had  and  received, 
the  purchaser  might  recover,  in 
such  action,  without  tendering 
a  conveyance,  notwithstanding 
that,  in  fact,  the  bankrupt,  be- 
ing  heir  general  of  the  testator, 
and  having  no  sons,  his  assignees 
might  afterwards  proceed  in  equi- 
ty to  compel  a  specific  perform, 
ance  of  the  agreement.  Seaward 
v.  Willocky  E,  44Gf0.  III.       39» 

DISCHARGE  and  SATIS- 
FACTION. 
See  Action,  No.  5.      Indxct- 

'     MENT,    No.    I. 

DISTRINGAS. 
See  Practici. 

DISCOVERY,  Bill/or. 
See  Practice  in  Chancery, 

No.  4. 

DOCKET. 
See  Bankrupt,  4. 

DOCKS,  West-India. 
See  Action,  2. 

EJECTMENT. 

5«  Devise,  7.    Pleading, 

Practice,  &c. 

ELECTION. 
Sec  Corporation. 

ENEMY'S  Property, 
Insurance  opf. 
See  Insurance. 

EMBARGO. 

5<tf  I|f8URAKCl« 


BXECUTION. 


FRAUD. 


575^ 


Mfolt ▼ .  Tkcmson^ H. 44.  Geo^  III. 

144 
S.  P.  ifijchnson  v.  Brodcnck^ib, 

ESCAPE. 
^<r  Action,  9. 

ESTATE,  legal  Estate. 
S€€  Devise,  (7.)    &c.     Copy- 
hold,   9.      EjSCTMENTy   &C. 

ESTOPPEL. 

See  Bankrupt,  No.  2,  and 
Tappenden  and  Others  v.  Burgrss, 
Af.  44,  Geo.  III.  34 

See  Pleading,  No.  6,  or  Hall  v. 
Cazenove  272 

EVIDENCE. 
See    Conspiracy,     Stat,    of 
Frauds,  Title,  8cc. 


Set  Sequestratiok 
V.  Drew  J  H,   j^Geo» 


,  andPdyftf 
III.      170 


I.  In  assumpsit  against  a  sur- 
'viving  partner,  the  administra- 
tor, brother  and  next  of  kin  of 
the  deceased  partner,  is  a  good 
witness,  for  the  plaintiff,  to  prove 
the  contract.  Burtcny,  Burchaii^ 
//.    44  Geo,  III.  197 

2.  See  Perjury,    or  Rex  v. 
Boston  202 

3.  In  debt  on  bond,  with  a 
profcrt,  the  pUintift'  must  pro- 
duce the  bond  at  the  trial,  or  be 
non-suited,  notwithstanding  it  ii 
iti  the  hands  of  the  defendant,  and 
he,  upon  notice  to  produce  it, 
neglects  or  refuses  to  do  so.  If 
k  be  lost  out  of  the  plaintiff's 
possession  after  declaring,  he 
must  amend  his  declaration,  by 
declaring  as  on  a  lost  bond.  SmitA 
y.  Woodward^  H,  44  Geo.  III.  21  z 

4.  5«B^/r.  The  jury  cannot  give 
credit  to  part  of  the  testimony  of 
a  single  witness,  and  reject  part. 
Madge^  Executor  of  Thomas  v.  /Var, 
r.   4\Geo.  III.  409 

5.  Evidence  of  settlement,  ue 
€BTTLXMEMTby  birth,  Sec, 


EXECUTORS,  Action  by. 
5f«  Assumpsit,  5.    Pleading, 

4- 

EXECUTOR  DE  SON  tort. 

x.  A.2i  creditor  of  B.  haying 
sold  goods  to  him  in  his  life-time, 
obtains  them  back  again  from  his 
wife,  after  his  decease,  in  part 
satisfaction  of  his  debt,  and  be- 
fore administration  granted;  C, 
another  creditor,  takes  out  ad- 
ministration, and  brings  trover 
for  the  goods  against  A, :  Held, 
that  thii  single  act  of  the  wife 
does  not  make  her  executrix  de 
son  tcrtj  so  as  to  convey  a  title  to 
the  goods  to  --f .  although  she  may 
be  charged  as  executrix  in  an 
action  against  her.  Mountfordv, 
Gibson,  h.  44GW.  III.  129 


EXCEPTION, 

See  CopYvold,  No.  i. 

Grant,  No.  i. 

EXECUTION. 
See  PracticEi  No.  3,  S,  9. 


EXECUTOR  carrying  on  Tradi 

after  his  Tat  a  tor's  Death. , 

5cf  Bankrupt, 5. 

ERROR,  Writ  of. 
See  Practice,  8,  9. 

FALSE  RETURN. 
See  Sequestration. 

FORBEARANCE. 
See  Assumpsit,  No.  i,  or  Jones 
v.Ashbumhamf  iSt 

FOREIGNER. 
See  Practice,  10. 

FOREIGN  SENTENCE. 

See  iNtURANCK. 

FORFEITURE. 
<<^ Copyhold,  No.  i« 

FORGERY. 

FRAUD. 
See  Agreement,  3,  or  Leicester 
and  Another  y ,  Rose  4t 

FRAUDS,  Statute  of. 
5^«  B  AN  K  R  u  p  T ,  or  Shaw  and  An^ 
ther  y.  Junkman,  M*  44 Cw.  III.. 
4» 
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GUARDIAN. 


INDICTMENT. 


5ff  Agreement  (5)  or  233 

IM,  (7>,  or  299 

And  sec  Bart/rtt  v.  Pickcrsgi/i,  T, 

32  and  33  Gt'A.  II.  in  Cane,  cited 

'uiR,r.  Rostcn  202 

FREKHOLD. 

5rf  DtVISE,    7. 

FREIGHT. 
Set  Deed,  No.  i,  ot  Ua/l  v.  Oi- 
zea&ve  272 

FR  E I G  HT  />r(>  rate  itin^is. 
See  Assumpsit,  8. 

GAMING,  MONEY  WON 
AT,  of  Bin  for  discovery 
therof.  See  Paactich  in 
Changeay,  4. 

GRANT. 

1.  A  mortgagor,  and  mortga- 
fiec  of  m;inors,  &c.  in  fee,  con- 
vey the"  same  and  all  the  estate, 
Stc.  by  lease  and  release,  to  a 
purchaser:  in  the  conveyance  is 
contained  a  cevcnrint  from  the 
purchaser,  that  the  mortgagor, 
his  heirs  and  assigns,  may  enter  I 
and  dig  for  coal,  and  other  mi- 
neral, and  take  the  same  to  their  | 
own  use:  Held,  th:K  this  is  only 
a  liberty,  and  the  heirs  of  the 
mortgagor  cannot  bring  trover 
against  the  tenants  of  the  land 
for  coal  dug  there,  under  a  lease 
of  the  coals  from  the  owner  of 
the  soil.  Also,  that  it  is  not  a 
reservation  or  exception  by  the 
mortgagor,  out  of  his  estate,  for 
at  the  time  of  making  the  con- 
veyance, he  had  only  the  eqinty 
of  redemption,  and  no  legal  estate 
«ut  of  which  to  make  such  reser- 
vation. Cheetkam  v.  Williamson 
€nd  Others,  //.  44  Cr9.  III.       278 

GUARDIAN. 

1 .  A  conveyance  by  a  ward  to 
her  giuirdian  of  a  rectory,  in  con- 
sideration of  esteem  and  friend- 
ship, and  for  his  care  during 
minority,  though  executed  after 
attaining  21,. decreed  to  be  frau- 
4ulont^  up«)n  Ihe  getteml  princi. 


pie  of  the  court,  not  to  permit 
such  transactions  bctwcca  p«r- 
sons  bearing  such  relations  to 
each  other.  HqUA  v.  Hatch  in 
Cane,  226- 

HABEAS  CORPUS  AD  TES. 
TIFICANDUM.     ^ 

See  in  re  Sir  Edward  Pricey  a  Pri* 
soncr,  H,  44  Geo,  HI.  284. 

HABEAS  CORPUS. 

I.  Habeas  Corpus.  Applica- 
tion to  take  a  child  born  in  this 
country  out  of  the  custody  of  the 
father,  on  the  ground  that  he 
was  an  alien,  and  liable  to  be 
sent  out  of  the  country  under  the 
provisions  of  the  aKen  act.  The 
court  refused  the  application,  on 
the  ground  that  there  was  no 
evidence  that  the  child  was  in 
danger  of  being  ill  treated,  or 
that  the  father  intended  to  take 
the  child  out  of  the  country^ 
a»d  that  he  had  prima  facU  th© 
legal*  right  to  the  custody  of  the 
child.  Rex  v,de  hlanneviUc,  158. 
See  Action,  9,  or  WigUy  w.Jones^ 

T.    ^Geo.  m.  457 

HIGHWAYS.       • 

As  to  costs  on  presentment,  and 
attachment  for  not  repairing  the 
same,  see  Rex  v.  the  Inhabitants  ef  ' 
A\w  IVindsor,  l6» 

INDICTMENT. 

See  lUFORMATlON. 

I .  To  trespass,  for  assault  and 
false  imprisonment,  the  defen^ 
dants  pleaded  a  commitment  of 
the  plaintiff  by  them  as  justices, 
fop  want  of  sureties  until  the 
next  sessions,  for  a  misdemeanor 
on  the  Stat,  x  H\  8c  M.  c.  i>i,  &♦ 
x8,  giving  a  penalty  of  50I.  ta 
the  crown;  and  before  the  ses- 
sion, the  prosecutor,  with  the 
consent  of  the  defendants,  agreed 
to  the  discharge  of  the  plaintiff; 
and  thereupon,  at  the  sessions, 
he  was  dtscnarged  by  the  cogrt^ 
and  accepted  such  discbarge,  iar 


INSOLVENT. 


INSURANCE.         ^7^ 


satisfaction  of  the  assault  and 
false  imprisonment :  Held,  bad 
on  demurrer.  For  the  making 
up  a  prosecution^  for  a  public 
misdemeanor,  is  illegal,  and  no 
sathfaction  j  and  if  there  was  any 
satisfaction,  it  moved  from  the 
prosecutor,  and  not  from  the  de- 
fendants. Edgcumbe  V.  Rod^  T. 
44^*^.  III.  51$ 

a.  Indictment  on  statute  11 
Geo,  I.  c.  4,  s.  6,  against  a  bailiff 
of  a  corporation,  for  not  attend- 
ing at  the  election  of  a  new  bai- 
liff: Held,  that  as  he  was  not 
one  of  the  electors  of  the  hew 
bailiff,  under  the  charter,  his  ab- 
sence could  not  impede  or  hinder 
the  election,  and  he,  therefore, 
was  not  within  the  statute ;  the 
statute  docs  not  make  the  at- 
tendance of  tfcc  mayor,  bailiff,  or 
chief  officer  necessary,  -where  it 
is  not  so  by  the  charter.  Rex  v. 
Corry,  T.    44  Oto.  III.  53J 

INFANT  emplnyingan  Aumny. 
See  PRACTICE  IH  ChancbrYa 

No.  2. 

INFANT  DEVISEE. 

I .  An  infant  devisee  b^ing  sued 
on  a  bond  of  the  testator,  cannot 
claim  the  privilege  that  the  parol 
shall  demur  till  such  devisee 
come  of  age.  That  privilege  is 
a  relict  of  the  feudal  institutions, 
and  not  being  extended  to  the 
devisee  expressly  by  3  &  4  W. 
and  M.  c.  14.  is  not  to  be  ck- 
tcnded  hy  implication  :  for,  with 
the  abolition  of  the  old  tenures, 
tjie  reason  for  it  is  gone,  and  the 
object  6f  the  statute  was  not  to 
'benefit  the  devisee  but  to  relieve 
specialty  creditors.  Flasket  v. 
«fp^7, //.  44CCO.  III.  a«4 

INFORMATION. 
Sei  Pj.£ADiNC,   19.      Rex  v. 

*t<tvw,:  r,  44  Cw.  in. 

INSOLVENT. 
See  Agreement,  No.  3.  and 
Leicetter  y .  R§»e,  4> 

One  of -two  insolvents  discharged 


under  the  Lards  act,  see  Prac- 
.Tici»  No.  14.  And  see  aoies 
of  points  determined  on  tlie  in- 
solvent act,  44  Cm.  hi.  c.  ioS. 
at  the  end  of  our  abstract  of  that 
act,  p.  166,  of  Abstracts  of 
the  Act  $  passed  in  the  44jear  of 
King  Geo,  111, 

INSURANCE. 

I.  On  an  insurance^ by  a  British 
underwriter,  during  peace,against 
capture,  Sea.  in  general  terms  on 
a  foreign  ship,  which  is  after- 
wards captured  by  one  of  his  m^- 
jesty^s  ships  of  war,  upon  hosli* 
lities  breaking  out  between  the 
two  countries,  the  assured  can- 
not  recover  for  the  loss  even  aft«r 
peace  is  restored.  The  general 
terms,  arrests  of  prince5,,must  be 
understood  with  aj^  e?cception  of 
the  nation  to  which  the  under- 
writer belongs;*  Qn  a  policy  at 
^i  guineas  per  cent.,  to  return  Si. 
per  cent,  if  ihe  ship  fuuU  from 
Cadiz  with  convQy.fqir  England, 
and  al.  per  cent,  more  foe  convoy 
from  England  to  Fli^hingi  or 
lol.  per  cent,  if  with  convoy  for 
the  voyage^  and  arrived,  no  part 
of  t{ie  premiufi  is  returnable  in 
case  the  ship  be  lost  ;  f^r  the ' 
words,  ^nd  arrived,  mean  arrived 
at  the  ultimate  tcrmtnu&  of  the 
voyage.  Keiner  v.  Jjs  Me/urier, 
Mj,  44  Gr0.  III.  TfiZ 

2.  Insurance  on  a  French  ship 
in  time  of  peace}  war  is  declared, 
and  she  is  captured  by  a-  British 
force ;  the  agents  for  the  assured 
obtain  the  roval  licence  to  receive 
the  '  money  for  the  loss  £rom  thic 
underwriters,  and  upon  the  ar- 
rival of  peace  an  action  is  com- 
menced upon  the  policy  und«r 
their  authority  :  Held,  not  main* 
tainable.  Cam^a and  Another  v.  ^ 
Le  Mefitrier,  M.  \^Geo,  HI.       Si 

3.  Good  I  are  shipped  on  board 
an  American  by  a  mcrchapt  in 
London,'  during  peace,  to  a  French 
merchant  at  Bayonnc  \  before  ih«, 
quits  Gravesend  war  is  declared} 
the  goods  are  afterwards  seized  as 
prize  by  the  Spanish  governm^qty 
m  alliance  witK   Great  Britain  s 

4  » 
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Heldy  that  an  uoderwriter  on  a 
policy  of  insurance  on  these  eoods, 
effected  before  the  war,  and  aver- 
ring  the  intere«t  in  the  French 
merchant,  h  not  liable  for  the 
loss  accruing  during  the  war.  All 
policies  of  insurance  on  foreign 
interests  are  to  be  understood 
with  a  proviso,  that  they  shall 
not  extend  to  cover  any  loss  oc 
curring  in  the  course  of  a  war  be- 
■tween  the  two  nations,  to  which 
the  assured  and  insurer  respec- 
tively  belong.  Brandon  v.  Cur* 
ling^  M.   44  Gto,  III.  Si 

4.  It  is  not  necessary  that  an 
assured  should  communicate  to 
the  insurer  circumstances  relating 
to  the  sea-worthiness  of  the  ship 
(unless  particularly  required,  in 
which  case  concealment  is  fraud) 
because  that  is  covered  by  the 
implied  warranty.  The  correct 
rule  is  to  communicate  all  which 
materially  varies  the  object  of 
the  voyage,  ot  the  nature  of  the 
risk.  Therefore,  where  a  ship 
had  been  surveyed  in  the  West 
Indies,  in  order  to  satisfy  the 
freighters  that  she  was  sufficient 
to  take  in  a  cargo  and  proceed  to 
Great  Britain  (she  having  got  a 
bad  character)  this  was  held  not 
neoeftsary  to  be  communic^ed  ; 
although  evidence  was  given  that 
if  it  had  been  known  it  would 
have  excited  suspicion,  and  the 
underwriters  would  have  made 
further  inquiries  concerning  ^the 
ship.  As  to  all  circumstances 
which  operate  only  as  prudential 
motives  for  the  insurer  under- 
taking the  risk  or  not,  but  which 
do  not  vary  the  object  of  the  po. 
licy  or  the  nature  of  the  risk,  such 
ai  the  built  of  the  ship,  her  age,- 
her  repairs,  &c.  they  should  be 
specifically  inquired  mto  by  the 
insurer  before  he  takes  the  risk 
upon  him.  Htywardv,  Rogers,  H, 
44  Gee.  111.  189 

5 .  A  sentence  of  a  foreign  court, 
after  reciting  that  having  seen  the 
verbal  process  of  the  capture  of 
the  shipj  carrying  Danish  colours, 
and  havinjg,  examined  the  papers, 

'  and  considering  that  the  snip's 
built  was  not  known,  and  that 


JURY. 

the  transfer  thereof  to  a  ncutnl 
subject  was  made  since  the  war, 
and  that  the  mate  and  three  officer*^ 
were  natufalized  subjects,  only 
since  the  war,  decreed  the  ves- 
sel to  be  good  prize  according  to 
the  ordinances  of  1744,  which 
require  some  document  to  be 
produced  of  the  transfer  of  % 
ship,  being  enemy's  built,  before 
the  war,  and  that  the  owners  or 
masters  shall  be  naturalized  sut- 
jects  of  a  neutral  power  before 
the  war,  and  direct  that  all  fo. 
reign  vessels  shall  be  good  prize 
when  the  merchant,  supercargo, 
clerk,  or  marine  officer  on  board, 
shall  be  an  enemy's  subject : 
Held,  this  is  conclusive  that  the 
&hip  is  not  neutral  under  a  war. 
ranty  that  the  ship  is  Danish. 
Boiton  V.  Glad/tone,  £.  44  Geo,  III. 

6.  Of  Iksurakce  made  by 
an  agent  under  power  of  attor- 
ney, see  Agent,  or  Mason  v.  Jcsepk^ 

r.  446^0.  III.  407 

7.  A  passport  expressed  to  te 
granted  to  George  Dominick, 
master  or  commander  ot  the  ship 
called  the  Mount  Vernon,  of  the 
town  of  Philadelphia,  of  the  bur. 
then  of  414  tons,  or  thereabouts, 
being  at  present  in  the  port  of 
Philadelpnia,  does  not  contain  a 
description  of  the  habitation  of 
the  master  under  the  a5th  article 
of  the  treaty  between  France  and 
America,  which  it  is  necessary  to 
have  on  board,  to  entitle  the  ship 
to  all  the  privileges  of  an  Ameri. 
can  neutral  ship.  For,  the 
words,  •*  of  the  town  of  Phib. 
delphia,"  apply  to  the  ship,  and 
not  to  the  master.  Q.  What  is 
the  true  form  of  the  passport  an* 
nexed  to  the  treaty  \  ^ring  v. 
Christie,  T.  44  Geo.  III.  46a 

JUDGMENT  joim  Mwd  cne  de. 
fendant  disckargfd. 
See  PnACTicx,  14. 

JURY,  set  Evidence,  No.  7. 

JURY,  CHALLENGE  or. 
Sec  T&IAI.1  Nxw. 


LIMITATIONS. 


MARRIAGE  ARTICLES.  579 


JUSTICE  or  THE  P£AC£,WC8r- 
rant  of 
See  Trisf ASS.' 

JUSTIFICATION  wifcr  War- 
rant. 
See  Trbspass. 

LANDLORD  and  TENANT. 
SeeTzau^R, 

I.   A  tenant  of  a  farm  entitled 
to  the  way-goine  crop  of  the  har- 
vest I  So  I,  after  his  term  expired, 
and   paying  rent  up  to  the  Lady- 
day  precedm?  ;  previous  to  that 
day,  viz.  in  June,  1800,  agrees  to 
let  in  the   new  tenant,  and  sells 
standing  crops,   and  takes  a  re. 
ceipt  for  the  value  thereof,   and 
also   for  aol.   *'for  the  right  of 
cropping   the   lands   from  June 
i8th:"    Held,  that,  by  this  sale 
oi  the  right  of  cropping,  the  te- 
nancy  is  not  to  be  considered  as 
changed,  and  the  outgoing  tenant 
must  pay  the  rent  for  the  time 
from  Lady-day,    iSoo,  to  Lady- 
day,  i8oi.     The  outgoing  tenant 
had   paid  tithes  and  poor's  rat^ 
for    that  time.     Petrie  v.  Daniel, 

196 
5f«  Copyhold,  No.  1.     Doe 
dem Sunn  v .  Lu/kin^  Ai.  44 Geo, III. 
90. 

L  AT  I T  AT  irregular. 
See  Practxcc,  5. 

LEASE. 
5^f  CorYHOLD>  No.  X. 

LICENCE. 
SeeGtiAHTg  No.  i. 

LIEN. 
See  RfSTONDiNTiAy  No.  I. 

LIMITATIONS,  STAT.  OF. 

] .  A  bare  acknowledgment  of 
a  debt  within  six  years  is  sufficient 
to  take  the  case  out  of  the  statute 
of  limitations  in  assumpsit,  Sem" 
bU,  It  is  so  even  where  the  ac- 
knowledgment of  the  debt  does 
not  raise,  or  actually  rebuts  any 


inference  of  a  promise   to   pay. 
Bryan  v.  Horseman,  H.  44.  Geo.  III. 

LONDON,  Court  of  Con. 

SCIKKCI. 

1.  The  statute  39  &  40  Ge§^ 
III.  c.  104,  s.  5,  (Public  focal 
acts)  ealled  the  London  Court  of 
Conscience  Act,  does  not  apply 
*  to  persons*  merely  on  account 
of  '  seeking  a  livelihood'  there, 
in,  unless  they  reside  there,  or 
do  it  in  some  open  way,  or.  seek 
their  livelihopd  there  substan. 
tially.  An  attorney,  therefore, 
who  has  Ro  office  or  residence  in 
the  city,  is  not  within  the  act, 
and  may  be  sued  in  the  superior 
courts.  Gould  v.  Colfytr,  £.  44 
Geo,  III.  334 

2.  Assumpsit  for  the  single 
value  of  tithes  is  not  a  matter 
"  concerning  or  properly  belong, 
ing  to  the  ecclesiastical  court,'* 
under  the  exception  in  the  I'xth 
section  of  the  39  &  40  Geo.  III. 
c.  104,  so  as  to  oust  the  court  of 
requests,  in  London,  of  its  juris, 
diction,  where  the  amount  of  the 
demand  does  not  exceed  5I.  and 
therefore,-  if  the  plaintiff  sue  in 
the  court  of  king's  bench  for  the 
same,  the  defendant,  afer  vcr- 
dfct,  will  be  permitted  to  enter 
A  suggestion  upon  the  roll  to  bar 
him  of  his  costs.  Sandby^  Clerk, 
V.  Miller^  E,  44  Geo.  III.        396 

LORD'S   ACT. 
See  Practice,  No.  14. 

MACE,   SERJEANT   AT. 

5rr  Pleading,  No.  10, 

MARGINAL  Kotes  of  Points  f<fr 

the  Judges. 

See  Practice,  No.  13, 

MARINER. 
See  Master  and  Mariner. 

MARRIAGE  ARTICLES. 
See  Bakkrvpt,      No.  1,    and 
Shaw  V.  Jackman*  M.  44  Gfo, 
III.  14 

4  e  » 


Sto       MORTGAGOR. 

MARSHALL  of  the  K.  B. 

Prison. 

Ste  Action,  9. 

MASTER  and  MARINER. 

I .  A  seaman,  detained  in  Rus- 
sia tinder  the  late  embargo,  in 
iloo,  who  is  permitted  by  the 
captain  to  return,  and  serve  on 
board  upon  the  embargo  being 
taken  off,  is  entitled  to  wages 
during  the  time  he  was  on  shore 
and  absent  from  the  ship  by  force 
thereof;  his  contract  being  for 
the  voyage,  and  to  do  his  best  en- 
deavour  tor  the  ship,  and  not  to 
neglect  or  to  refuse  to  do  his  duty 
by  day  oroight,  nor  go  out  of  the 
ship  on  board  any  other  vessel, 
nor  be  on  shore  under  any  pre- 
ten^e  without  leave,  under  the 
penalties  of  2  do.  IL  c.  36,  and  37 
Cec»  IIL  c.  73;  and  twenty-four 
hours  absence,  without  leave,  to 
be  deemed  a  total  desertion.  Cap. 
tare,  even  hostile,  does  not  defeat 
the  right  to  wages,  where  the  cap- 
tors,  instead  of  proceeding  to  con- 
demnation,  release  the  ship,  and 
thereby  pronounce  that  their  act 
is  not  a  valid  seizure.  Stale  v. 
TAoMpscn,  //.  44  Geo,  UI.    '    144 

MASTER  and  SERVANT. 
See  Warranty  and  Settle* 

MINT. 

MON  E  Y .    Devise  of  Stock  or 

Money, 

5«eD£Vib£,   No.  a. 

MORTGAGOR  and   MORT- 

GAGEE. 

See  Cof  VHOtD,  a. 

1 .  Appeal  from  a  decree  pro- 
nounced DY  Lord  Alvaniiyy  when 
Master  ot  the  Rolls.  An  as- 
signee of  a  mortgage,  in  general 
cases,  takes  it  entiiely  at  his  own 
risk  as  to  what  is  due  from  the 
mortgagor  to  the  mortgagee,  but 
Jf  the  mortgagor  makes  no  ob- 
jection  to  the  demand  for  9  length 
of  time,  and  deals  with  the  as- 
signee of  the' mortgagee  without 
.objecting  to  the  account  of  the 
.ij;inal    mortgagee^    he    cannot 


PAYMENT. 

have  a  decree  to  surcharge  and 
falsify  against  that  assignee,  but 
must  resort  for  redress  to  the  on- 
ginal  mortgagee.  Accounts  ^et. 
tied  and  signed,  cannot  be  falsiti. 
ed  except  for  error:  but  if  error 
be  manifest,  the  court  will  correct 
it,  notwithstanding  any  stipula. 
tion  between  the  parties,  trior 
must  be*  SpeciAcally  charged  io 
the  bill,  and  proved;  otherwi:>« 
the  Court' ^yill  not  open  an  ac- 
count. A  mortgagee  cannot  have 
profit,  by  way  of  commission,  foi 
receiving  the  produce  of  the 
mortgaged  estate.  A  trustee  or 
agent  is  not  entitled  to  comrois- 
sion  unless  he  remains  upon  the 
spot,  and  attends  to  the  manage. 
ment  of  the  estate.  CkamkncrJ 
wife  v.  Qoldwim  in  Came,  352 

NAVY. 
See  Prize. 

NOTICE  TO  QUIT. 
See  Landlord  and  Tenant. 

NOTICE  BY  CARRIER. 

Sei  Carrier. 

OFFICER. 
5«^  Corporation,  I.    I«- 

DICTMINT,   i. 

OVERSEER. 
See  Assumpsit,  s,  and  Pooi. 

PARENTS  and  CHILDREK. 
6reHABLAS  Corpus. 

PAROL  DEMURRER. 
See  Infant  Devisee,  orPlaikrt 
y.  Beefy fh.    44  C».  IIL    364 

PARTNERS. 
See  Action,  4- 

PAUPER. 
Sef  Settlement. 

PAYMENT. 
See  Annuity,  as  to  tie  hand i) 

whom  money  paid. 
Of  Money    into    Court,    k? 

Practice^  10. 
Joint  or  several  PatmeM; 

ire  Action,  No.  ^. 
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Stt 


PENAL  ACTION.  , 

^fe  Coals.       Practici,    No. 
17.     Practice  in  Chancery, 


No.  4, 
Peremptory  Paper 


*9« 


PERFORMANCE. 
See  Pleading,  9. 
Perfonnaoce  specific,  see  Ac rbe- 
M£NT,5-  «33 

PERJURY. 

I .  Pending  an  action  at  law  the 
defendant  files  a  bill  against  the 
plaintiiF  for  a  discovery  of  nio- 
nies  paid  to  him,  praying  also 
an  injunction,  which  being  ob- 
tained, is  afterwards  dissolv- 
ed, upon  the  answer  denying 
those  payments.  The  plaintitt* 
inequity  then  prosecutes  an  in- 
dictment  against  the  plaintiff  at 
law  for  perjury  in  his  answer: 
Held,  that  the  prosecutor  is  a 
good  witness  to  prove  the  per- 
jury, for  he  cannot  make  use  of 
the  conviction  to  his  own  advan- 
tage,  either  in  the  action  at  law  or 
in  the  suit  in  equity.  Rex  v.  Bos- 
tw,  H,  wQeo.  III.  20 1 


PLATfi. 

1.  The  act  of  selling  a  single 
piece  of  plate  exceeding  five  pen- 
ny.weights,  does  not  constitute  a 
trader  within  the  stat.31  Geo^  II. 
c.  3,  s.  6,  so  as  to  subject  the 
party  to  a  penalty  for  not  taking 
out  a  licence.  The  King  v.  Buckle^ 
M»  44  Qeo.  III.  49 

PLEA,  Demand  of. 
See  Practice,  6. 

PLEADING. 

I .  To  debt  on  bond,  the  de- 
fendants in  their  plea  set  out  the 
condition  for  the  performance  of 
an  agreement  for  building  a  house. 
Sec.  reciting  the  same  in  part, 
viz.  that  one  of  the* defendants 
had  covenanted  to  build,  con- 
formable  to  certain  plans,  signed 
^y  the  plaintiff  and  the  said  ^e. 


fendant,  and  deposited  with  the 
plaintiff  conformably  to  the  par- 
ticulars of  the  building  to  the 
said  agreement  annbxed,  amongst 
which  particulars.  Sec, ;  and  also 
referring  to  other  terms  in  the 
agreement  particularly  set  forth, 
by  which  it  plainly  appears,  that 
the  whole  is  not  ^set  out  in  the 
condition*,    the  defendants  then 
plead  performance  generally,  to 
which  the  plaintiff  demurs  spe- 
cially :    Held,   the  plea  is  bad, 
for  the  deed  ought  to  have  been 
set  out,  that  the  court  might  sec 
whether  there  were  any  negative 
or  disjunctive  covenants.  Qiicry, 
whether  it  might  not  have  been 
sufficient   for  the  defendants  to 
have  avened,  that  there  were  no 
negative  or  di&junctive  covenant! 
in  the   agreement.     The  Earl  of 
Kerry  v.  BaxUr,  M.  44  Geo*  III. 

106 
a.  On  an  insorance,  by  a  Bri- 
tish   undenvriter,  during  peace, 
against  capture.  Sec.    in  general 
terms  on  a  foreign  ship,  which  is 
afterwards  captured  by  one  of  hit 
majesty's  ships  of  war,  upon  hos- 
tilities breaking  out  between  the 
two  countuies,  the  assured  cannot 
recover  for  the  loss  even  after 
peace  is  restored.     The  general 
terms,  arrests  of  princes,  must  bc^ 
understood  with  an  exception  of 
the  nation  to  which  the  under- 
writer belongs.     On  a  policy  at 
35  guineas  per  cent,  to  return  81. 
per  cent,   if  the  ship  sailed  from 
Cadiz  with  convoy  for  England, 
and  al.  per  cent,  more  for  convoy 
from  England   to   Flushing,    or 
lol.  per  cent,  if  with  convoy  for 
the  voyage,  and  arrived,  no  part 
of  the  premium  is  returnable  in 
case   the  ship  be  lostj,  for  the  , 
words,  and  arrived,  mean  arrived 
at   the  ultimate   terminus  of  the 
voyage.     Keiner   v.   Le    Mesurier^ 
M,  44  6€0»  III..  7» 

3.  Sre  Applekm  v.  Binhs,  £,  44 
Geo.  III.  3^V 

4.  Assumpsit  by  executor/ 
containing  two  sets  of  counVft^ 
one  upon  promises  made  with 
the  testator:  the  other  stating 
that  the  defendant  being  i«idcbted 
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to  the  testator  for  goods  sold, 
after  his  death,  promised  to  the 
plaintiiT,  executor,  and  execu. 
trix,  as  aforesaid,  to  pay,  &c, ; 
"also,  that  the  defendant  account, 
ed  with  the  plaintiffs  as  execu- 
triz  and  executors  as  aforesaid, 
concerning  money  due  to  the 
plaintiff,  executrix  and  execu- 
tors,  a»  aforesaid,  and  bemg 
thereupon  found  indebted  to  the 
plaintiffs,  executrix  and  execu- 
tors as  aforesaid,  promised  to 
pay  them,  executor  and  execu- 
trix,-  as  aforesaid :  also,  cotitain- 
iog  a  count  for  interest  due  to 
the  plaintiffs  as  executrix  and 
executors:  Held,- on  error,  that 
the  count  on  an  account  stated, 
could  not  be  joined  with  the 
counts  for  goods  sold,  &c,  •  Q. 
whether  a  count  upon  promises 
with  one  as  executor,  can  be 
joined  with  others  on  promises 
with  the  testator.  Hemhall  v. 
BobiTU^  £.  4  Geo,  ill.  375 

5.  Assumpsit,  for  that  S.  F,  B, 
deceased,  being  indebted  to  the 
plaintiff  at  the  time  of  his  death, 
N.  the  wife  of  the  defendant,  be- 
fore her  intermarriage,  in  consi- 
deration  thereof,  and  in  consider- 
ation that  the  plaintiff,  at  her 
request,  would  torbear  and  give 
day  of  payment  of  the  said  debt, 
undertook,  &c. :  Held  ill  on 
special  demurrer,  for  not  stating 
either  that  N,  or  any  other  person 
washable  to  be  sued.  A^eneral 
forbearance,  like  the  forbearance 
of  an  individual,  is  not  a  good 
consideration,  unless  there  is 
somebody  to  be  forborne.  Jones 
V.  Askbumkam  and  Wife,  H.  4.4. 
Geo,  III.  188 

6.  A  charter-party,  purport- 
ing to  be  indented,  made,  and 
concluded,  the  6th  day  of  Febru- 
ary,  ♦ifhereby  it  is  agreed  that  the 
ship  shall  proceed  trom  Dtptford^ 
on  a  voyage  to  J^tmarara^  on  or 
before  the  12th  of  the  same 
month,  and  by  which  the  owner 
covenants  that  she  shall  proceed 
on  her  intended  voyage  on  the  day 
before  mentioned,  is  actually  ex- 
ecuted by  both  parties  on  a  day 


subsequent,  viz.  th^  15th  of 
March  following,  while  the  ship 
is  still  lying  in  the  river.  The 
ship  sails  alter  the  nth  of  Fe* 
bruary,  and  perform  her  voyage. 
The  owner  brings  covenant  for 
the  freight,  averring  that  the 
charter-party  nas  indented,  made, 
and  concluded,  after  the  day  of 
the  date,  and  after  the  lath  of 
February,  and  averring  perform- 
ance of  all  which  on  his  part  was 
possible  to  be  performed*.  Held, 
upon  special  demurrer,  that  the 
plaintiff  was  not  estopped  from 
alleging  that  the  deed  was  in- 
dented, made,  and  concluded,  after 
the  day  it  Ixars  date.  Concluded 
implies  delivery  of  the  deed. 
SemhU.  The  covenant  that  the 
ship  should  sail  before  the  nth 
is  not  a  condition  precedent,  but 
rather  an  independant  covenant. 
Held  also,  that  if  it  be  a  condition 
precedent  in  terms,  yet  it  having 
become  impossible  at  the  time  of 
making  the  deed,  within  the 
knowledge  of  both  parties,  it  is 
no  part  of  the  real  contract  be- 
tween them,  and  the  plaintiff 
having  perforthed  the  voyage, 
which  is  the  substance  of  tne 
contract,  is  entitled  to  his  freight. 
Hall  v.  Cazenove^  H,  44.  Geo,  111. 

7.  In  debt  on  bond,  with  a 
profert,  the  plaintiff*  must  pro- 
duce the  bond  at  the  trial  or  be 
non-suited,  notwithstanding  it  is 
in  the  hands  of  the  defendant, 
and  he,  upon  notice  to  produce 
it,  neglects  or  refuses  to  do  so. 
If  it  be  lost  out  of  the  plaintiff's 
possession  after  declaring,  he 
must  amend  his  declaration,  by 
declaring  as  on  a  lost  bond. 
SmitA  V.  fVoodwardf  H.  44  Gro, 
111.  aia 

S.  Affidavit  of  debt  against 
two  defendants  for  a  joint  and 
separate  debt  ;  latitat  against 
both  I  declaration  against  one 
only  :  Held  irregular,  and  the 
declaration  and  subsequent  pro- 
ceedings set  aside.  Lewin  ▼• 
Smith,  H. 44^ Geo.  III.  285 

9.  An  indictment  lUted  that  a 
4 
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writ  to  arrest  one  B,  Wi  iMoing  out 
of  the  weekly  court  of  record  of  the 
town  aod  county  of  the  town  of 
PooUj  directed  to  one  T,  B.  serjeani 
at  mace  of  the  said  county  and  coun- 
ty of  the  town  ofPopUf  was  delivered 
to  him  to  be  executed,  hut  did  not 
state  that  T.  B.  was  an  officer  for  the 
execution  of  writs,  or  an  officer  of  the 
court,and  stated*  that  he  having  arrest- 
ed the  said  B,  W,  one  T.  S.  0,,  &c, 
did  make  an  assault  on  the  said  T.  B, 
in  the  execution  of  his  office,' and  res- 
cued the  prisoner :  Held,  in  arrest 
of  judgment,  that  a  serjeaot  at  mace, 
is  not  ex  vi  termini  an  officer  for  the 
execution  of  writs,  and  his  authority 
does  not  sufficiently  appear  on  the 
indictment,  wherefore  the  rescue  ap- 
pears to  be  lawful,  being  in  defence 
of  liberty.  Rex  v.  Osmer,  T.  44 
Ceo.  111.  SSS 

to,  SembU^  If  a  demandant  in 
a  writ  of  right,  count  upon  the 
seisin  of  his  ancestor  in  his  de- 
mesne, as  of  fee,  omitting  and 
of  right,  it  is  bad.  Held  on  er- 
ror, both  by  the  Court  of  Com- 
mon Pleas,  and  this  Court,  that 
if  the  demandant,  in  deducing 
his  title  through  a  female,  de- 
scribes her  as  sister  and  heir  of 
7*.  (?.  and  it  appears  upon  the 
face  of  the  count,  that  T,  G,  left 
a  son  W,  G.  who  survived  his 
aunt,  it  is  fatal,  because  she 
could  not  be  heir  of  T.  G. ;  al- 
though it  also  appears,'  that  up- 
on failure  of  issue  of  IV,  G.  the 
issue  of  the  sister  of  T.  G,  be- 
came his  heirs.  Dowland  v .  Slade^ 
r.  44^0.  III.  543 

11.  Action  joint,  where  tike 
payment  it  Joint  out  of  which  the  au 
sumptit  aruesy  sf<  Action,  No.  4, 
or  Oshm  v .  Harpur,  T.  ^ Geo.  Ill, 

411 

12.  DiscHARCB  and  Satis- 
PACTION,  not  by  less  sum  in  sa- 
tisfaction  of  a  greater,  without 
any  thing  else,  see  Action,  No. 
5,  QT Fetily .  Sutton^  T.  446^0.11!. 

1$.  To  found  an  action  against 
the  vendor  of  coals,  not  having 
obtained  a  coal-meter's  ticket,  for 
ji  penalty  of  50!.   oa  the  s^th 


C^o.ll.  C.35,  S.I  I.  the  plaintiff 
need  not  proceed  to .  convict  the 
offenders  before  a  justice  of  the 
peace,  though  that  clause  of  the 
act  contains  the  words  **  being 
thereof  convicted  by  the  oath  ot 
two  credible  witnesses  before  one 
or  more  justices,"  &c.  For  by 
the  2 1  St  clause,  which  enacts, 
that  all  penalties  above  5I.  shall 
be  recovered  by  action  in  the  so-  , 
perior  courts,  those  words  must 
be  taken  to  apply  only  to  the  case 
of  the  5I.  penalty  upon  the  carter, 
imposed  by  the  sametiith  clause. 
SembU.  A  coal  waggon  is  wittiin 
the  clause,  though  the  act  coiu 
tains  only  the  words  cart  or  carts 
Peto  q,  t.  v.  HaguCf  T.  44 
Geo.  III.  417 

14.  Of  Pleadings  in  Actions 
for  accepting  Stock,  see  Stocct- 

JOBBING. 

15.  Of  pleading  in  covenant  bf^ 
2i  feme  sole^  for  not  performing 
award  made  after  she  becomes 
covert,  ire  Action,  No.  8. 

16.  The  word  until,  in  an  in- 
dictment, may  be  inclusive  of 
the  day  or  terminus  ad  qvem^  if  the 
context  require  it  to  be  so  underw 
stood.  Semble.  The  King  v.  Inka^ 
bitantso/Gamiingay,  jT.^Rep.  513- 
is  over-ruled,  so' far  as  it  decides 
the  context  cannot  explain  the 
meaning  of  the  word  from  to  be 
inclusive.  Rex  v.  Stevens  and  Ag-^ 
new  J  T.  44  Geo,  III.  437 

17.  Of  prout  patet  per  recorduwip 
applied  to  that,  which  is  only 
quasi  a  record,  ie«  A  c  T 1  o  n  ,  9. 

18.  Of  trover  by  3  assignees  of 
a  bankrupt,  where' a  4th  has  been 
removed,  and  no  re-assignment 
made,  see  BANKKurr,  No.  7. 

POOR,  RELIEF  and  REMO- 
VAL. 

5feS£TTLSMSNT.     ASSUMPSIT^ 

a. 

PRACTICE. 

5<e  Ams«nd.m£NT.  Costs.  Bail* 

Bond.      See  Bail,  and  also 

Grant  v.  fagan,  M-  4^ Geo.  III. 

la 
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PRACTICE. 


See  Bail,  be  posit  in  lieu  »/,  aii4 
Nunnv.  Poweli^  M.  4^ Geo.  III. 

'S 

ScrABATBMBNTy  Lang  v,  Cmker, 
M.  ^^Geo.  III.  108 

f .  Action  for  penalties  for  hrU 
bery :  t/mtr^laid  in  Vark :  Motion 
to  chaxige  ^the  venue' to  Hutl^  the 
plaintiff  having  some  causes  of 
action  which  arose  in  Hull,  but  be> 
ing^  out  of  time  to  sue  in  a  new 
action^  and  it  Having  been  his  in- 
tent  ion  originally  to  proceed  for 
the  offences  in  Hull ;  Held,  that 
the  ifenue  may  be  changed  in  a 
penal  action,  where  the  statute 
of  limitations  Jias  run,  notwith. 
standing  other  causes  of  action 
.  in  another  county,  which  are  still 
within  time,  but  which  the  plain- 
tiff agrees  to  abandon.  Dover  v. ' 
Maestaerty  H,  ^Geo.  III.        113 

2.  PiftiMPTORY  Paper,  Mo- 
tioAs  for  new  trials  X98 

3.  £nlakjqbd  Rules,  not 
served  '  197 

4.  Interlocutory  judgment  be. 
ing  obtained  in  assumpsit  against 
a  feme  sole,  final  j  udgment  may 
be  entered,  and  a  ca.  sa.  may  is. 
sue  against  her  as  a  feme  sole, 

•  although  she  marry  before  the 
suing  out  of  the  ca.  sa.  Cooper 
▼•  Hunckin,  //.  44  Geo.  Ill*       382 

5.  Affidavit  of  debt  against 
two  defendants  for  a  joint  and 
separate  debt ;  iatitai  against 
both  ;  declaration  against  one 
only :  Held  irregular,  and  the 
declaration  and  subsequent  pro- 
ceedijigs  set  aside .  lewtn  v .  Smithy 
H.  44  Geo,  III.  285 

6.  It  it  not  necessary  to  de. 
mand  a  plea  where  the  defendant 
has  taken  out  a  summons  for  time 
to  plead.  Pearson  v.  Reynoldsy  H. 
44  Geo.  III.  288 

7.  Where  a  writ  is  delivered 
to  the"  late  sheriff,  and  executed 
by  him,  and  the  return  to  the 
writ  happens  in  the  time  of  a  new 
sheriff*  the  new  sheriff  must  re- 
turn it  with  the  late  sheriff»s  re- 
turn  indorsed  thereon,  in  order 
to  the  Court's,  proceeding  to 
enforce  obedience  to  th»  writ ; 
but  if  the  new  sheriff  return  cepi 


PRACTIC8. 

corpus  by  mistake,  and  an  attach* 
ment  afterwards  issue  a^inst  the 
late  sheriff  for  not  bringing  in 
the  body,  this  is  irreffiilar,  as 
the  Court  can  only  look  to  him 
who  made  the  return.  But  where 
the  rule  to  bring  in  the  body  was 
had  the  12th  of  November,  and 
no  objection  made  to  the  attach- 
ment till  the  27th  of  January 
following,  it  was  held  that  the 
party  came  too  late.  Rex  v.  Ske^ 
rrf  of  Middtesexy   H.  44  Geo-  HI. 

2t6 

'  8.  To  sue  out  execution,  pend- 
ing a  writ  of  error  for  delay,  the 
paitymust  state  positively  an  ad- 
missioathat  it  was  brought  solely 
for  delay.  It  is  not  sufficient 
to  shew  that  the  defendant  meant 
to  harass  and  delay  the  plaintiff, 
unless  it  appear  that  he  acknow- 
ledges he  has  no  ground  for  his 
writ  of  error.  Butterjield  q.  ^  >'• 
IVindley  £.  44  Geo.  III.  335 

9.  A  writ  of  error  may  be  sued 
out  before  final  judgment  is  sign- 
ed and  it  will  be  a  stay  of  execu- 
tion. Seinble.  «•  Where  a  writ  of 
error  is  sued  out,  and  the  plain- 
tiff will  not  sign  judgment  till 
after  the  return  of  the  writ,  in 
order  to  avoid  the  effisct  of  it, 
and  then  sues  out  execution,  the 
court  will  set  the  execution  aside. 
SmerviiUv^fVhitey  £.  44  Geo.  III. 

33« 

10.  A  foreigner  having  obtain, 
ed  judgment  in  an  action  of  as- 
sumpsit, and  the  defendant  there- 
in having  a  cross  action  upon  the 
case  pending  against  the  foreign- 
er, tor  damages  accruing  out  of 
the  same  transaction,  the  court 
permitted  the  latter  to  pay  the 
debt  On  the  former  judgment  into 
court,  to  abide  the  event  of  the 
suit  then  pending,  but  to  be  paid 
out  immediately  after  the  trial, 
he  going  to  trial  immediately  — 
A  motion  of  the  first  impression, 
Pinto  V.  HutcAinsouy  E. 44  Geo.  111. 

II.'  Sem5/e.  If  a  trial  be  over  i{i 
the  afternoon,  and  a  witness  stay 
in  the  town  till  cleipen  o*clocK 
thetiext  morning,  his  home  being 
distant  only  twelve   miles,   hi» 
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PRACTIC*. 


5»5 


»at)pana  is 'iK»  protection  to  him 
frota  arrest  in  the  town,  Anany- 
liMis,  E.^Gio.  III.  355 

12.  On  motions  to  set  aside 
m^^rds  where  thete  is  no  cause 
pending,  it  is  not  necessary  that 
Che  affiiUYits^  on  shewing  cause, 
should  be  entitled  with  the  chris.  * 
tian  and  surnames  of  the  partf<*s, 
althoiftgh  the  rule  is  generally 
drawn  up  with  the  names  of  the 
parties,  as  if  there  was  a  cause 
pending.  AnOiynums^  E.  44 
Geo.  III.  358 

13.  OUtfr.  The  party  who  de- 
ximrs  should  not  only  state  his 
points,  intended  to  be-irgued,  in 
the  margin  of  the  paper  books 
whibh  he  delivers,  but  should 
also  leave  a  copy  of  them  with 
the  two  other  judges.  AppUton 
▼•  Binki^  E,  44  Ofo,  III.  361 

14.  If  two  or  more  defendants 
iiTt  charged  in  execution  on  a 
joint  judgment,  the  discharge  of 
one  of  them  under  the  lord's  act, 
not  opposed  by  the  plaintiff,  is  no 
ground  for  an  application  to  dis. 
charge  the  other.  Ncden  v.  Pa. 
ten,  E.i^Oeo.  III.  36a 

15.  Two  parties  submitted  to 
arbitration  by  bond,  and  agreed 
therein  that  the  submission  to  I 
the  award  should  be  made  a  rule 
of  court,  and  afterwards,  by  a  ' 
memorandum  indorsed  on  the 
bond,  after  the  time  of  making 
the  award-  had  expired,  agreed 
that  the  time  for  an  umpire  to 
make  his  umpirage  should  be 
extended  to  a  future  day,  but 
without  expressly  mentioning 
that  this  new  submission  should 
be  made  a  rule  of  court :  Held, 
that  this  memorandum  was  a  vir. 
tual  incorporation  of  all  the 
terms  of  the  bond  not  inconsist- 
ent therewith,  and  therefore  must 
be  taken  as  containing  an  agree- 
jnent  to  make  the  submission  a 
rule  of  court,  under  the  statute 
8  and  o  IV,  III.  c.  15.  The  case 
o(  Jenkins  v*  Law,  8  Term  Rep,  87, 
was  over-ruled,  upon  consulta- 
tion with  the  other  rourts.    Evans 

.  V.  TftOMpfon,  E,  44  Cw.  III.     380 

16.  Semhiif    An  attorney,   who 

has  drawn  an  agreement  between 


two  parties,  will  be  ordered,  up- 
on motion  to  the  court,  to  give 
over  to  either  of  them  a  copy  * 
thereof,  to  the  best  of  his  power, 
when  the  same  shall  be  requisite, 
upon  payment  of  the  costs  there- 
of. Clarke  v.  Terrel^  T.  44  Geo. 
III.  .    Z99 

17.  In  three  pen^l  actions  for 
bribery  by  the  same  plaintiff," 
against  the  same  defendant,  the 
court  refused  to  consolidate  them, 
there  being  forty  instances  of 
bribery  declared  upon  in  each 
action.  In  penal  actions  the 
court  will  rather  rcquire'that  the 
trial  of  each  offence  should  be 
separated  as  much  as  possible, 
for  the  convenience  of.  trial. 
Where  there  are  actions  in  this 
court,  and  also  in  another  court,^ 
between  the  same  parties,  this 
court  will  not  impose  terms  con" 
cerning  the  actions  in  this  <;purt, 
in  order  to  compel  any  thing  to 
be  done  in  the'  other  actions ; 
but  application  must  be  made  to 
the  court  where  they  arc  brought. 
Benton  v.  Praed^   T,  44  Geo.  ill. 

423' 

18.  A  bill  of  Middlesex,  re- 
turnable on  Monday  next  after 
the  morrow  of  the  holy  Trinity, 
was  held  irregular  ;  but  the  rule 
to  set  aside  the  proceedings  was 
enlarged,  for  the  party  to  amend-, 
upon  payment  ofcosts,  and  also 
upon  specifying  the  amendment, 
in  the  rule  nisi\  notwithstand- 
ing the  defendant  was  in  custody. 
Anonymcusy  T,  44  Geo,  III.       425 

19.  Where  a  cause  is  referred 
to  an  arbitrator,  and  the  costs  are 
to  abide  the  event,  and  the  arbi- 
trator awards  a  specific  perform* 
ance  of  something  to  be  done, 
which  proves  that  the  event,  in 
fact,  is  in  favour  of  the  plaintiff^ 
he  is  entitled  to 'costs ;  .although 
the  arbitrator  does  not  award  a 
verdict  to  be  entered  in  form.  As, 
where  in  an  action  of  trover  for 
corn  the  arbitrator,  instead  of 
awarding  damages  and  a  Verdict, 
awarded  that  the  plaintiff  should 
have  a  right  of  entering  the  de- 
fendant's barn,  &c.— N.  B.  It 
seems,  in  this  case,  th:  co^ls  were 

4   F    . 
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to  abide  the  event  of  the  award, 
not  **  the  event  of  the  cause.*' 
Anonymous^  T,  44  C^p.  III.       4*6 
20.  Where  the  rule  to  retttrn 
a  writ  expires  in  vacation,  the 
sheriff  has  till  the  neat  term  to 
return  it.     Such  a  r^urn  before 
the  sitting  of  the  court  on  the  xst 
4ay  of  the  subsequent  term  was 
held  good.     Q.  Whether  he  has 
inot  three  days  ih  that  term  ?  Ano^ 
nymous,  r.44  C«-  m.              4^7 
ai.  Where  there  has  been  an 
arrest,  and  afterwards  a  payment 
of  money  into  court,  by  the  de- 
fendant, of  a  less  sxrmthftn-  the 
5um  for  which  he  was  held  to 
bail,  and  the  plaintiff  has  tal^en  It 
'  out  and  discontinued,  the  plain- 
tiff is  still  entitled  to  his  costs, 
notwithstanding     the     act      43 
^0.  III.   c.  46;    unless  the  de- 
fendant can   shew,  aliunde^   that 
the    plaintiff  had    i>o    probable 
cause  fqr  arresting  him  for  that 
amount.      Clarke  v.  FisAcTf  T.  44 
Ceo.  III.                                   42S 
22,  SemifU  to  entitle  the  defen- 
dant to  cofls,  under  43  Geo,  III. 
c.  4li,  s.  3,    where  the  plaintiff 
kas  arrested  him  for  a  larger  sum 
than  he  recovers  in  the  action,  it 
must  appear  clearly  that  his  in* 
tehtion  was  malicious,  or  at  least 
vexatious.     YounU  v.  Malluon^  T* 
44Gf^,  III.                                521 
t3.  All  affidavits  in  a  cause, 
excepting  affidavits  of  the  cause 
of  action  before  process  sued  out, 
.  must  be  entitled  with  the  names 
of  all  the  parties,  and  the  plain- 
tiffs    arid  defendants,    and    with 
their  respective  christian  names. 
The  riilc  of  court  need  not  be  so 
entitled.     AW  and  Others  v. ^ 

r.  44  Ceo.  II r.  475 

PRACTICE  IV  CHANCERY, 

1.  The  custody  of  an  exan^i- 
n\tion,  taken  under  a  dfdimus  in 
the  country,  belongs  to  the  clerfe 
in  court,  wjio  is  entitled  to  make 
the  copies  of  it.  it*  sworn  in 
town,  It  belongs  to  the  master. 
Drake>f , Woodford,  M.^^rGeo.  1 II.  1 16 

2.  On  a  motion  to  review  the 
^taxation  of  a  bill  of  costs. com- 


FRIZS. 

meticed  during  a  cliemt*»  stiii^* 
rity,  it  w^  granted  accordingly, 
on  the  ground,  that  a  Gontinucil 
employment  when  of  age,  might; 
under  circumstances,  amount  ti^ 
an  undertaking  to  pay  the  prior  bill 
Guy  V.  BuTgefs^  M.  44 G<o.  HI*  117 

3.  A  defendant  cannot  be  or- 
dered to  produce  deeds,  &c.  un- 
less  stated  in  a  schedule  to  his 
answer,  or  at  least  described 
with  certainty.  The  practice 
formerly  was  to  pray  a  schedule 
in  the  bill}  and  it  is  so  still  in  Ire* 
land.  jfiwiiyjiu»tf,  AT.  44Gr0.III.  117 

4.  The  statutes  9  Atmt^  c.  14* 
s.  3  and  4,  and  iS  Gm.  II.  c.  34, 
s.  3,  do  not  authorise  courts  of 
equity  to  hold  cognizance  of  a 
bill  by  a  common  infonncT  for 
a  discovery  of  money  won  at 
play;  for  the  latter  statute  enw 
powers  the  court  to  proceed  to  a 
decree,  and  a  court  ot  equity  does 
not  decree  a  penalty.  Hoiicmay  ▼. 
Skakspeare^  M»  44  Geo.  III.      lat 

5,  If  an  answer  contains  a  po* 
sitive  denial  to  4hp  facts  suted 
in  the  bill,  there  ca'nnot  be  a  de- 
cree against  the  defendant  upon 
the  evidence  of  one  witness  only^ 
unless  the  facts  so  preponderate 
over  denial,  that  greater  credit 
must  be  given  to  the  witness  than 
totheanswer,recollectingthat  (he 
latter  is  an  interested  party.  Al- 
though the  delivery  up  and 
cancelling  of  a  charter-party  takes 
away  a  ren^edy  at  law,  yet  it 
rather  assists  a  claim  for  equi- 
table relief.  East  India  Compaq 
V.  lionaldt  H.  44  Qeo.  III.       213 

PRESENTMENT  ok  View  Of 
A  Magistrate. 
S^(  Costs,  No.  2. 

PRISONER. 
T.      PiscHARGS    und«r    the 
Lord»s  Act,  of  pne  of  iwo  prison- 
ers in  execulion,  set  Practici, 

14*  *      ^ 

BRI2E. 

See  lord  AWija  v.  T^ker^   A/.  44 

Geo.  III.  iiv 

Lord  Ktitk   T.  fAnglf^     A/.    44 

Geo.  Ill,  III 


QUO  WAkRANTO. 

t;  A  court  of  prize  has  orij^i-i 
jvO  jurisdiction  over  the  prize 
and  the  proceeds  thereof,  and 
may  decree  interest  against  any 
agent  or  other  person  in  whose 
hands  it  may  be,  if  he  made  in. 
ttttst  or  profit  thereof^  as  part 
of  the  resf  and,  independently  of 
the  authority  over  prize  agents 
given,  by  the  several  statutes, 
to  the  courts  of  admiralty.  If 
such  agents  have  not  made  in- 
terest,  they  should  rest  their  de- 
fence upon  fHat  point  in  the  prize 
court  below,  and  this  court  will 
not  grant  prohibition.  fViiiis  v. 
tAe  Commitsumers  of  Appeal  in  Prize 
Causa,  £.  i^Geo,  III.  339 

PROHIBITION. 
SerPKiaiS. 

I.  ^ere  the  defendant  libelled 
the  plaintiff  for  tithes  in  the  spiri- 
tual court ;  the  plaintiff. pleaded 
that  the  place  was  exira.parochial; 
the  plaintiff  replied  an  inclosure 
act,  31  Geoi  III.  c.  91,  and  in. 
sisted  that  it  was  thereby  annex- 
ed to  and  made  part  of  the 
parifli,  whereof  he  was  rector; 
the  spiritual  court  decreed  accord- 
ingly>  the  tithes  to  be  paid  to  the 
defendant :  Held,  upon  a  de* 
claration  in  prohibition,  that 
the  spiritual  couit,  having  mis- 
construed the  statute  a  prohi- 
bition might  be  granted  in  this 
case  after  sentence ;  it  appearing 
that  the  court  could  no  other- 
wise  have  decreed  the  tithes  than 
by  misconsti  action  of  the  sta- 
tute.  Note.  The  question  sug- 
gested  by  jBu/Zcr,  J.  in  Home  v. 
Camden,  4T.  R,  382.  iH.BL  533. 
whether  the  misconstruction  of  a 
stature  is  not  matter  of  appeal, 
and  not  of  prohibition,  after  sen. 
fence,  is  now  settled  that  it  is 
matter  of  prohibition.  Gould  v, 
Capper^oXtAy  T.  44  Geo.  III.    5»S 

PROCESS. 
5^f  RxBcuTiov,  Practice. 

QUO  WARRANTO. 

Sft  CoHrOlLATION. 


REVOCATION.       5^7 

RIGHT,  Writ  o#. 
See  Plkadixig. 

RECOVERY. 
5«DbVi8e,  Ho.  t.    J^oe  d.  GiU 

man  v.  Elvey,  M.^Geo,  III.  94 
Meaning  of  the  word  Recovery,  in 

the  Stat.  43  Gw.  III.  c.  46,  s.  i- 

5«  Practice,  No.  ai. 

REGISTER  ACTS. 
See     Ship.       Register^Acts. 
Regula    Generalis.       Pe»:  ^ 
remptory  Paper.       New    Trials, 
Seepsigc  19! 

RELATION. 

The  relative  refers  to  the  last  an-        • 
tecedem.  Baring  v.  Christie,  T. 
44    Geo.  III.     and  see   Insv- 

RANCI. 

REMAINDER. 

5f<DBVttRy  No.  I. 

RESPONDENTIA* 
I.  B,  advances  money  to  P. 
on  respondentia-,  the  condition  of 
the  bond  recites,  that  the  money 
was  advanced  on  goods  on  board 
the  ship  Belvedere:  the  condition 
is,  that  if  .the  ship  proceed  from 
the  Thames^oii  a  vovage  to  any 
port  in  t^le  EaU  Indies,  Sec.  and 
from  thence  return  to  the  river 
Thames,   at  or  before  the  end  of 

t6  calendar  months  from  the 
ate,  and  there  end  her  voyage, 
4(C.  (the  (casualties  of  the  seas 
excepted  5)  and  if  within  30 
days  after  her  arrival  F.  pay  the 
money,  and  respondentia  interest, 
or  if  the  ship  shall  be  entirely 
lost  in  the  voyage,  and  F.  shall 
duly  account  upon  oath  for  the 
fair  average  on  the  goods  on 
board  the  said  ship,  then  the 
obligation  to  be  void  :  Held, 
that  /.  becoming  a  bankrupt, 
B.,  the  obligee,  has  no  lien  up- 
on the  goods  on  board  the  ship, 
under  the  form  of  this  obligation. 
Bush  V.  Fearon,  M.  44  Geo.  III. 
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RETURN  in  nWit  irregular. 
Sfe  Practice,  18. 

REVOCATION  of  Wm, 

iVffWiLL. 

.    4  r  a 


S%%     SEQUESTRATION. 

REVOCATION  of  Submis- 
sioK  to  arbitration. 
Sec  Action,  No.  S. 

RULES,  enlarged  Rules. 

5«PllACTICB. 

RULE  OF  Court,  how  entitled. 
See  Practice,  No.  23. 

SAILOR. 
See  Master  and  Mariner. 

SATISFACTION. 
•See  Discharge  and  Satisfac- 
tion. 

SEDUCTION. 

See  Action. 

.   SENTENCE,  FOREIGN. 
See  Insurance,  5,  7. 

SEQUESTRATION. 


SETTLEMENT. 

1  shcriflF  might  have  Wen  relieved, 
I  at  the  time  of  executing  thewrm 
if  there  were  any  difficulty ;  yet 
it  does  not  appear  that  the  Court 
of   Chancery  would   have    pro- 
ceeded  against  him  for  »  con^ 
tempt,  in  disregardiog  »  scque^ 
tration  which  had  aot  been  laid 
on.    Sem^k,  It  b  rather  a  con- 
tempt in  the  »eH<i«»trato«  not  to 
enforce  the  commission  directea 
to  them.     SemUe,    A   *«iuesti^ 
tion  after  decree  can  at  most  be 
considered  equivalent  to  a  com- 
mon  law  executiop.      iw*  ''• 
Drew,  H.  44  ^«-  ^^  *^^ 

SERVANT  and  MASTER. 
5fc  Master  and  Servant. 

SERVITIUM  AMISIT. 
See  Action  .        »7^ 

Settleuent    on   Mama^e,   « 
Bankrupt,  No.  i. 


•  I.  A  commission  of  sequestra, 
tion  issued  out  of  the  court  of 
Chancery,  upon  a  decree  directed 
to  certain  commissioners,  to  enter 
upon  all  the  lands,  &c.   of  C.  S. 
and  to  take  into  their  hands  not 
only  the  rents.  Sec.  but  all   his 
goods,  Sec.  •*  and  detain  and  keen 
the  same  under  sequestration  till 
he  shall  have  paid  the  sum  there- 
in  mentioned:"    subsequent  to 
this,  a  writ  of feri  facias  agamst 
the  goods  of  C.  5.  was  delivered 
to  the  sheriff  to   be  executed  ; 
whereupon  he  seized  the  goods, 
and  made  an  inventory;  but  lie 
was  afterwards  told  that  the  goods 
were    under    sequestration,    and 
returned  nulla  bona:   The  plain- 
tiff in  the  writ   of  feri  facias, 
brought  a^  action  for  a  false  re- 
turn, and  upon  a  case  reserved, 
without  any   fraud  being  found 
by   the  jury,    and  on  admission 
that  the    sequestrators   had  not 
taken  possession  of  the    goods, 
and   that  the  sequestration  had 
not  been  laid  on  previous  to  the 
return  of  x\\t  fieri  facias:   Held, 
that   the   sheriff  was   bound   to 
levy  the  goods  ;    for  although, 
upon  application  to  this  court, 
fr  to  the  Court  of  Chancery,  the 


SETTLEMENT, 
By  Hiring  and  SerxiQc- 

1     A  pauper  hired  for  a  jcv 
at   the  wages  of  45^.    ^"^.^^^ 
pounds  of  wool,   It  she  behav« 
well,  is  dismissed  by  her  master 
at  the  end  of  eight  months,  00  a 
dispute  arising  between    tbcm; 
she  applies  to  a  magistrate,  ^»»o 
upon  hearing  the  natter,  orden 
that  the  master  shall  take  hermio 
his  service  agam,  or  pay  her  a 
year's  wages;  the  servant  con- 
sents to  return ;  <he  master  refuses 
to  take 'her;  and  pays  the  wages 
for  the  year,  without  the  wool. 
She  afterwards  applies  to  be  hired 
to  other  persons  within  the  year . 
held,  this  is  a  dissolution  of  the 
contract,  within  the  year,  and  the 
servant  gains  ;io  settlement  iind« 
it.   R^x  V.  the  Inhahtta^ts  ofKmsi 
Pyon,M.  A4GeP.llU  S^ 

a  A  pauper  settles  at  S.  is  al- 
terwards  hired  for  a  year  in  an- 
other  parish  ;  he  serves  a  part  c^^ 
the  year,  and  then  hcmg  too  ill  c. 
a  fever  to  do  his  work,  his  m;^ut 
pays  him  his  whole  year's  waga 
and  he  quits  his  service  and  ^00 
to  an  hospital:  Held,  this  isj 
dissolution  of  th^  contract,  atf» 


SETTLEMENT. 

'^jxUt    no>   seHtieiaent    is    gaii&ad,  \ 

jRtx  9.  ike  InkakUmta  afSudirsoMt, ; 

M.  446W.  HL  55 1 

3*  Where  there  is  a  htriog  4t  i 

-«rqekW  ivages,  ..and  . nothing  is' 
•aid   as  10  the  term,  ^he  hiring 

^viU  beheld  weekly,  as  the  .iv ages. 

.  Iki  this  case  there  were  other  cir- 

.  inimstaiices  in  corrobosati«n  of  a 
tveekly  hiring^  particularly  the 
strront's  obtaining  an  occasiona) 
increase  of  hu  wages,  as  the  sum- , 
snei^^r  winter  came,  upon  an  ap- 
plicatian  by  the  scrrant  to  the 
niaster,  and  without  any  previous 
rttnttihg  contra^  or  stipulation 
for  mtf  time.i    /tea;  v.  tie  fnJkaSi. 

*^t^nit  o/PtieAkcAurcky  T,  i^Gio,  III. 

'        '  55* 

4*  jEvidenbe  e£  the  relief  of  a 
^paupti's  fatlier  and  his  fanfily  by  the 
overseen  of  the  poor  of  pari^  A. 
Ibrty  years'  back,  the  pauper  being 
thirty-eight  years  of  age»  and  such 
paupers,  io  relieved,  being  resident 
m  another  parish  B,  at  the  time,  so 
ag  to  negative  their  being  relieved  by 
the  parish  itf.  as  casual  poor,  is  evi- 
dence of  the  teulemont  of  the  pau- 
per, notwithstanding  the  paiiper  was 
bom  at  another  parish.    StmbU,  the 

Elace  of  birth  is  the  slightest  pos'si. 
leevidence  of- settlement;  it  is  only 
evidence  of  the  local  res idence  of  t2ie 
mother  at  the  time.  Rex  v.  the  Inhm" 

5.  A  pauper  hired  a  tenement 
of  III.  a  year  value,  and  resided 
upon  it  for  a  year  s|nd  upwards; 
before  he  hired  it,  he  agreed  with 
another  person  to  be  his  under* 
tenant  of  a  part  at  5I.  per  annum, 
who  became  guarantee  to  the 
landlord  for  the  whole  of  the 
rent :  Held,  that  a  settlement 
was  gained  by  the  pauper ;  not. 
withstand v^g  the  sessions  found 
that  credit  was  only  given  to  the 
pauper  for  61.  per  annuin,  and 
he  had  continued  to  receive  re- 
lief from  his  former  parish  for 
six  months.  Rex  v.  the  hkabi- 
tants  of  Hooey  M.  4.4  Geo,  III.     60 

6,  A  pauper  residing  on  a  cot- 
tage ana  half  an  acre  of  land, 
under  a  lease  for  three  lives,  at 
IS.  rent,  for  which  he  had  ^iven 
two  guincat  by  way  of  finey  is  nat 


STATUTES  J 


5^ 


reinpvcabie^  though  h^  bdc^me 
chargeable.  H\%  application  for 
iielieria  not  a  .cpi^sent.  to  be  re- 
moved.  Rex  v.  the  Inkabiietnts  of 
MtrUey,  E.  GeoAll.  332 

•  7  A  pauper  rented  a  tenement  of 
l>*  ios«  andalsoa  toll. for  ail  cattle 
sold  at  the  borough  of  ChtpputgHtr" 
^09,  which  be  took  of  the  corpora- 
tion of  the  said  bqrpugbi '  at  a  cooit 
l^et,  by  verbal  agreement.  Held, 
that  the  demise  not  being,  by  deed, 
the  pauper  had  not  a  good  legal  title 
to  the  toll^  and  so  had  not  a  tcne* 
i^nt  of  lol.  pjcr  annum.  Rex  v* 
t^  Inhahitmxts  of  Chipping  Norton^ 
T,  44  Geo.  III.  50X 

-  8.  T^e  Stat.  13  Geo.  HI.  c.  84. 
^.  56,  which  enacts  that.no  person 
keeping  a  tumpike-gate,  fencing 
tolls,  and  rtsidinjg  at  the  tal)«hoi|sey 
shall .  tberel^.  gain  a  settlement  in 
such  parish,  does  not  prevent  such 
person  from  gaining  settlement  there 
by  other  means.  Rex  v.  the  Inhahi' 
tants  0/ Denbigh f    71    44Grtf.  IIJ. 

50« 

SHERIFF. 
See  PRACTica,  No.  7.    Writ, 
No.  I.  Sequestration^  No. 
2. 

SHIP  REGISTER  ACTS. 

I.  The  statute  34  Ceo.  III.  c. 
6t'f  s.  JS  2n<l  i^>  applies  to  any 
alteration  of  property  in  a  ship, 
whether  in  the  whole  or  part  thereof; 
and  if  the  whole  of  a  ship  at  sea  be 
so  transferred  to  a  pufchaser  at  ano-  . 
ther  port,  who  intends  to  obtain  a 
register  tU  novo  at  such  other  port, 
he  must  comply  with  the  forms  [jre* 
scribed  in  the  r6th  section  of  that 
statute.  Bloxam  t^  HMard,  71 
44  Geo.  III.  4B7 

STAMPS. 

STATUTES^ 

29  Oir.  II.  c.  4,  s«  4  (frauds 
and  perjuries)  299 

3  and  4  fV.  and  AC.  c.  14  (d^ifee) 
6C 

8  and  9  IV*  and  Af.  c;  15  (arbitra- 
tration}  38 


590     STOCK  JOBBING. 

^dmUf  c:  14,  s.  3,  4  (money  lost 
tt  phv— Otfcovery,  bill  of)         lai 

7  Gedi  I;  c:  8V)  *•  <  (Bankrupt) 
281 

3  Geo.  Ill  c.  a6,  s:  4,  (coahi  sale 
of  one  fOR  for  toother)  &f. 

5  Gf#.  II.  c:  30  (bankrupt)  •  081 

7  Gto:  II.   c.  8    (Stock  jobbing) 

t  S  6w.  I  !•  c.  3  4  (bill  of  discovery) 

192 

19  Gn:  II:  c:  359  s;  iz  (cod  wag- 
gon and  meter*!  ticket)  4 1 7 
3r   Geoi  II:    c.  3,    s.  6    (selling 
platt  above  5  dwta . )  49 
34(vf»*  liL  c.  9  72 

c.  79  ti 

^Si^ea.  III.  c.  ia,  i.  12  {fecogni- 
^ancc-^iemoval  of  indiotmenc-— cer* 
tiorvi)  32 

39  and  40  (ho.  III.  c;  104,  s:  5 
(pub.  loc.  acts  )  London  coort  of  con* 
science  234 

^%Geo:\l\,  c:46,s;  8(BAiL>dS?. 

p^iitULieuof)  13 

ihidt  s.  3  (cosuto  dcfendanu.  See 

Costs.  428 

STOCK  JOBBING. 

1.  In  an  action  on  the  7  Geo,  II. 
c.  8,  for  a  compensation  for  stock 
agreed  to/  be  sold  to  the  defendant, 
and  not  received  by  him,  the  plain- 
tiffs p^ved  a  contract  for  the  resale 
to  another  person  before  the  action 
brought,  and  an  actual  transfer  after 
the  commeneement  of  the  suit : 
Held*  thai  the  action  will  not  lie  till 
after  an  actual  transfer  of  the  stock, 
althoush  the  transfer  in  this  case  was 

^delayed  only  on  account  of  the  stock 
being  shut  at  the  time. — ^Tfae  actual 
transfer  is  the  secnrity  to  which  the 
le^slature  looked  for  the  prevention 
or  gambling  transactions,  otherwise 
many  contracts  might  be  made  of 
the  same  stock  npon  ^is  pretence, 
and  the  act  be  evaded.  Heduckir  v. 
Gregory,  £.  ^Gi9.  ill.  aoj 

2.  On  a  sale  of  stock,  the  plaintiff, 
in' an  action  on  the  7  Ge^.  II.  c.  8, 
s.  6,  must  prove  an  actual  tender  to 
tmnsfer>  and  a  refusal  by  the  de- 
fendant  to  accept,  or  that  he  the 
plaintiff  attended  at  the  close  of  the 
nooks  on  the  day  when  the  transfer  is 


TITLE- 

to  be  nade,  at  the  pkce  of  transfer, 
which  is  the  only  thing  eqnivalent  10 
an  actual  tender  and  lefusal.  Sns- 
bUf  that  the  roale  or  reputchase  of 
the  stock,  in  cue  of  default  in  per- 
forming a  contract  lor  stock,  10^ 
made  under  the  7  Geo.  II.  c.  8,  s»€ 
or  7,  need  nor  be  on  the  day  th^c, 
the  transfer  ooght  to  have  h^en  made, 
on  the  origmaL  contract,  nor  on  ibe 
next  day  ;  but  that  it  is  sufficient  if 
it  be  made  with  xoasonable  pronot- 
iiei%^  and  that  the  amount  of  uifr 
damage  is  not  strictly  cooipcd  lo 
the  price  oontiactcd  for,  and  the 
price  on  the  insalc^  but  maiy  be  esti- 
mated  by  the  juty,  taking  into  con- 
sideration whether  the  pbuitiff  ai^ 
and  ouj^ht  to  have  fold  earlier,  and 
at  a  price  more  advastagoooa  for  the 
defendant.  But  the  Court  thoo^ 
this  point  unfit  to  be  decided  in  die 
the  present  case.  Bprdnmvt  v.  Grr* 
gory^  £.  44 G^.  III.  306 

3.  Action  for  not  accepting  stock; 
— ^The  plaintiff  tendered  the  stock 
on  tlie  day  agreed  on  for  makins  the 
transfer,  and  the  defendant  renised 
to  accept  it :  Held,  that  the  plaintiff 
need  not  wait  till  the  end  of  that 
day,  but  may  sell  the  stock  to  a  third 
person  immediately  after  the  tender 
and  refusal.  Dorriius  v.  Hnidkias^m^ 
T.  ^  Geo.  III.  4>« 

STOPPAGE  IN  TRAirsfTu. 
See  BiLL%  OF  Lading,  No  t, 

SUBPCENA. 
See  PB.AVT1CE,  lO. 

SURRENDER,  Conduiatai,   ^ 

Copyhold. 
5r<  Cof  YHOLO,   No.  2. 

TENANT  IN  COMMON. 
See  Trover,  i. 

TENDER. 
See  Stock.jobbimg. 

TITLE,  wiicn  to  be  made. 
See  Dbtue,  8. 

TITHES,  SIM6L1  VALUE  or. 

Set  LONDOH    COURT   OF 
COHtglUCfi. 


TOZ-L. 

TRADE  €4frhd  <ni  ^fHr'festObr's 

death. 

Stt  Baker  UP t,  5. 

.TRESPASS,; 

ji.  A  warniBt  ^;  ^jpctice  of 
the  peace  for  the  county  of  Xm^, 
**  directed  to  the  .constable  of 
the. half  hundred  i^i .GULineham^ 
to  seize  the  goods  of  A.  a.^*  is 
not,  upon  tJie  Jdce  of  it,  an  autho- 
rity  for  the  coiAtahle  to  take  the 

floods  o{  A'  B*  ioa  piacey  situate 
ocally  within  the  half-hundred 
of  G.  but  being  within  Xhe  juris- 
diction of  the  Gnqtie  Ports ;  and 
therefore,  upon  trespass  brought, 
the  warrant  is  not  a  justification 
to  the  constable,  nor  is  it  neces. 
sary  that  the  justice  should  be 
sued  in  his  stead,  under  the  24 
Ceo,  IK  c.44«  SemiUt  it  would 
be  otherwise  if  the  warrant  had 
directed  the  constable  to  seize 
the  p;oods  in  a  particular  place 
within  the  jurisdiction  ofthe  Cinque 
Ports,  and  not  in  the  jurisdiction 
of  the  magistrate.  Mihon  v.  Green, 
T»4^Geo,  III.  403 

TRIAL. 
See  Venue* 

TRIAL,  NEW. 
S<«  Assumpsit,  No.  7. 

I.  The  attorney  for  the  de- 
fendant, being  under-sheriff,  and 
having  summoned  the  jury  is,  no 
ground  for  a  new  trial  after  a  ver- 
dict for  the  defendant  in  a  case 
of  contradictory  evidence.  Sent- 
kUy  the  plaintiff  should  take 
advantage  of  it  by  challenging 
the  array  at  the  trial.  Mason  v. 
I^ick$ry,  £.  44  Geo.  HI.  304 

TOLL, 

X.  Proof  of  /0//  thorough,  by 
prescription,  for  all  merchandize 
and  goods  carried  for  hire,  and 
paid  for  all  packs  carried  by 
horses,  and  also  on  all  goods  car- 
ried in  carts  and  waggons  for  hire, 
coming  into  the  city  of  Carlisie,  is 
f  y^dence  of  toil  due  for  goods 


TROVER/ 


S9t 


carried  for  hire  in  t  stage  coach  > 
the  toll  being  substantially  for 
goods  carried  for  hire,  it  Ls  im. 
material  in  what  kind  of  vehicle 
they  are  carried.  TheMffy^,.frc. 
•f  CarlisU  V.  H^iison,  £.  44^Geo.  UU 

TROVER. 

See  ^XECUTOR^B  SjON  TO&T. 

1.  SeeBk^KKV^T,  No.  7.  or 
Bloxam  v.  Hubbard,  T,  44 Cm.  III. 

2.  A.  purchases  and  »ib6gopda 
fior  .J0,,  and  sends  a  bill  ot  ladiAg? 
unindorsed,  to  him.  The  goode 
are  received  by  M,,  who:  aemU 
the  bill  of  lading  to  C.  to  satisfy  a 
debt ;  he  gets  possession  of  them  ; 
B.  then  becoming  bankrunt,  A» 
sends  the  bills  of  lading  inoorsed 
to  his  correspondent,  to  secure 
the  amount  of  the  bill  drawn 
Qfi  B.  on  account  of  the  goods  : 
Held,  that  B.  has  only  the  right 
of  stopping  in  transitu,  and  the 
indorsee  of  the  bills  of  lading 
cannot  maintain  trovet  for  the 
goods.  Bills  of  lading  pass  the 
property  in  goods,  only  when  for 
a  .valuable  consideration,  and 
without  notice  of  a  prior  claim^ 
atltk  are  not  analogous  in  all  re- 
spects to  bills  of  exchange.  An 
agent  who  pufCTiases  goods  for 
another  has  the  same  right  of 
stopping 28  transitu  as  the  original 
seller.  Coxe  and  Others  v.  Harden, 
M.  44  Geo.  III.  ao 

3.  A  mortgagor,  and  mortgagee 
of  manors,  &c.  in  fee,  convey 
the  same  and  all  the  estate.  Sec* 
by  lease  and  release,  to  a  pur« 
chaser:  in  the  conveyance  is 
contained  a  covenant  from  the 
purchaser,  that  the  mortgagor, 
nis  heirs  and  assigns,  may  enter 
and  dig  for  coal,  and  other  mi* 
neral,  and  take  the  same  to  their 
own  use  :  Held,  that  this  is  only 
a  liberty,  and  the  heirs  of  the 
knorgagor  cannot  bring  trover 
against  the  tenants  of  the  land 
for  coal  dug  there,  under  a  lease 
of  the  coals  from  the  owner  of 
the  soil.  Also,  that  it  is  not  a 
reservation  or  exception  by  the 
mortgagor,  out  of  his  estatCj  for 


Sf^ 


WARD/ 


at  the  time'  ol  «uktng  the  btfn^ 
▼cyaDce,  he  htfi  only  tli0  «4ut«y 
•f  redtfmpf  ion,  and  no  tegaf  es- 
tateeut  of* which  t«i!iak«  MMsb 
resairatibfi.    Chukam  v.  WUtHfim* 

UdAOS. 
<i^Toib;  CoKPO^aATioHi  8te\ 

USURY. 

J.  Where  the  drawer  of  an  ac- 
DotauNi  bill  took  usurious 

erest  of  tho  acceptor,  undei^ 
the  false  (>ret<nct  that  the  for- 
ton  whoi  aftetwards  discounted 
it' (the  ftiTst  Indorsee)  requirtd 
s«ch  interest*  and  there  was  a 
■ofwiuit  in  an  action  by  the  first 
indorsee  against  the  acceptor,  on 
the  ground  of  usury,  the  court 
granted  a  nc\«^  trials  in  order  that 
the  jury  iViight  decide  whowiw 
the  original  lender  of  the  tnoney, 
whietherthe  drawer  or  the  first 
indorsee.  Ldmbe  ▼.  Sizman^  T. 
44^^*111.  431 

VENUE. 
SerPiiACTiCBy  No.  i.  or  123. 

1.  In  an  action  on  the  3  G^tf.  III. 
c.  26,  s.  4f  imposing  a  penalty 
on  persons  selling  one  sort  of  coals 
for  another,  a  contract  was  prov- 
ed in  Middlesex  for  the  sale  6f 
Wall's  End  coals,  without  spe. 
cifying  a  particular  parcel,  and 
the  defendants  afterwards  fraud u. 
lently  delivered  other  coals  to 
the  vendee  in  London  :  Held, 
that  the  shle  not  being  complete 
until  delivery,  the  venue  ^lould 
be  in  London.  In  the  same  case 
the  coals  delivered  were  deficient 
in  qtfantiry^  there  4iot  being  threi 
lawful  bushele,  bfi  trhe  bubhel  of 
IS  Anire,  put  ihU>  iach  saCk': 
Held,  thit  under  the  i^th  sec 
fion  of  the  tiatmtr  3.  Cto,  II. 
c-  26,'  the  tru*  cjuafltity  should 
have  been  putinto  the  sacks  in 
Middlesex,  •^lierc  tjiey  Here  fill- 
ed ^  and  tlt^is'betn^  a  rktuI  omis- 
sion of  a  loctilduty^  the  venUe  in 
a  count  for  this  oftcnce  should  be 
laid  in  Middlesex.  Buttrrfield  qui 
tarn  v.  fVindie,  44  Ceo,  HI,         66 


wit^ms. 

VOLUKTBISRi  CORfS. 

•  s  . 

X.  A-vokfhYeet  Mh^lled  nftder 
an  offer  of  service  referring  to 
the  acts  3^1i  Cik  lll.c.  ji.  and 
4ad  Geo.  III.  c.  66,  may  resisn 
at  plea^nre^  n^ifwifhstaMiiiig  flie 
ptovimns  of  45  (»t9.  III.  c.  iai» 
or  any  other  statutes  pftvioas 
thereto.    Rtx  v.  Dmi^^  J^. '44 


GfQ.  Ill 


lil 


WARD. 
Set  GtJAAof  Ai^. 


WARRANT  or  juiTlct. 

Spf  rTRBSPASS. 

WARRANTY. 
Set  InsvRAiiCB. 

I.  WheireOn  the  pvrcliase  of 

m  hors^e,  the  vendor  had  given  a 
iravranty  of  soundness  geoeni^y, 
and  the  servant  who  tras  sent 
with  the  receipt  to  the  agent  of 
the  other  party,  inserted,  at  hh 
request,  Init  withcwt  a  special 
or  general  authority  from  his 
master,  warranted  sound  •*  to  the 
regiment:"  Held,  that  the  mas- 
ter was  not  bound  by  this  altera- 
tion of  the  warranty,  notwiib- 
standing  the  money  afterwards 
came  to  his  hands.  Strpde  ▼. 
Dyiom,  T,  44  Oeff.  III.  Aco 

*  WAGES. 
See  As suNtT sir.    Master  akd 
Marim£r  or.  Embargo. 

WEST  INDIA  docks! 
See  Actios. 

WILL, 

I.  j1-  by  will  duly  executed, 
devises  lands  to  B.  and  C.  in 
trust;  he  afterwards  maVjcs  a 
codicil,  unattested,  appointing 
two  other  persons  trustees  and 
executors,  in  the  place  of  C,  and 
strikes  out  his  name,  and  inserts 
their  names  instead,  and  makes 
-some  other  aiteraTiorts  in  the 
will;  Held,  that  the  oblltcrn- 
tionof  the  name  of  C,  being  for 
the  purpose  of  inserting  other 
names,    and  only  'to  make  the 


WITNESS. 

former  trust  void  in  case  the  al- 
terations could  take  effect,  it 
did  not  amount  to  a  revocation } 
at  leasty  that  the  trust  to  B,  con- 
tinued,  notwithstanding  the  aU 
teration:  Skortd,  Goitrell  (widow) 
▼.  Smitkf  Af.  44  Geo.  III.  9^ 

WITNESS. 

I.  Pending  an  action  at  law 
the  defendant  files  a  bill  against 
the  plaintiff  for  a  discovery  of 
monies  paid  to  hiniy  praying  also 
an  injunction,  which  being  ob- 
tainedy  is  afterwards  dissolved, 
upon  the  answer  denying  those 
payments.  The  plaintiff  in  equity 
then  prosecutes  an  indictment 
against  the  plaintiff  at  law  for  per- 
jury  in  his  answer  :  Held,  that  the 
prosecutor  is  a  good  witness  to 
prove  the  perjury,  for  he  cannot 
inake  use  of  the  conviction  to 
his  own  advantage  either  in  the 
action  at  law  or  in  the  suit  in 
equity.  Rex  v.  Boston^  H,  44 
Geo*  IIL  aoa 

a.  Habeas  Corpus  granted  to 
bring  up  a  prisoner,  confined  for 
fion*payment  of  a  fine  to  the 
king,  iand  also  for  debt,  in  order 
to  give  evidence  before  a  com- 


WORDS. 


593 


mittee  of  the  Houu  of  Commons^  he 
being  summoned  for  that  purpose 
by  the  speaker's  warrant.  The 
rule  in  such  case  must  be  served 
on  the  person  who  would  be  lia. 
ble  for  an  escape,  and  also  on  the 
persons  who  might  jnroceed 
against  him  in  case  6f  an  escape. 
In  re  Sir  Edward Price^  Bart.  284 
3.  How  liis  evidence  is  to  be 
received  by  the  jury,  as  being 
true  or  false,  in  whole  or  in  part, 
See  Assumpsit,  No.  7. 

WRIT  OF  RIGHT.      * 

See  RxGKT  Writ  of. 

WRIT   INFORMAL   RETURN 

IN. 

Sf^^PRACTlCB,  iS. 

I.  Rule  to  return  writ  expir- 
ing in  the  vacation,  the  sheriff  hat 
till  the  next  term  to  return  it. 
Q.  if  he  has  not  three  days  in  that 
term.     Ananymousg  T,  44  Geo,  III. 

417 

WORDS,  MEANING    OF. 

SeeVvtTiL,  Freehold.  Coft* 

HOLD.  Insurance, 

Recovery. 


ERRATA. 

^Pajge  409,  Madge  t.  Feor^^  For  SembU,  Bic  in  the  head  nete,  read,  Semhle, 
The  jury  cannot  give  credit  to  a  part  of  the  testimony  of  a  nngle  witness, 
(i,  e.  where  his  testimony  is  neither  supported  nor  contradicted  by  any 
other  witness,)  and  reject  other  parts  of  his  testimony  eqaally  uncontradicted 
or  supported.^  The  statement  of  the  same  point  in  the  Index,  Action  7> 
lie.  mutt  be  understood  with  the  like  limitation. 
Page  483,  Un€  3,  for  <  liability  of  canying,'  read  "  liability  of  carriers." 


W.  Flint,  PriRterf  Old  Sailey. 


CHANCERY,  &c.  DIGEST. 


Tkii  Day  was  publkke^  m  Two  large  Royal  Oc^tw  Fokaus,  watg^  Umai^ 

prinUd,  Price  %l.  as.  m  Maardtp 
(Dedicated,   by  permission,}  to  the  Right  Honourable  CHAELSt 
Abbot,  Speaker  of  the  Honourable  House  of  ConuBoas,  aa 

ANALYTICAL  PIGESTED ,  INDEX 

Of  all  the  adjud^d  Cases  ia  Ci^AMCE&Ty  SxoBErQuiK.,  and  m 
Fab^liambht^  being  the  Substance  of  more  than  seventy  Volumes 
of  Reports,  down  to  the  eighth  Volume  of  VBasT,  jiuu  arranged 
in  alpnabetical  Order,  so  as  distinctly  to  shew  the  varioua  ^oioka 
tnerem  adjudged.  From 'the  earliest  Period  to  the  proseat  Time. 
Upon  a  Plan  unatteinpted  by  any  other  Digest  aow  in  Prii^.  kk. 
eluding  twelve  more  Reporters  than  any  psesent  AbridgBKot  oC 
Equity  Cases. 

By  RicuA&D  Whallbt  Erii^omav,  Bs^ 


Tku  WorkunUbifiuMdtaemUm 

Ambler, 

AnstnitheTi 
,  Atkyns^ 

Barnardiston, 

Brown's  Pari.  Cases, 

Brown's  Ch.  Cases, ' 

Bunbury, 

Carey,     • 
.  Cases,  temp.  Hardwicke, 

Cases,  temp.  King,  Q. 

Cases,  temp.  Talbot,  C. 

Case*  in  Chancery, 

Colics'  Pari.  Cases, 

Comyns's  Reports,  ^ 

Dickens, 

Equity  Cases  abridged, 

Fitzgibbon, 

Fortescue, 

Forrest, 

Freeman, 

Gilbert's  Chancery. R^pprts, 

Oilbert't  Ejcchequer  R^porUi 


Hardres, 

Keylyngc, 

Levmz, 

Modern  Rep«  ip  Cli* 

Moseley^ 

Nelson, 

Parker, 

Pee're  Wiliianis, 

PoUexfen,^ 

Prccc4cnts  in  Ciianccry^^ 

Reports  in  Chancciy, 

Reports  tpmp.  Finch,  C; 

Salkcld, 

Select  Cases  in  Chancery, 

Shower's  PSurl.  Cases, 

Skinner, 

Strange, 

Tothai, 

Ventris, 

Vernon, 

V^scy* 

Vasey,  joik 


Besides  many  Cases  from  the  Commoa  Law  Aeportari,  nnder-the 
titles  jDo^iif,  JEjroIr,  Ltgaey^  TttkeSf  and  ^/^  and  many  otheraaa 
occasion  has  required  from  the  Reporters  beioire  the  R^storattOQ« 

And,  as  it  has  been  a  general  complaint  that  all  Digests  and  Indexes 
hitherto  published  are  not  rendered  sufficiently  useful,  by  reason  that 
Che  subject  matter  of  them  is  not  systematically  arranged,  and  is  not 
divided  into  a  sufficient  number  of  titles  and  sections ;  this  Digest 
.  will  be  found  to  embrace  203  principal  Heads  or  TiiUs,  divided  into 
379  Sections,  with  349  Suhditnsions  of  those  Sections,  S51  General 
He/erences  from  inferior  Titles  and  to  other  Cases,  S161  Placita,  each 
placihm  comprehending,  in  many  instances,  the  materia}  Cases  upon 
any  synonimous  decided  point,  after  the  ftianner  of  Mr.  Coxe^s  elaW 
rate  and  judicious  mode  of  collecting  authorities  in  his  mudB 
approved  edition  of  Peert  Williams' t  Efforts* 


It' 
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